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ARMITAGE  v.  COAXES.  1M5, 

Dec.  14,  15. 

rpHIS  was  a  special  case,  the  effect  of  which  and  of  Where  a  be- 
"*"     the  will  itself  was  as  follows : —  io  pcnont  in 

eue  for  life, 

The  testator  William  Barton,  by  his  will  dated  in  with  remainder 
1842,  bequeathed  800/.   and  a  leasehold   to  trustees,  i^rn  children 
upon  trust  for  his  daughter   Charlotte,  the  wife   of  ^j'h » general 
Oeorge  Holloway,  for  her  life,  and  after  her  decease,  the  female 
upon  trust  for  her  children  as  tenants  in  common,  as  jhildren  ihall 
and  when  they  should  attain  twenty-one,  and  to  pay,  <*  separate  and 
assign  and  transfer  the  same  to  them  accordingly.  There  ||^  '^guch 
were  gifts  over  if  there  should  be  no  issue  of  Charlotte,  restriction 

against  alien- 
ation is  too 

After  several  other  gifts,  the  will  contained  the  fol-  "^T!,**^* J?"^,, 

^       '  .        void.    Sembie. 

lowing  Under  seve- 
ral bequests 
to  living  persons  for  life,  with  remainder  to  their  children  bom  and  unborn,  with 
a  general  proviso  that  the  shares  of  females  shall  be  for  their  separate  inalienable 
use: — HeM,  that  the  restriction  against  anticipation  applied  only  to  the  tenants  for 
life,  in  consequence  of  a  direction  for  payment  to  the  chilaren  and  a  proviso  that  their 
receipts  should  be  good  discharges. 
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1865.  lowing  proyiso,  on  which  the  question  turned:  "  Pro- 
vided also  and  I  do  hereby  declare,  that  the  several 
devises  and  bequests,  hereinbefore  by  me  made  and  given 
to  or  in  favor  of  any  female  or  females,  shall  be  for 
their  respective  separate  and  inalienable  use,  and  free 
from  the  debts,  control  or  engagemei^^  ^^  ^^y  present 
or  future  husband  or  husbands  with  whom  she  or  they 
shall  have  intermarried  or  may  hereafter  intermarry;  "^ 

and  that  the  receipt  or  receipts  in  writing  of  any  op 
every  such  female  or  females  shall,  notwithstanding 
coverture,  be  a  good  and  sufficient  discharge  or  good 
and  sufficient  discharges  for  all  and  every  sums  or 
sum  of  money  payable  to  her  or  them,  respectively, 
under  or  by  virtue  of  this  my  will,  to  the  person  or 
persons  to  whom  such  receipt  or  receipts  shall  or  may 
be  given  for  the  money  therein  expressed  or  acknow* 
ledged  to  be  received/' 

There  were  other  portions  of  the  will,  preceding  the 
proviso,  aSecting  the  decision  in  this  case,  and  which 
were  substantially  as  follows  :  The  testator  gave  a 
leasehold  to  his  wife  for  life,  and  afterwards  to  be  sold 
and  the  produce  to  fall  into  the  residue.  The  legacy  to 
Charlotte  in  default  of  issue  was  given  to  another 
daughter  (by  name)  for  life,  with  remainder  over.  He 
gave  a  freehold  to  his  daughter  Mary  for  life,  with 
remainder  over.  He  gave  600/.  to  George  and  Ckarhite 
Beard  on  attaining  twenty-one,  with  gifts  over;  and 
he  made  other  gifts  to  males  which  it  is  unneces- 
sary to  mention,  and  gave  the  residue  to  his  wife  for 
life,  with  remainder  to  a  daughter  for  life,  and  after- 
wards to  her  children. 

« 

The  testator  died  in  1842. 

Charlotte  Holhway  died  in  1854. 

In 
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In  1861,  Charhtie  JBarton  Hol/oway,  one  of  the  1865. 
three  cbildren  of  Charlotte  HoUoway,  married  Mr. 
Coaies^  biit.  no  settlemefit  was  made  on  her  marriage. 
She  attained  twenty-one  in  1863,  and  shortly  afterwards  Coatbs. 
she  requested  the  trustee  to  transfer  to  her  one-third 
part  of  the  800/.  legacy,  and  to  assign  to  her  one-third 
part  of  the  leasehold  premises. 

The  trostee  was  ready  and  willing  to  comply  with  her 
request  if  he  lawfully  could,  but  he  was  advised  that, 
by  reason  of  the  al>ove  proviso,  he  was  unable  to  do  so 
with  safety. 

• 

The  trustee  submitted,  that  Charlotte  B.  Coates  was 
a  female  within  the  meaning  of  the  proviso,  and  that  a 
valid  fetter  had  been  imposed  by  the  proviso  on  her 
Tested  interest. 

Charlotte  B.  Coates^  on  the  other  hand,contended  that 
the  proviso  was  applicable  only  to  females  named  in 
the  will,  and  not  to  females  unborn  at  the  death  of  the 
testator  and  taking  merely  as  members  of  a  class; 
secondly,  that  as  to  the  latter  the  proviso  was  void,  as 
infringing  the  rule  against  perpetuities. 

The  questions  submitted  for  the  opinion  of  the  Court 
were,  first,  whether  the  proviso  in  the  will  was  valid  as 
regarded  the  vested  share  of  Charlotte  B.  Coates  in  the 
800/.  legacy  and  in  the  leasehold ;  and,  secondly, 
whether  the  proviso,  upon  its  true  construction,  created 
a  restriction  against  anticipation. 

Mr.  C.  Hall  for  Charlotte  B.  Coates.  The  restriction 
against  alienation  is  altogether  invalid,  being  too  remote. 
The  rule  of  law  is  this,  that  you  cannot  tie  up  property 
so  as  to  make  it  inalienable  beyond  a  life  or  lives  in 

B  2  ««*« 
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1865.  esse  and  twenty-one  years  afterwards;  but  if,  afler  an 
estate  to  il.  for  life  you  give  the  corpus  to  ii.'s  daughters, 
and  make  their  interest  inalienable,  even  during  cover- 
ture, it  may  restrict  the  alienation  beyond  two  gene- 
rations. This  the  law  will  not  allow ;  it  withdraws 
the  property  from  the  market  beyond  the  permitted 
period,  and  such  a  limitation  is  void. 

The  point  arose  in  Fry  v.  Capper  (a),  where  a  fund 
was  settled  on  a  husband  and  wife  successively  for  life, 
with  remainder  to  the  children  as  they  should  appoint. 
An  appointment  was  made  to  their  daughters  for  life, 
but  not  by  way  of  anticipation.  It  was  contended  that 
the  restraint  upon  anticipation  of  the  daughters'  life 
interests  would  infringe  the  rule  against  perpetuities. 
yice-Chancellor  Wood  says,  **  The  argument  on  this 
point  in  Thornton  v.  Bright  (b)  suggests  the  decision  to 
which  the  Court  would  probably  come — that,  if  neces- 
sary, the  Court  would  reject  the  limitation  and  treat  the 
appointment  as  being  a  settlement  for  the  benefit  of  the 
daughter  without  the  restraint  upon  anticipation.  The 
point  is  ingenious,  and  would  deserve,  perhaps,  more 
consideration  if  it  wei-e  open  to  me.  However,  if 
Thornton  ▼.  Bright  had  not  decided  the  question,  I 
think  that  I  should  have  come  to  the  same  conclusion, 
independently  of  that  authority.'' 

In  Thornton  v.  Bright  (c)  and  Carver  v.  Bowles  {d) 
the  objection  as  to  a  perpetuity  was  never  raised,  and 
in  Baggett  v.  Meux  (e)  the  point  did  not  arise,  as  the 
gift  was  to  a  person  in  esse*  Here  the  case  arises,  not 
as  to  a  life  estate,  but  as  to  the  corpus^  which  makes  the 
case  stronger.    This  inalienable  gift  to  a  class  not  in 

esse 

(a)  1  Kay,  163.  (</)  2  J?i/M.  Sf  Myl  304. 

ib)  2  MyL  Sf  Cr.  236.  (e)  1    PhU,  627,  and  1   Col. 

(r)  3  MyL  4-  Cr,  230.  138. 
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esse  is  contrary  to  the  policy  of  the  law  and  void|  to        1865. 
support  such  a  gift  in  favor  of  a   married  woman   is 
beyond   the   power  that  a   court  of  equity   ought  to 
assume,  and  the  fetter  ought  to  be  rejected  altogether. 

Mr.  Wickens  for  Mr.  Coatee.  According  to  the  true 
construction  of  the  will  the  clause  against  alienation  is 
applicable  only  to  the  tenants  for  life,  and  not  to 
persons  taking  as  an  unascertained  class  afler  the  life 
estates.  The  will  provides,  that  the  receipts  of  females 
for  the  monies  payable  to  them  shall  be  good  discharges 
to  the  trustees,  and  that  the  trustees  shall  "  pay,  assign 
and  transfer  the  same  to  him  or  her  accordingly.''  It 
is  inconsistent  with  an  inalienable  gift  that  payment 
should  be  made  at  once  of  the  fund,  and  that  a  transfer 
or  assignment  should  be  executed  to  them  of  their 
shares  of  the  leaseholds. 

Mr.  Robson  for  the  other  Defendants.  The  proviso 
only  applies  to  the  persons  specifically  designated  by 
name  and   not  to   a  class.      He   cited  Dickenson  ?. 

Mortifi). 


The  Mastbr  of  the  Rolls. 

I  am  of  opinion  that  this  proviso  against  alienation       Ike,  15. 
does  not  apply  to  the  several  classes  of  persons  there- 
afler  to  be  born. 

The  direction  to  pay  the  money  to  them,  him  or  her 
shews  that  the  proviso  as  to  separate  use  and  against 
anticipation  is  inapplicable  to  persons  who  have  already 
received  the  money  and  who  are  enabled  to  give  good 
and  sufficient  receipts  and  discharges  to  the  trustees 

for^ 

(fl)  8  Hare,  178. 
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1865.  for  it.  It  would  be  incansistent  to  bold  otherwise.  But 
ibis  proviso  bas  an  intelligible  meaning  when  applied  to 
persons  living  at  the  death  of  the  testator. 

I  do  not  express  any  opinion  on  the  point,  principally 
argued,  as  to  remoteness;  but  my  strong  impression  is, 
that  it  would  be  too  remote,  and  that  this  Court  could 
never,  after  a  life  or  lives  in  being  and  twenty-one  years, 
permit  any  estate  to  be  inalienable.  The  point,  however, 
was  new  to  me,  and  I  find  no  decision  on  the  subject ; 
but  the  more  I  consider  it  the  more  I  feel  convinced 
that  it  would  be  held  too  remote.  It  would  be  tying  up 
property  more  than  a  life  or  lives  in  being  and  twenty- 
one  years,  the  proviso  against  anticipation  being  clearly 
a  fetter  against  alienation. 

Mrs.  Coates,  therefore,  is  entitled  to  have  the  money 
paid  over,  and  I  will  answer  the  special  case,  that  this 
proviso  in  question  does  not  apply  to  her  share  in  the 
800Z.  or  in  the  leaseholds. 

The  costs  are  payable  out  of  the  estate,  for  when  the 
testator  creates  the  difficulty,  it  is  one  of  the  charges  on 
his  estate. 
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D 


LORD  r.  JEFFKIN8.  Dec,  ii,  12, 

14. 

R.  COCHRANE  died  in  1831,  and  his  property  In  a  suit  to  set 
became  the  subject  of  a  protracted  litigation  (a).    ^^^^  Tm-^^ 


pnvate  con- 
tract of  a  re- 


version 


In  I84I,  Mrs.  Barton,  a  widow,  was  entitled  to  half  j^,^  ^\^^^  ii,^ 
of  a  very  considerable  sura  in  Court,  subject  to  the  con-  Ms'lf  **  P"** 

bid  for  It  upon 

tingency  of  a  Hjflrs.  Moarhause  having  a  child.     Mrs.  a  previous 
Maarhotue  was  then  of  the  age  of  about  thirty-three  ?"*"*»'*  V*!  •*" 

o  •'  It  by  auction 

years,  she  had  married  in  1826  and  had  no  issue.  was  a  fair  test 

of  its  market 
value. 

In   Amgusi,   1841.  Mrs.  Barton  caused  a  sum  of     As  to  the 
50,000/.  Consols,  part  of  her  share  of  the  fund  in  Court,  ascertaining    . 
to  be  put  up  for  sale  by  auction  in  lots,  two  of  which  ^^  ^"J"®  ^^  * 

^  *^  't  '  reversion 

lots  were  of  6,000/.  Consols  each.    The  highest  bidding  which  is  con- 
for  each  of  these  lots  was  300/.  each,  and  they  were  ^Ef**!!  ^'"^ 

bought  in.  lady  without 

issue.     Whe- 
ther such 

Afterwards,  in  March,  1842,  Mr.  Jeffkim  (a  stranger  "iwue  risks" 
to  Mrs.  Barton)  agreed  to  become  the  purchaser  of  a  insured 
contingent  reversionary  sum  of  6,000/.  Consols  (part  of  ■«**"**'  qu^e. 
the  money  in  Court)  and  some  interest  for  750/.   Accord-  taining  the 
ingly,  by  an  indenture  dated  the  4ih  of  March,  1842,  XrelSn, 
Mrs.  Barton,  in  consideration  of  750/.  paid  to  her  by  ihefactofiis 
Mr.  Jeffkins,  assigned  to  him  6,000/.  Consols  (part  of  ject  of  a 
the  167,808/.  in  Court),  together  with  the  dividends  chancery  suit, 

.  ,  ,  ,  1  .  ^^cn  though  It 

which  would  accrue  thereon  after  the  expiration  of  does  not  afiVct 
twelve  years  from  the  sale  or  the  death  of  Mrs.  Moor-  Jj,uj"be'takeii 
house,  whichever  event  should  first  happen.  into  coniiJe- 

w      ration. 

***       Long  delay 

(«)  &e  34  fieov.  220 ;  4  Drew.  366 ;  10  fl.  0/  L.  Cm,  272.         J"  wrfsidc**'  ^ 

the  sale  of  a 
reversion  is  not  to  be  disregarded. 
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1865.  In  June,  1842,  Mrs.  Barton  married  the  Plaintiff 

Mr.  Lord^  and  she  died  in  December^  1844.    The  Plain* 
tiff  Mr.  Lord  was  her  legal  personal  representative. 


Lord 
Jbffkims. 


On  the  21st  of  June,  1864,  Mr.  Lord  instituted  the 
present  suit  against  Jeffkins,  and  against  Waterson  and 
Hill  (who  had  purchased  the  5,000Z.  from  Jejffkins)^  to 
set  aside  the  sale  of  March,  1 842,  on  the  ground  that 
it  was  a  sale  of  a  reversion  for  an  inadequate  con- 
sideration. 

Mrs.  Moorhouse  died  the  23rd  September,  1864,  with- 
out issue. 

Evidence  was  entered  into  as  to  the  value  of  the 
reversion,  the  effect  of  which  is  sufficiently  stated  post, 
p.  10. 

Mr.  Selwynf  Mr.  Baggallay  and  Mr.  W.  Pearson,  for 
the  Plaintiff,  cited  Boothby  v.  Boothby  {a)\  Baker  v. 
Bent  (6) ;  Salter  v.  Bradshaw  (c) ;  St.  Albyn  v.  Hard- 
ing {d) ;  Davles  v.  Cooper  (e) ;  Perfect  v.  Lane  (/). 

Mr.  Hobhouse  and  Mr.  Z.  Mackeson^  for  the  Defendant 
Jeffkins,  referred  to  Waters  v.  Thorn  {g) ;  Tynte  y. 
Hodge  (A). 

Mr.  Jessel  and  Mr.  William  Morris  for  Waterson. 

Mr.  Southgate,  Mr.  F:  W.  E.  S.  Everitt  and  Mr. 
Wakeford  for  Hill 


The 

(n)  1   Mac.  if   G.  604,  and         (f)  5  Myl.  if  Cr.  270. 
15  Beav.  212.  (/)  30  Beav.  197,  aim/  3  De 

(6)  1  Kti«t.  4  3ly/.  224.  G.,  F.  4-  J.  369. 

(c)  26  Bfov.  161.  (g)  22  fifav.  547. 

(i/)  27  Beav.  11.  (A)  2  Hfm.  ^  Miller,  237. 
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The  Master  of  the  Rolls. 

Lord 

I  do  not  require  a  reply  in  this  ca8e,  for,  after  reading  j£ppj,„ 
over  the  evidence  very  carefully^  I  think  the  case  of  the  14  jjfc^ 
Plaintiff  fails. 

In  the  first  place,  it  is  important  to  consider  the 
nature  of  the  suit  It  was  instituted  on  the  21st  of •Tkntf, 
1864,  to  set  aside  the  sale  of  a  reversion  which  took 
place  on  the  4th  March,  1842,  that  is  to  say,  more 
than  twenty-two  years  before.  The  first  question  to 
consider  is,  whether  a  fair  marketable  price,  the  utmost 
that  could  be  obtained,  was  given  for  it — whether,  in 
point  of  fact,  the  full  value  of  the  reversion  was  paid  for 
it  ?  The  burthen  of  proof  to  establish  that  lies  on  the 
Defendant,  and  it  is  his  business  to  prove  that  he  has 
given  the  full  market  value  for  it;  and,  upon  the  evidencCi 
I  think  that  he  has  shewn  that  he  has  done  so. 

In  the  first  place,  it  is  very  important  to  consider 
what  the  subject  matter  of  the  sale  was ;  it  was  the.  sale 
of  5,000/.  Consols,  to  be  paid  on  the  death  of  Susan 
Moar house,  who  was  born  in  December,  1807,  and  also 
the  dividends  which  should  accrue  due  after  the  year 
1854  (twelve  years  after  the  date  of  the  sale),  subject 
always  to  the  whole  being  put  an  end  to  by  the  fact  of 
Susan  Atoor  house  having  a  child  ;  for  if  Susan  Moor  house 
had  a  child,  then,  at  once,  the  accumulations  were 
stopped  and  the  capital  went  over. 

It  is  to  be  observed  that,  among  several  cases  which 
were  cited  -to  me,  there  is  only  one  (that  is  Davis  v. 
Cooper  (a) ),  in  which  a  diflSculty  or  contingency  similar 

to 

(a)  5  Mifl  ^  Cr.  270. 


LOBJI 
Ok 
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1865.  ^  ^^^  present  arose  on  the  question  of  a  sale  of  a  re- 
versionary interest.  Lord  Cottenham,  however,  got  rid 
of  it  thus:  he  says,  all  the  parties  agreed  to  consider  the 
JBFFKivi.  contingency  as  nothing,  and  consequently  it  was  simply 
the  sale  of  a  reversion.  He  then  considered  that  the 
fair  value  had  not  been  given  for  the  reversion.  Tbat 
cannot,  however,  be  said  here ;  for  unquestionably,,  in 
this  case,  the  risk  of  the  birth  of  a  child  was  fully  in  the 
contemplation  of  the  parties  themselves.  In  looking  at 
the  evidence  of  the  actuaries  and  auctioneers,  and  taking 
that  alone,  I  have  found  it  exceedingly  difficult  to  come 
to  any  satisfactory  conclusion  on  the  subject.  It  is  to 
be  observed  (and  it  is  the  constant  observation  both  of 
counsel  and  of  the  Court)  that  the  evidence  given  for  the 
Plaintiff  and  for  the  Defendant  in  these  cases  is  always, 
to  some  extent,  biassed;  for,  although  the  witnesses 
are  perfectly  respectable  gentlemen,  and  speak  exactly 
what  they  believe  to  be  true,  yet  nevertheless  it  so  hap- 
pens that  the  persons  who  give  evidence  in  favor  of  one 
side  always  differ  much,  in  their  estimates  of  the  value, 
from  those  who  give  their  evidence  in  favor  of  the  other 
side.  That  probably,  in  a  great  many  cases,  arises  from 
this :  that  the  opinions  of  many  persons  may  be  taken, 
and  only  those  used  which  are  favorable.  In  this  case, 
the  difference  between  the  actuaries  is  not  very  great; 
but  the  difficulty  I  have  felt  throughout  respecting  the 
matter  has  been  this : — that  it  has  been  impossible  to 
estimate  what  the  real  value  of  the  risk  was.  With  the 
exception  of  Mr.  Morgan^  there  is  very  little  difference 
between  the  persons  who  estimate  what  the  value  of 
the  reversion  was.  Mr.  Day  makes  it  1,750/.,  Mr. 
Sprague  1,609/.,  Mr.  Hendrick  1,680/.,  Mr.  PattUan 
1,589/.,  and  Mr.  Williams  1,708/.  In  fact,  Ihere  is  very 
little  difference  between  them  on  this  part  of  the  subject; 
but  there  is  very  considerable  difference  in  the  mode  in 
which  they  estimate  what  the  risk  was  of  the  birth  of  a 

child 
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child  to  Mrs.  Maorhouse.  I  must  say  that  it  appears 
to  me  extremely  difficult,  and  I  should  have  thought 
a  priori  almost  impossible,  to  ascertain  what  the  possi- 
bility or  probability  was  of  a  lady  of  the  age  of  thirty- 
four  years  and  seventy-seven  days  having  a  child,  she 
having  been  married  to  a  husband  of  about  the  same 
age  for  fifteen  years,  and  either  having  had  no  child 
during  that  time,  or  having  had  a  child  who  was  either 
still-bom  or  died  immediately  after  birth.  However, 
the  evidence  is,  that  although  such  a  contingency  or 
a  risk  eoiild  not  be  insured  against  in  1842,  yet  that, 
in  modem  times,  some  offices  have  insured  against  risks 
of  that  description.  Mr.  Day  (the  actuary  of  the  Lamdam 
and  Pranineial  Society)  says,  that  in  his  office  they 
would  insure  against  a  risk  of  that  descriptbn,  but  that 
the  premium,  in  a  single  money  payment,  which  they 
would  require  would  be  1,300^  If  so,  it  reduces  the 
value  of  the  reversion  to  far  below  the  726/.  that  was 
given,  because  in  his  case  it  would  reduce  it  to  about 
300/.  and  odd.  Then  Mr.  Sprague  seems  to  value  this 
risk  at  402/.,  and  Mr.  Hendrick  values  it  at  630/.  Mr. 
Williams  seems  to  value  the  chance  of  the  birth  of  a 
child  at  1,062/,,  and  Mr.  Jellicoe  (a)  at  somethmg  like 
it,  but  the  exact  amount  he  does  not  state. 


1865. 


I  can  well  understand  that,  if  you  can  go  to  an 
insurance  office  to  insure,  by  payment  of  a  fixed  pre- 
mium, for  the  receipt  of  a  sum  of  money  on  the  hap- 
pening of  either  of  two  contingent  events,  one  being  the 
death  of  a  person  then  alive  during  the  life  of  another, 
and  the  other  event  being  that  person  having  a  ehild 
bom,  you  might  estimate  the  sum  which  ought  fairly  to 

be 


(a)  He  considered  the  valua-      to  a  certain  extent  speculative  and 
lions  of  these  "  tntie  ri$k»"  to ''  be      approximate." 
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1865.  be  given   for  the  property  sold  subject  to  that  nsk. 

^■^^^^^^^  But  in  1842  the  means  of  so  doing  did  not  exist,  and 

9.  it  does  not  clearly  appear  to  me  that  it  exists  at  this 

Jbffkins.  present  time. 

When,  therefore,  I  meet  with  cases  of  this  descrip- 
tion, I  look  about  to  see  if  I  cannot  find  some  evidence 
to  guide  me  in  coming  to  a  more  fair  or  accurate  con- 
clusion than  that  which  is  merely  to  be  drawn  from 
the  evidence  of  the  actuaries^  or  that  of  the  auctioneers, 
whose  evidence  appears  to  me  to  be  less  satisfactory 
than  the  actuaries,  for  their  opinions  are  given  on  less 
accurate  data.  Taking  this  course,  I  find  this  important 
event,  which  occurred  on  the  27th  of  Avffust,  1841 : 
part  of  the  property,  consisting  of  the  reversion  in 
60,000/.,  was  put  up  for  sale  by  auction  in  eight 
lots,  six  of  6,000/.  and  two  of  10,000/.  It  is  suggested 
that  I  cannot  proceed  upon  what  occurred  on  this 
occasion,  because  that  which  was  put  up  by^  auction 
was  not  exactly  the  same  as  was  included  in  the 
sale  of  1842;  but  I  am  of  opinion  it  forms  a  very 
useful  guide,  and  gives  great  information  to  the  Court 
upon  the  subject  of  the  value.  The  only  difference 
between  the  two  was  this :  that  the  intermediate 
dividends,  after  the  lapse  of  twelve  years,  were  not  put 
up  for  sale  by  auction,  but  the  reversion  simply  was 
put  up  ''to  be  transferred  upon  the  death  of  a  lady  now 
in  her  thirty-seventh  year,  if  she  should  not  bear  a  child, 
or  if  she  should  bear  a  child  or  children,  but  it  should  be 
decided  that  the  vendor  is  entitled  notwithstanding:  the 
purchaser  not  to  have  any  claim  whatever  upon  the  funds 
or  dividends  in  the  interim,**  Now  that  was  not  the  real 
state  of  the  case,  but  it  was  put  much  more  favorably 
for  the  vendor  than  the  real  fact  was,  because,  at  the 
time  when  this  was  put  up  for  sale,  she  was  in  her 
thirty-fourth   year.      Having  been  born  in  December, 

1807, 
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1807,  she  was^  in  August,  1841,  in  ber  thirty-fourth  1865. 
year,  but  she  is  stated  to  be  in  her  thirty-seventh  year. 
It  is  clear,  that  the  probability  of  a  lady  having  a  child 
rapidly  decreases  every  year  that  she  gets  older,  and 
that  a  lady  of  thirty-four  is  much  more  likely  to  bear  a 
child  than  a  lady  of  thirty-seven,  assuming  that  they 
had  both  been  married  for  fifteen  years  without  ever 
having  had  a  child. 

In  that  state  of  circumstances,  the  result  was,  that 
the  highest  bidding  for  either  of  the  two  lots  which 
were  put  up  was  about  300/.  One  of  these  was  bought 
in  for  490/.,  and  the  other  for  480/.  The  exact  sum 
that  was  bid  is  not  given,  but  there  was  no  bond  fide 
bidding  exceeding  300/.  I  hold  that  to  be  a  fair  test 
of  the  market  value  of  a  property  of  this  descrip- 
tion. This  also  is  certain,  that  if  they  had  been  knocked 
down  to  the  bon&  fide  bidder  for  300/.,  the  sale  could 
not  afterwards  have  been  set  aside  for  inadequacy  of 
consideration.  The  vendors  thought  that  300/.  was 
below  the  value,  and  I  think  it  probable  that  it  was 
BO.  But  this  is  always  to  be  borne  in  mind  in  trans- 
actions of  this  kind,  that  a  contingency  of  this  de- 
scription diminishes  the  number  of  purchasers,  for  very 
few  persons  are  willing  to  undertake  that  species  of 
risk.  But  does  it  therefore  follow,  that  this  Court 
must  lay  down  such  a  rule  as  this :  that  a  person 
possessed  of  a  property  of  this  description  shall  not  be 
at  liberty  to  sell  it  to  any  person  whatever?  for  that  is 
really  what  it  amounts  to.  If  the  market  value  of  a 
contingent  reversion,  or  that  which  it  would  fetch  at  an 
auction,  does  not  exceed  300/.,  and  another  person  says, 
I  am  willing  to  give  and  gives  725/.  for  it,  is  this 
Court  to  set  the  sale  aside,  after  the  lapse  of  twenty- 
two  years,  on  a  fanciful  notion  and  on  the  evidence  of 
certain  actuaries  and  the  like  that  it  was  worth  more 

than 
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1866.  ^^^  ^1^^  su™  A^  ^fa^^  time?  I  am  of  opinion  that  it 
wouM  be  impossible  so  to  do,  and  that  if  this  Court  so 
held,  the  result  would  be,  that  it  would  be,  to  inflict  on 
the  possessor  of  a  property  of  this  description  the 
impossibility  of  obtaining  any  money  whatever  for  it. 

That  this  property  could  not  well  be  sold  by  auction 
is  established  in  this  case,  and  they  afterwards  hunt 
about  for  a  buyer  amongst  various  sorts  of  persons,  and 
find  a  stranger,  who  is  willing  to  give  726^  for  it. 
That  is  accepted,  both  parties  knowing  the  state  of 
the  case,  there  being  no  suspicion  of  any  undue  in- 
fluence and  no  peculiar  relation  existing  between  the 
parties  to  induce  the  vendor  to  sell  the  property  to  the 
purchaser,  but  the  sale  .really  being  simply  because  the 
vendor  wanted  the  money,  as,  in  fact,  is  always  the  case 
in  sales  of  all  reversions. 

I  think  the  Court  mast  look  fairly  at  what,  upon 
the  evidence,  was  the  real  value  of  it;  I  think  that, 
upon  the  evidence  of  the  actuaries,  that  this  property 
was  not  worth  the  726/.,  and  the  result  of  the  attempted 
sale  strongly  confirms  it.  There  being  such  a  large 
amount  of  stock  to  be  sold,  it  is  probable  that  all 
persons  who  were  willing  to  buy  property  of  that  de- 
scription would  be  assembled  on  that  occasion,  and  yet 
300/.  is  the  greatest  amount  offered  for  the  6,000/.  Igt. 

I  think  also  that  this  contingency  must  be  taken  into 
consideration  when  you  are  estimating  the  value: — 
The  fund  was  the  subject  of  a  chancery  suit,  and 
though  it'is  true  that  the  questions  to  be  determined 
in  it  could  not  afiect  the  real  right  of  the  vendor  to  sell 
this  property,  or  of  the  purchaser  afterwards  to  obtain 
it,  yet  this  was  highly  probable : — that  a  very  consider- 
able lapse  of  time  might  occur  before  the  property 

could 
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could  be  obtained  out  of  the  Court  of  Chancery.  Nay  1865. 
even  at  this  moment  the  property  has  not  been  divided ; 
a  large  portion  of  the  interim  dividends  has  been,  bat 
that  was  not  until  the  year  1862.  The  final  order 
for  taking  that  out  of  Court  was  made  in  1862,  twenty 
years  after  this  eale,  and  in  the  meantime  the  vendor 
has  retained  the  725/.,  which  she  might  have  accumu- 
lated at  compound  interest  if  she  thought  fit,  and  she 
has  not  brought  this  matter  forward  until  after  the  death 
of  the  tenant  for  life,  when  the  reversion  had  actually 
(alien  in. 

Mr.  Sehoyn,  in  arguing  this  case,  said  the  Court  will 
not  consider  the  lapse  of  time,  and  cited  the  case  of 
8u  Alhyn  v.  H(xrdinff(a),  where  I  allowed  the  trans«- 
action  to  be  set  aside  after  sixteen  years.  But  the 
circumstances  were  very  peculiar  in  that  case,  for  my 
disposition  has  not  been  to  disregard  the  consequences 
that  may  follow  from  delay  in  instituting  a  suit.  In 
the  case  of  St.  Albyn  v.  Harding  the  person  who  sold 
the  reversion  was  exceedingly  poor,  the  inadequacy  of 
value  was  clearly  proved  ;  he  had  been  reduced  to  such 
circumstances,  that  although  a.  gentleman  and  educated 
at  one  of  the  Universities,  he  had  been  compelled  to 
drive  an  omnibus,  and  the  question  between  the  parties 
was  so  open,  that  about  a  year  before  the  bill  was  filed 
it  was  proposed  that,  in  consideration  of  a  certain  sum 
of  money,  the  claim  of  the  Plaintiff  should  be  aban- 
doned and  that  he  should  confirm  the  sale.  That  went 
off  and  the  bill  was  filed.  That  is  very  different  from 
a  case  of  this  description,  where  the  Plaintiff,  Mr. 
Lord,  knew  everything  that  had  taken  place,  was  an 
active  party  in  the  whole  proceeding,  married  the  lady 
who  sold   the  property  three  months  afterwards,  had 

been 

(0)  27  Bern,  II. 
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1865.       been  engaged  in  the  chancery  proceedings  during  the 
whole  subsequent  time,  and  does  not  file  the  bill  till 
the  month  of  June^  1864,  that  is  twenty- two  years  and 
JcFPKiNa.     three  months  after  the  transaction  had  taken  place. 

I  am  of  opinion  that  this  Court  must  lay  down  as  a 
rule,  that  a  reversion  can  never  be  sold  and  that  no  time 
will  operate  as  a  bar,  if  this  transaction  will  not  hold 
good,  and  although  there  is  no  magic  in  words,  yet  it 
would  be  holding  that  there  is  a  species  of  magic  about 
a  reversion,  which  makes  the  sale  of  it  impossible 
except  by  auction,  and  that  even  if  sold  afterwards  for 
even  double  the  price  that  had  been  bid  for  it  at  the 
auction,  yet,  unless  it  is  sold  in  the  auction-room,  this 
Court  will  not  allow  the  sale  to  stand. 

I  have  not  come  to  that  conclusion.  In  Perfect  v. 
Lane  (a),  and  some  other  cases,  the  Court  has  thought 
fit  to  confirm  the  sale  though  not  sold  by  auction,  and 
I  think  that  this  case  is  one  of  that  description. 

'  The  case  of  the  Plaintiff  fails,  and  this  bill  must  be 
dismissed  with  costs. 

(a)  30  Be<ro.  197,  andZ  De  G.,  F.  ^  J,  369. 
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1865. 


FREEMAN  v.  BOWEN. 

Dec.  7. 
TTNDER  Mr.  BowetCs  marriage  settlement,  the  in-  T^c  income  of 
^      come  of  his  wife's  settled  fortune  was  payable  to  payable  to  a 
Mr.   Bowen   "until   he  should   become  bankrupt  or  *'^*^®'.(°f '*^® 

^  or  until  he 

insolvent  or  should  die,  which  should  first  happen."  should  become 

insolvent.    He 
executed  a 

By  an  indenture  dated  in  October ^  1864,  and  made  deed  of  in- 
between  Mr.  Bowen  and  two  inspectors  and  his  credi-  reciting  that 
tors,  it  was  recited  that  Mr.  Bowen  had,  for  some  time  ^**  waa  unable 

to  pay  his 

past,  carried  on  the  business  of  a  shipowner,  and  being  debuinfull: — 
indebted  to  divers  persons  in  divers  sums  of  money,  y^'^t^^f^^^ 
ichicA  he  wae  unable  to  pay  in  full,  had  proposed  to  his  fund  had 
creditors  to  provide  for  the  gradual  liquidation  of  his  ^fnedf  ^  ^ 
debts  by  the  collection  and  realization  of  all  his  real 
and  personal  estate  under  the  inspection  of  the  parties 
thereto  of  the  second  part.  His  creditors  thereto 
granted  him  liberty  and  licence  to  conduct,  manage 
and  wind  up  his  business,  and  to  collect,  get  in,  realize 
and  dispose  of  all  his  real  and  personal  estate  and 
effects,  under  the  inspection  and  subject  to  the  direction 
of  two  inspectors,  until  he  should  have  wilfully  broken 
or  failed  to  comply  with  any  of  the  stipulations  or  pro- 
visions therein  contained  and  on  his  paitto  be  performed. 
And  he  entered  into  certain  covenants  with  the  in- 
spectors and  also  with  the  creditors  to  do  certain 
matters  and  things  relating  to  the  winding-up  of  his 
business  and  the  realization  of  his  real  and  personal 
estate  and  effects;  and  that,  if  the  inspectors  should 
think  it  desirable  and  require  him  so  to  do,  he  would 
convey  and  assign  his  real  and  personal  estate  to  them, 
upon  trust  to  realize  and  apply  the  proceeds  in  payment 

YOL.  XXXV — I.  C 
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oFhis  debts.  And  it  was  declared  that  the  deed  should 
operate  as  a  deed  of  inspectorship  for  the  benefit  of  all 
his  creditors  within  the  provisions  of  the  Bankruptcy 
Act,  1861. 


Mr.  Robinson  for  the  trustees. 

Mr.  Hobkouse  and  Mr.  Streeten,  for  the  children, 
argued  that -'' becoming  insolvent"  meant  until  he  was 
incapable  of  paying  his  debts ;  Re  Muggeridge^s  Settle^ 
ment  (a). 

Mr.  Baggcdlajf  for  Mr.  Bowen. 

Mr.  Selwyn  for  the  inspectors.  There  has  been  no 
forfeiture ;  the  recital  is  not  that  he  is  insolvent,  but 
that  he  is  unable  to  pay  his  debts  in  full  until  his  assets 
have  been  realized,  but  payment  of  them  is  provided  for 
by  the  deed. 


The  Master  of  the  Rolls. 

I  think  that  this  is  an  insolvency,  for  it  is  impossible 
to  distinguish  between  a  greater  or  less  degree  of  in- 
solvency. This  gentleman  calls  his  creditors  together 
and  executed  a  creditors'  deed,  which  contains  a  recital 
that  be  is  unable  to  pay  his  debts  in  full,  and  he  agrees 
to  carry  on  business  under  inspection.  I  must  follow 
the  case  of  Re  Muggeridge  (a),  and  make  a  declaration 
accordingly. 

(fl)  29  L.  J.  (CA.)  288. 
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1865. 


THE  VISCOUNTESS  DADHEMAR  t. 

BERTRAND. 

Dec  15. 

npHE  testator^  Joshua  JEvans,  of  Hampsteadf  by  his  A  testator  ao- 
willy  dated  in  1861,  devised  and  bequeathed  his  (the  tenant  for 
real  and  personal  estate  unto  Charlotte  Bertrand  and  Hfe)  and  CD. 

*-  ^         f    .1  .  !•  1  .1     •  trustees.    The 

James  Campoell  upon  trust  to  realize  and  pay  the  income  will  conuined 

to  Charlotte  Bertrand  for  her  life-  and  afterwards  upon  "®  P?^«'  *® 

r»,       appoint  new 

certain  trusts,  which  it  is  unnecessary  to  state.    The  trustees.  C.  £>. 
will  contained  no  power  to  appoint  new  trustees.  claimed  *" 

A.  B.  (under 

The  testator  died  in  January^  1864/and  James  Camp-  ||,e  23^*24 

hell  having  renounced   and  disclaiaied.  the  will   was  ^^'*  ^  ^^^» 

_  ,    *V,     ,        T,  ,    ,  ■.  27),  ap- 

proved by  Charlotte  Bertrand  alone.  pointed  a 

single  trustee 
in  his  place  : — 

By  an   indenture,  dated   the   16th  of  Jub/^   1864,  Hetd,  that  the 
Charlotte  Ber(rand,hy  virtue  of  the  provisions  contained  L/JrwJ'were 
in  the  23  k  24   Vict.  c.   146,  s.  27,  appointed  Major  entitled  to 
O^Reilly^  a  gentleman  residing  in  Ireland^  to  be  a  new  trustee  ap- 
trustee  of  the  will  to  act  in  conjunction  with  her.  pointed,  and 

■^  that  the  statute 

did  not  take 

This  suit  was  instituted  by  the  cestuis  que  trust  for  5Sn*oVt"hi"" 
the  administration  of  the  estate,  which  was  of  very  Court  to  in- 

.j       ,,  .  crease  the  ori- 

GODsiderable  amount.  g^nal  number 

of  trustees. 

Mr.  Selwyn  and  Mr.  Sheffield^  for  the  Plaintiffs, 
asked  that  a  third  trustee  might  be  appointed.  They 
said  that,  without  making  the  slightest  imputation  on 
the  present  trustees,  a  third  trustee  was  necessary  for 
the  protection  of  the  Plaintiffs'  interests. 

Mr.  Baggalhy  and  Mr.  Eddis,  for  Mrs.  Bertrand^ 

c  2  argued 
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argued  that  as  the  testator  had  thought  proper  to 
commit  the  care  of  his  property  to  two  trustees,  it  was 
not  the  course  of  the  Court  to  increase  the  number. 
Secondly,  that,  by  the  act  of  parliament,  the  power  was 
limited,  that  the  new  trustees  could  only  be  appointed 
in  the  place  of  those  whose  office  was  vacant,  and  that 
consequently  there  was  no  authority  given  to  increase 
the  original  number. 


The  MikSTER  of  the  Rolls. 

The  Court  never  commits  a  trust  to  the  care  of  a 
single  trustee,  even  in  cases  where  no  more  than  one 
was  originally  appointed. 

In  this  case,  I  think  the  Plaintiffs  are  entitled  to 
have  an  additional  trustee  appointed.  I  also  think  that 
the  act  of  parliament,  which  has  been  referred  to,  does 
not  take  away  the  jurisdiction  of  the  Court  to  increase 
the  number  of  trustees  when  necessary. 


If  I  allowed  this  lady  to  appoint  a  single  trustee,  she 
might  appoint  any  person  she  thought  fit,  and  one 
who  might  be  very  unfavorably  inclined  towards  the 
other  cestuis  que  trust ,  and  thus  deprive  them  of  the 
protection  to  which  they  are  entitled. 

The  Plaintiffs  are  entitled  to  have  a  third  trustee 
appointed. 
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WALLACE  V.  ATTORNEY-GENERAL.  (No.  2.)  (a).      June  29. 

THIS  case  came  before  the  Court  upon  an  adjourned  Held,  in  con- 

summons.  legacy*" .« 

hotpices  de 

Mr.  Schomberg,  for  the  English  executor,  referred  to  y^  *' ,, . 
the  statute  43   Elizabeth^   c.  4,  statute  31   Henry  8,  the  will  of  a 
c.  13,  in  regard  to  the  meaning  of  the  word  "hospitals."  Sl^in  **"*' 

JVanre,  and  in 

Mr.  Selwyn,  Mr.  Wigram,  Mr.  CoU,  Mr.  C.  Hall,  ^^^^"^"^ 

Mr.  ^.  BaUey,  Mr.  Bagshawe,  Mr.  Hobkouse,  Mr.  &•  that  the  word 

O.  Jlfor^an,  Mr.   ^essrf,   Mr.  Rawlinton,  Mr.  JS.  Z*.  to*^^^','^;^^ 

Smith,  Mr.  TFar^,  for  the  classified  claimants.  strictly  accord- 

ing to  its 
meaning  in 
France^  and 
that  the  word 

The  M  ASTBH  of  the  Rous.  ^^SJ^'m 

not  equivalent 

l^w.  3.         The  question  to  be  determined  on   this  summons,  to**hospiur 
which  is  adjourned  from  Chambers,  is,  the  meaning  of  "*  Unfe*a* 
the  following  bequest  in  the  testator's  will,  which  is  French  be- 

I      «<i         1    1  •  quest "  atfx 

written  m  the  French  language,  viz.  ;^—  hwpicet  de 

"  Je  donne  et  Ifegue  tons  les  objets  et  valeurs  dont  je  ^^/^  „  '    ^ 
n*ai  pas  dispos^  ci-dessus  aux  hospices  de  Paris  et  de  examination  of 
Londres,  que  j*institue  a  cet  efiet  pour  mes  legataires  rides,  that  all 

universels.-  those  institu- 

tions m  Lofi- 
don  were  in- 

In  other  words,  the  question  I  have  to  determine  is,  eluded  in  the 

,        bequest  which 
What  gratuitously 
(a)  Reported  33  Beav,  384.  received  within 

their  walls  and 
provided  for  persons  unable  to  take  care  of  themselves,  either  from  old  age  combined 
with  poverty,  infancy  combined  with  neglect,  from  mental  incapacity,  or  by  reason  of 
any  bodily  ailment  not  susceptible  of  cure.  Held,  conspquetitlv,  that  Si.  George* t 
Hotpital  and  the  like,  Chritti  HotpUnl  and  other  institutions  ior  instruction,  and 
the  London  dbpeniaries,  were  excluded  from  the  benefit  of  the  bequest. 


Wallace 

V, 
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1866.  what  English  institutions  are  included  in  the  words 
*^  les  hospices  de  Londres;"  the  same  word  is  applied 
both  to  Paris  and  London,  and  must,  in  my  opinion, 
Att.-Gbn.  receive  the  same  interpretation,  and,  consequently,  the 
words  **  hospices  de  Londres*^  must  include  such  insti-* 
tutions  as,  if  they  were  situated  in  Paris,  would  fall 
within  the  description  of ''  les  hospices  de  Paris.'* 

With  respect  to  that  portion  of  the  bequest  which 
relates  to  "  les  hospices  de  Paris,**  the  question  before 
me  cannot  arise,  because,  by  the  law  of  that  country, 
all  bequests  in  favor  of  charity  are  brought  into  one 
common  fund,  and  applied  by  a  central  board  termed 
'  ''  L' Administration  de  V Assistance  publique,*'  It  is  not, 
in  that  country,  competent  for  a  testator  to  select  one 
particular  hospital  or  almshouse  at  Paris  and  give  a 
bequest  exclusively  to  that  charity.  If  given,  it  belongs 
to  the  general  fund,  and  the  persons  who  administer  it 
apply  the  proceeds  as  they  think  fit.  The  question 
therefore  is  confined  to  London  institutions,  and,  in  my 
opinion,  only  those  institutions  in  London  which,  if 
they  were  situated  in  Paris,  would  be  termed  ^*des 
hospices  "  are  entitled  to  share  in  the  bequest. 

Having  stated  thus  much,  it  is  also  proper  to  state, 
by  way  of  preliminary  remark,  that,  in  my  opinion,  the 
fact  that  any  institution  in  London  is  called  *'  hospice" 
does  not,  of  itself,  give  it  any  claim  to  be  admitted ;  it 
must,  in  order  to  share  in  the  bequest^  fulfil  the  condi- 
tions of  what  is  meant  by  the  word  ''  hospice**  in  French. 
The  consequence  of  this  opinion  of  mine  is,  that  it  is 
wholly  unnecessary  to  consider,  for  the  purpose  of  de- 
ciding this  question,  what  institutions  would  fall  within 
the  meaning  of  the  words  ''  hospitals  of  London,*'  unless 
it  could  be  first  established  that  the  word  ** hospice**  v/?ls 
accurately  and  precisely  rendered  in  English  by  the 

word 
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word  '*  hospUaL"  My  opinion  is,  that  the  word  '^  /lot-  1866. 
pice "  in  French  is  not  accurately  an  equivalent  to  the 
word  "hospital"  in  English,  and  this  relieves  me  there- 
fore from  the  necessity  of  considering  the  extent  of  the  ^TJ'"^*x"* 
meaning  of  the  word  ''  hospital,**  or  its  variation  from 
former  periods  of  time,  when  the  word  included  alms- 
houses and  places  of  instruction,  such  as  Christ^s  Has- 
pitaL 

On  examining  the  meaning  of  the  word  '*  hospice/' 
I  find  that,  in  all  accurate  writers,  a  distinction  is  made 
between  "  hospice  "  and  *'  hopitaV*  I  do  not,  by  this, 
mean  to  say  that  they  are  never  used  as  equivalent 
expressions  or  nearly  so,  but  that,  in  all  the  cases  that  I 
have  been  able  to  discover,  especially  where  the  discus- 
sion has  been  relating  to  charities,  a  marked  distinction 
has  been  made  between  "  les  hospices "  and  **  les 
hopitaux" 


In  the  reports  and  statements  of  accounts  rendered 
annually  by  the  ''  Administration  gineraU  de  FAssis- 
tance  publique^  this  distinction  is  constantly  and 
rigidly  preserved.  I  have  consulted  a  large  number  of 
them,  and  I  find  no  instance  in  which,  as  it  appears  to 
me,  these  terms  are  applied  indiscriminately. 

In  the  lists  of  bequests  which  accompany  these 
accounts,  I  find  that  where  donations  are  made  to 
hospitals  alone,  the  word ''  hospices**  does  not  occur  in  the 
heading  of  the  list ;  and  where  the  bequests  are  to 
hospices  and  the  hospitals  are  not  included,  the  word 
^*  h6pitaux**  is  excluded  from  the  title.  In  one  of  them, 
that  of  the  year  1849,  which  contains  **  Notes  et  ren^ 
seignments  sur  les  hopitaux  et  hospices  civils  de  la  ville 
de  Paris,**  rendered  necessary  apparently  by  the  altera- 
tion produced  by  the  revolutioa  of  1848,  occurs  the 

following 
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1865.       following  passage,  as  an  explanation  of  what  is  meant 
^^^^"^       by  the  word  "  hospice^^: — 

Wallace 

V.  *'  On   d6signe,   sous   le   nom   d*hospiceSy   les    asiies 

(No.  2.) '  ouverts  i  tous  ceux  que  Tindigence  et  la  vieillesse,  I'en- 
fance  et  Tabandon,  1  alienation  ou  des  infirmites  in- 
curables mettent  hors  d'etat  de  pourvoir  euxmSmes  aux 
besoins  de  leur  existence.  On  les  subdivise  en  hospices, 
proprement  dits,  et  en  maisons  de  retraite.  L*adtnission 
est  gratuite  dans  les  premieres,  et,dans  les  seconds,  elle 
n'a  lieu  que  moyennant  une  pension  annuelle  ou  le 
versenient  d^un  capital  dont  le  montant  est  fix6  par 
les  r^glements.*' 

This  I  translate  thus: — ''  Under  the  name  of  hospice 
are  designated  abodes  which  are  open  to  all  those  who, 
by  poverty  and  old  age,  by  infancy  and  neglect,  by 
mental  alienation  or  by  incurable  disease,  are  unable  of 
themselves  to  provide  the  means  of  existence.  They 
are  divided  into  hospice,  properly  so  called,  and  into 
asylums.  In  the  former,  the  admission  is  gratuitous; 
in  the  latter,  it  is  conditional  on  payment  of  an  annual 
or  of  a  principal  sum  of  money,  the  amount  of  which  is 
fixed  by  the  rules  of  the  institution.*' 

In  the  Nouveau  Formulaire  Magistral,  relating  to  the 
charitable  institutions  of  Paris,  by  Bouchardat,  which 
is  a  standard  work  and  has  reached  its  thirteenth  edition, 
occurs  the  following  passage: — **  Dans  la  description 
des  Etablissements  de  I'Administration,  je  suivrai  la 
division  actuellement  adoptee  dans  les  comptes  annuels: 
1\  Hopitaux;  2^  Hospices;  3^.  Etablissements  Sp^- 
ciaux.  Les  Etablissements  aux  malades  sont  d^sign^s 
plus  particuli^rement  sur  le  nom  d'hopitaux,  et  nous 
appliquons  le  nom  d*hospices  aux  maisons  consacr6es 
&  Tenfance,  4  la  vieillesse,  ou  2l  des  infirmites  qui  ne 
sont  pas  susceptibles  de  gu6rison."    The  meaning  of 

which 
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which  I  understand  as  follows: — "  In  the  descriptions  1865. 
of  the  institutions  under  the  control  of  the  public  adnai- 
nistration,  1  shall  follow  the  division  at  present  adopted 
in  their  annual  reports:  Ist.  Hopitals;  2ndly.  Hospices;  Att.-Grw. 
Srdly.  Establishments  of  a  Special  Character.  The 
establishments  devoted  to  the  sick  are  more  particu- 
larly designated  by  the  name  of  ^  h6pital/  and  we 
apply  the  name  of  '  hospices '  to  houses  devoted  to 
children^  to  old  people,  or  to  persons  afflicted  with 
incurable  infirmities." 

The  third  division,  of  Establishments  of  a  Special 
Character,  seems  to  include,  principally,  assistance  given 
to  the  objects  of  the  charity  without  receiving  them  into 
any  house  or  building.  These  definitions  of  the  mean- 
ing of  the  word  **  hospice,'*  although  not  identical,  are 
in  substance  the  same. 

I  am  of  opinion  that  the  word  **  hospices/'  as  applied 
to  institutions  in  London,  must  be  taken  in  the  sense  here 
described.  I  find,  by  consulting  many  volumes  of  the 
Moniteur,  in  the  places  referred  to  in  the  index  under  the 
words  '^ hopitaux"  and  *^ hospices,''  that  they  are  always 
kept  distinct,  and  that  this  division  uniformly  prevails. 
It  is,  however,  but  fair  to  add,  that  in  the  list  of  hospitals 
I  have  discovered  institutions  which,  according  to  the 
definition  I  have  given,  are  properly  des  hospices,  and 
also  that  the  hospital  for  lying-in  women  is,  in  one  list, 
called  L'Hospice  d Accouchement,  while  it  is  obvious 
that,  according  to  the  previous  definitions,  if  correct, 
that  institution  ought  to  be  classed  among  the  hospitals 
and  not  among  les  hospices.  Still,  in  my  opinion,  this, 
although  it  may  not  always  have  been  stricily  followed, 
is  the  proper  definition  to  guide  roe,  and  I  shall,  unless 
a  contrary  intention  is  to  be  discovered  from  the  text  of 
Lord  Henry  Seymour's  will,hold,  that  the  word  "  hospices^ 

must 
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1865.       must  be  construed  by  the  strict  meaning  of  that  word  in 
^■^"v^"^^      the  French  language,  according  to  the  definition  I  have 
Wallace     adopted  as  applied  to  the  London  institutions. 
Att.-Gek, 

\   ^    0  fpi^g  f^g^  qP  ^he  will  throws  no  further  light  on  the 

subject  than  is  to  be  gathered  from  the  following  passage, 
where  he  says — 

**  Je  donne  et  l^p^ue  ^  M^^*  Ellen  Minchin,  k  condition 
qu'elle  ne  se  mariera  pas,  usufruit  sa  vie  durant  de  la 
somme  n^cessaire  pour  lui  assurer  un  revenu  de  dix  mille 
francs  par  an ;  la  nue  propri^t6  de  cette  somme  appar- 
tiendra  k  r Hospice  des  Lunatics  de  Londres,  auquel  je 
fais  don  et  legs." 

But  this,  in  truth,  does  not  affect  the  former  definition, 
and  is,  indeed,  rather  a  confirmation  of  the  conclusion  to 
which  I  had  previously  come,  as  an  institution  for  per- 
sons of  unsound  mind  falls  within  the  strict  definition  of 
the  word  **  hospice"  to  which  I  have  referred. 

I  shall  therefore  hold,  that  all  those  institutions  are 
included  in  this  bequest  which  gratuitously  receive 
within  their  walls  and  provide  for  persons  who  are  un- 
able to  take  care  of  themselves,  either  from  old  age  com- 
bined with  poverty,  or  infancy  combined  with  neglect, 
from  mental  incapacity,  or  by  reason  of  any  bodily 
ailment  which  is  not  susceptible  of  cure.  That,  in  my 
opinion,  is  the  best  and  most  accurate  meaning  and  con- 
struction I  can  give  to  the  word  '* hospice*^  as  employed 
in  the  will  of  Lord  Henry  Seymour. 

The  result  of  this  will  be,  at  once  to  exclude  from  any 
interest  in  this  bequest  all  those  institutions  in  London 
which  are  usually  called  hospitals  which  are  founded  for 
the  reception  of  sick  persons,  the  inmates  in  which  are 
discharged  alike  from  the  hospital  when  they  are  cured, 

or 
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or  when  it  is  discovered  that  the  disease  is  lingering  or        1866. 

incurable.     This  includes  the  irreat  London  hospitals:      ^^^T^^"^ 

^  '  Wallace 

such  as  Saint  Bartholomew's,  Saint  George's,  and  the  «. 

like.     It  will  also  exclude  all  the  institutions,  whether     '^TT''^*v** 

called  hospitals  or  not,  the  principal  object  of  which  is 

instruction:    such   as   CkrisCs  Hospital.     It  will  also 

exclude  all  institutions  which  do  not  receive  persons 

within  their  walls:  such  as  dispensaries.     It  wilt  also 

exclude  all  institutions  which  do  not  receive  the  inmates 

gratuitously. 

The  Mastbr  of  the  Rolls  then  discussed  the  merits 
of  the  several  claimants  mentioned  in  the  Chief  Clerk's 
special  certificate;  but  the  matter  was  remitted  to 
chambers. 


SUMMERS  r.  GRIFFITHS.  *«««• 

Nov.  10. 
"DY  deed,  dated  the  18th  of  July,  1853,  Mary  Hoyd  Sale,  by  an  old 

"^     (since  deceased),  in  consideration   of  40/.  con-  ^^htv^ieht, 
veyed  a  tithe  rent-charge  of  8/.  per  annum,  issuing  out  of  an  estate  in 
of  a   farm  called   Colston,  to   the  Defendant  William  ^"l^rth 
Griffiths,  "  his  heirs  and  assigns."  ^^T^\  ^ 

being  in  dis- 

Mary  Lloyd,   an    old    illiterate    widow,    was   then  i"«»»nf  ^iih- 

^  ,        ^    ,  onX  legal  aa- 

in  her  eighty-ninth  year,  but  in  possession  of  all  her  sisunce,  and 

faculties,  and  she  kept  a  public-house  in  Fishguard,   One  „„j^  \^  j^. 

witness  represented  her  as  being  very  correct  in  business,  prewion  tbat 

''and  very  much  alive  to  her  own  interests  in  money  make  out  a 

matters.     She  was  a  very  intelligent  and  clear-headed  8^  *'!**» 

.  ^  ?  while  the  pur- 

woman,  and,  havmg  regard  to  her  advanced  age,  sharp  chaser,  know- 
and  active,  both  in  mind  and  body."    She  had  no  pro-  !."$ij*^j!' 
fessional   advice  on   the  occasion,  and  the  deed  was  cealed  the  fact 

J   from  her. 

prepared     xhe  doctrine 

oiiuppraua 
veri  applied  to  a  purchaser. 
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1866.  prepared  by  the  Defendant's  solicitors.    The  value  of 

^"^^'^^^'^  the  fee-simple  of  this  tithe  rent-charge  (if  a  good  title 

9.  were  shewn  to  it)  was  admitted  to  be  twenty-years  pur- 

OairriTHs.  chase  or  160/. 

Mary  Lloyd  died  in  ilfay,  1862,  having  left  her  pro- 
perty to  her  son  William  for  life,  with  remainder  to  his 
children.  He  became  bankrupt  in  1863,  and  the  Plain- 
tiff was  his  assignee. 

The  Plaintiff  instituted  this  suit  in  March,  1864, 
against  WiUiam  Chriffiths  and  the  son's  children,  to  have 
the  deed  of  1853  set  aside  on  the  ground  of  fraud.  The 
bill  proceeded  on  the  ground  that  Mary  Lloyd  intended 
to  sell  the  rent-charge  during  her  life  only,  while  the 
conveyance  was  of  the  inheritance,  but  it  also  alleged 
that  the  consideration  was  inadequate. 

The  account  of  the  transaction  given  by  the  Defendant 
Griffiths  in  his  answer  was  as  follows :  ''  Prior  to  the 
month  of  June,  1853,  Mary  Lloyd  had  repeatedly 
offered  to  sell  to  me,  and  as  I  believe  to  several  other 
persons,  the  rent-charge ;  but  I  had  invariably  declined 
her  offer,  for  I  was  under  the  impression  that  tithe  rent- 
charges  belonged  to  the  church,  and  therefore  that  it 
was  not  in  her  power  to  dispose  of  the  tithe  rent- 
charge,  although  I  afterwards  came  to  understand  that 
lay  people  could  hold  such  property.  On  or  about  the 
23rd  day  o(  June,  1853,  Mary  Lloyd  called  at  my  house 
and  strongly  urged  me  to  purchase  the  tithe  rent-charge, 
saying,  in  the  Welsh  language,  **  I  am  pressed  for 
money,  take  mercy  on  me,  and  let  me  pay  my  debts." 
I  inquired  of  her  why  she  did  not  go  to  some  person 
who  knew  more  about  such  property?  To  which  she 
replied,  that  she  had  done  so,  but  that,  not  having 
the  conveyance  to  her  husband,  she  could  not  shew 

any 


CASES  IN  CHANCERY. 


29 


any  title  to  the  rent-charge,  and  that  therefore  no  one 
would  purchase  it  of  her.  I  remarked  to  her,  that  if 
she  had  no  title,  perhaps  her  husband  had  none;  but 
she  stated  that  the  farm  on  which  the  tithes  were 
chai^d  was  her  own,  and  that  she  had  neyer  paid  tithe 
to  any  one  since  the  death  of  her  husband  ;  and  that  if 
I  would  give  her  40/.  and  put  her  to  no  expense  about 
the  title,  she  would  sign  any  deed  I  liked  making  over 
to  me  all  her  interest,  whatever  it  might  be,  in  the 
tithes.  On  the  assurance  of  Mary  Lloyd  that  she  had 
paid  no  tithe  in  respect  of  the  said  lands,  I  concluded 
that  she  must  have  some  sort  of  right  or  title  to  the 
rent-charge,  either  as  owner  or  lessee;  and  as  I  was 
willing  to  oblige  Mary  Llaydy  and  the  amount  of  the 
risk,  in  case  the  title  should  prove  bad,  was  not  great,  I 
acceped  the  offer  of  Mary  Lloyd,  and  agreed  to  pur- 
chase the  rent-charge  for  40/.,  without  further  inquiry 
as  to  the  title,  and  to  pay  all  expenses  attending  the 
conveyance." 


1866. 

SumcBBi 

9. 

OairriTiif. 


On  his  cross-examination,  the  Defendant  Grriffiths 
stated  as  follows  : — "  When  she  came  to  me  in  1853  to 
ask  me  to  buy  the  tithes,  she  begged  and  craved  of  me 
to  take  mercy  upon  her;  this  she  said  in  Welsh.  I 
said  to  her  that  1  thought  it  was  a  spiritual  thing  and 
belonged  to' the  church,  and  that  she  had  no  right  to  sell 
that  *  Yes,'  she  said,  *  I  have  a  right  \o  sell  it.'  She 
said  she  had  it  after  her  husband^s  death.  She  shewed 
me  her  husband's  will,  I  read  the  will,  and  I  then  said 
I  would  give  her  what  she  asked  for  it,  40/.  I  said, 
why  do  not  you  offer  it  to  some  one  else?  She  said, 
I  have  no  deeds,  and  they  are  afraid  of  the  title  to  it. 
She  never  asked  more  than  40/.  for  it,  and  had,  over 
and  over  again,  offered  it  to  me  for  that  sum  before  I 
bought  it." 

A  copy 


30 


1866. 


SvMMBRt 

GsirriTHB. 


CASES  IN  CHANCERY. 

A  copy  of  tbe  will  of  Mary  Lloyd^s  husbadd  was 
given  to  Mr.  Ghiffiths,  and  it  was  recited  in  the  con* 
vejance  to  bim.  This  will  was  dated  in  1819,  and 
thereby  he  devised  the  tithes  of  Colston  to  Mary  Uoyd^ 
**  her  heirs  and  aAiigns  for  ever/'  Mary  Lloyd's  hus- 
band had  died  in  1823,  and  the  will  had  been  proved 
in  1824 ;  this  also  was  recited  in  the  conveyance. 


Mr.  Sehoyn  and  Mr.  Speed,  for  the  Plaintiff^  relied 
on  Clark  v.  Malpas  (a).  Baker  v.  Monk  {b\  LongmaU 
v.  Ledger  (c). 

Mr.  Robinson  for  Defendant  in  the  same  interesL 

Mr.  Owen  for  trustees. 

Mr.  Jessel  and  Mr.  Bevir  for  the  Defendant  Griffiths. 
The  case  made  by  the  PlaintiiF  on  the  record  is  one  of 
fraud ;  it  proceeds  on  the  fact  that  the  vendor  only 
intended  to  sell  her  life  interest  in  the  rent  charge,  and 
that  the  deed  improperly  conveyed  the  inheritance. 
That  case  has  been  displaced,  and  the  Plaintiff  now 
relies  on  a  distinct  one.  There  was  no  fiduciary 
relation  between  the  vendor  and  purchaser  in  this  case^ 
no  surprise  or  misrepresentation;  but  there  being  a 
difficulty  in  the  title,  the  vendor  obtained  the  price 
which  she  hersetf  had  fixed.  Tbe  absence  of  an  attorney 
on  the  vendor's  part  is  no  ground  for  invalidating  a  sale ; 
Harrison  v.  Guest  {d). 

The  case  is  then  reduced  to  one  to  avoid  a  deed 
merely  for  the  inadequacy  of  tbe  consideration.    That 

has 


(a)  31  Beav.  80. 
{b)  33  hrav.A\9. 
(c)  2  Giff.  157. 


(rf)  6  De  G.,  Af.  Sf  G,  424, 
and  3  H,qfL.  Cat.  481. 
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has  been  repeatedly  decided  to  be  no  sufficient  ground        1866. 
for  annulling  a  conveyance  of  property  in  possession.  ^-^v-^*^ 

The  Master  of  the  Rolls  (without  calling  for  a    GaifPiTHi. 
reply)  said — 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a 
decree. 

The  state  of  the  case,  as  put  by  the  Defendant  him- 
self, isy  that  an  old  woman,  of  the  age  of  eighty-nine,  in 
distress  for  money,  and  having  a  doubt  about  the  title 
to  the  property,  comes  to  him  and  asks  him  to  buy  it 
at  one-fourth  or  one-fifth  of  its  value,  and  that  she, 
having  no  species  of  legal  assistance  of  any  sort,  makes 
that  offer  to  him.  He  assents,  and  buys  it  at  that 
amount,  having  at  the  time  in  bis  hands  the  title  to 
her  property,  and  knowing  or  having  the  means  of 
knowing  exactly  what  her  title  was,  and  having  told 
her,  at  first,  that  she  could  make  no  title  to  it,  or  that  if 
she  was  entitled  to  it  her  husband  probably  was  not,  he 
having  the  deed  probably  shewing  how  long  the  hus- 
band bad  had  the  property,  and  that  she  had  then  had 
thirty  years*  uninterrupted  possession  of  the  rent-charge. 
Thereupon  he  buys  the  property  for  one-fourth  its 
value.  This  is  the  most  favorable  mode  of  stating  the 
case,  and  I  am  then  asked  to  say,  that  if  the  matter 
were  fresh,  this  is  a  transaction  which  can^  be  supported, 
and  the  only  reason  urged  why  it  can  be  supported  is 
that  the  bill  charges  fraud.  No  person,  I  think,  has 
been  more  strict  than  I  have  in  endeavouring  to  repress 
the  improper  uses  of  the  word  ''fraud"  in  regard  to 
transactions  which  are  neither  of  an  improper  nor  of  an 
immoral  character, — I  mean  immoral  in  the  sense  of 
taking  advantage  of  a  person  who  does  not  know  what 
the  value  of  his  property  is.  I  do  not  understand  the 
distinction  on  the  subject  taken  in  the  case  of  Harrison 

V.  Guest. 
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V,  Guest  There  appear  to  me  to  be  distinct  fraud  in  this 
case,  and  on  that  ground  I  am  of  opinion  that  the 
Plaintiff  is  entitled  to  recover. 

It  is  true  the  Plaintiff  has  put  forward  another  case 
on  the  bill,  which  is,  that  Mary  Lloyd  intended  to  sell 
her  life  interest  only,  and  there  is  some  ground  for  that 
suggestion  on  the  evidence ;  but  here  is  this  man,  who 
knows  everything  about  the  title,  and  who  admits  (in 
the  state  of  circumstances  I  have  mentioned)  that  he 
allowed  this  old  woman  to  sell  the  property  to  him  for 
one-fourth  its  value,  she  believing  there  was  a  defect  of 
title.  If  that  be  not  fraud  I  am  at  a  loss  to  know  what 
the  meaning  of  the  word  **  fraud  "  is,  in  the  proper  and 
legal  sense  of  the  word.  If  a  person  comes  to  me  and 
offers  to  sell  to  me  a  property  which  I  know  to  be  of 
five  times  the  value  he  offers  it  for,  he  being  ignorant  of 
his  rights  and  in  the  belief  that  he  cannot  make  out  a  title, 
while  I  know  that  he  can,  and  I  conceal  that  knowledge 
from  him,  is  not  that  a  suppressio  veri,  which  is  one  of 
the  elements  which  constitute  a  fraud  ? 

I  am  of  opinion  that  the  Plaintiff  in  this  case  is 
entitled  to  a  decree  to  set  this  deed  aside,  on  payment  to 
the  Defendant  of  the  principal  sum  and  interest  after 
deducting  the  tithes  he  has  received.  The  Plaintiff 
must  pay  the  costs  of  the  other  Defendants,  because,  in 
my  opinion,  they  ought  all  to  have  joined  as  co- 
Plaintiffs. 


There  is  this  also  to  be  observed  with  respect  to  the 
question  of  time,  that  ten  years  have  elapsed,  and  this 
old  lady  took  no  steps  in  her  lifetime.  She  died  in 
1862,  and  neither  the  son  nor  his  assignee  took  any 
steps  until  JMarch,  1864,  when  the  bill  was  filed.     But, 

then. 
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then,  I  observe  that  there  are  persons  who  are  in- 
terested in  remainder^  some  of  whom  are  infants  and 
cannot  be  bound  by  that  lapse  of  time,  though  it  is 
absolutely  necessary  that  there  should  be  some  limit  to 
these  cases. 
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It  is  true,  as  Mr.  Jessel  says,  that  mere  inadequacy 
of  value  is  not  a  sufficient  ground  for  setting  aside  a 
transaction.  But  how  far  is  that  to  go,  is  there  to  be 
no  such  inadequacy  of  value  as  can  amount  to  evidence 
of  fraud  ?  Lord  Thurlow  said,  that  to  set  aside  a  con- 
veyance, there  must  be  an  inequality,  so  strong,  gross 
and  manifest,  that  it  must  be  impossible  to  state  it  to  a 
man  of  common  sense  without  producing  an  exclama- 
tion at  the  inequality  of  it  (a).  Tried  by  this  test,  1 
am  satisBed  that  most  men  of  common  sense  would  ex- 
claim at  the  inequality,  when  they  found  that  an  old 
woman  of  eighty-nine  had  sold  property  for  one-fourth 
of  its  value  because  she  was  in  distress,  and  that  with- 
out any  legal  assistance  and  without  any  person  letting 
her  know  that  she  could  make  out  a  good  title  and 
obtain  four  or  five  times  that  amount. 

{a)  G Wynne  v.  Heaion,  1  Bro.  C.  C.  9. 
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Re  PRESS  AND  INSKIP. 


No9,  20. 


Twelvemonths    "TTTILLIAM  DAVID  JONES  assigned  his  pro- 

o^rbmorcMts  P®''^y  ^^  trustees  for  the  benefit  of  his  creditors. 

bytruBteet        On   the    16th  of  June^  1864,  the  trustees  paid  their 

to  their  soli-  i*  «,     »      i  mi  i  i*     <•  i^    •  j        • 

citor  it  cannot   soMcitor  s   bill,    and    an    application    being    made,    m 
be  taxed,         Ohambers,  more  than  twelve  months  afterwards  by  the 

under  the  1 

&  2  Vict.         cestui  que  trusty  under  the  General  Order  of  August^ 
c.  73,  upon       1864   f^^  ji^g  taxation  of  the  bill,  it  was  referred  into 

the  application  '  ' 

of  their  cettui     Court. 


qut  trust. 


Mr.  Speedy  in  support  of  the  application,  relied  on 
the  6^7  Vict.  c.  73  ss.  39,  41. 

Mr.  Hemmittff,  contra,  was  not  heard. 

The  Master  of  the  Rolls. 

The  principle  is  quite  clear,  that  a  third  party  coming 
to  tax  a  solicitor's  bill  can  only  stand  in  the  shoes  of 
the  client,  and,  unless  there  are  circumstances  which 
would  entitle  the  client  to  a  taxation,  the  third  party 
cannot  tax  the  bill  as  against  the  solicitor.  Assuming, 
that,  in  this  case,  it  was  improper  for  the  trustees  to 
employ  one  firm  at  Bristol  and  another  in  London,  still 
that  is  a  question  between  the  trustees  and  their  cestuis 
que  trust,  and  not  one  arising  between  the  trustees  and 
their  .solicitors.  If  the  trustees  thought  fit  to  employ  a 
firm  at  Bristol  and  another  in  London,  they  must  pay 
them.  It  is  a  question  between  the  trustees  and  their 
cestui  que  trust,  and  it  can  only  be  determined  by  the 

cestui 
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cestui  que  trust  filing  a  bill  against  the  trustees  to  take  1865* 
the  account  between  them.  The  Court  will  then  see 
whether  the  payment  by  the  trustees  to  their  solicitors 
was  a  proper  one,  and  if  not,  it  will  moderate  the 
charges  and  deduct  the  amount,  not  from  the  solicitors' 
but  from  the  trustees. 


NoTB.— iSee  Re  MatMey,  34  Beav.  463. 


A 


/«  re  THE  COMMERCIAL  UNION  WINE 

COMPANY. 

Dfr.  15. 
N  order  for  winding-up  this  company  having  been  The  Court  will 

made  on  the  11th  of  December  last,  l^'S^'liV^!' 

'  25  &  26  VtcL 

c.  89,  8. 100, 

Mr.  W.  Terrell  now  applied  ex  parte,  under  the  100th  "i'J.^JJ'for''" 
section  of  ''The  Companies  Act,  1862  "  (25  &  26  Vict,  the  delivery 
c.  89),  that  the  late  manager  of  the  company  might  ^lents  by  the 
deliver  to  the  Official  Liquidator  some  dock  warrants,     manager  of  a 

*  company  to 

the  Official 
Liquidator. 

The  Master  of  the  Rolls. 
I  cannot  make  such  an  order  ex  parte. 


d2 
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1865. 


Dec*  8« 


LUDLOW  V.  BUNBURY. 


Devise  of  real   T3Y  her  will,  dated  in  1860,  Mrs.  Bunhury^  by  virtue 
estateto  J.  ^^  ^  power,  appointed  all  her  real  and  personal 

alMoliitely,        property  unto  her  husband  "  Henry  Mill  Bunbury,  his 
with  a  proviio        ,  ,   .  , 

that  A.B inte-   heirs,  executors,  administrators  and  assigns  absolutely." 

rest  should 

his  wife  or  ^^^  ^^^"  proceeded  as  follows : — 

should  become  "Nevertheless,  the  appointment,  gift,  devise  and  be- 

entitled  to  any  quest  hereby  made  are  made  upon  this  express  condi- 

esute  by  gift,  tion  : — that  in  case  I^ouis  Robert  James  Versturme  and 

"**»  *H  !T^  Anne  Elizabeth  his  wife,  or  either  of  them,  or  any  child 

that  the  clause  or  children  or  issue  or  descendant  or  descendants  of 

r" .  ^j*"^       them  the  said  LouU  Robert  James  Vesturme  and  Anne 
was  void. 

Elizabeth  his  wife,  or  either  of  them,  shall,  by  gift, 
sale,  contract,  devise,  bequest,  settlement  or  other 
instrument,  made  or  executed  by  or  on  the  part  or 
behalf  of  my  said  husband,  become,  or,  but  for  this 
present  provision,  would  become,  entitled  to  or  in  any 
manner  interested  in  all  or  any  part  of  all  or  any  of  the 
real  or  personal  estate  hereby  by  me  appointed,  given, 
devised  or  bequeathed,  then  and  in  such  case  and 
immediately  thereafter,  the  whole  estate  and  interest  of 
my  said  husband,  in  all  the  real  and  personal  estate 
hereby  by  me  appointed,  given,  devised  and  bequeathed, 
or  intended  so  to  be,  shall  cease  and  absolutely  de- 
terminer* 

The  testatrix  died  in  1864.  The  trustees  were  ad- 
vised that,  having  regard  to  the  condition  contained  in 
the  will,  they  could  not  safely  transfer  the  property 
unto  the  husband,  and  they  instituted  this  suit  to  obtain 
the  directions  of  the  Court. 
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Mr.  Selwyn  and  Mr.    Henry  F.  Shebheare  for  the       1865. 

Plaintiffs.  v— v-^ 

Ludlow 

V. 

Mr.  Hothouse  and  Mr.  Lindley  for  the  Defendant     Bumuet. 
Henry  Mill  Bunbury. 

The  Master  of  the  Rolls  held  that  the  clause  of 
forfeiture  was  void,  and  that  Henry  Mill  Bunhury  was 
absolutely  entitled  to  the  estates,  funds  and  monies. 
He  ordered  a  conveyance  and  transfer  of  them  to  Mr. 
Bunhury  accordingly. 

■ 

R-g.  Lib.  1865,  B.,/oL  2523. 


shares  in  the  company. 


He  THE  LONDON  WHARFING   AND  WARE- 
HOUSING  COMPANY  (LIMITED). 

Nov.  25. 

THIS  company  was  incorporated  in  December,  1863.  The  fact  of  a 
company 
haying  neg- 

The  Petitioner,  Mr.  JUooney,  was  one  of  the  projectors,  l^^ted  to  pay  • 
and  in  December,   1863,  he  had   been  appointed  the  weeks  after 
managing  director  and  secretary.    He  also  held  original  ^*T*"i  "^jf '' 

&  26  Vict. 
c.  89,  t.  79, 80. 

18  not  sufficient 

In  February,  1864,  at  a  meeting  of  shareholders,  the  »»  entitle  the 

100/.  shares  were  converted  into  shares  of  20/.  each,  winding-up 

The  Petitioner  exchanged  his  twenty-five  100/.  shares  ^l^*J^^^ 

for  one  hundred  and  twenty -five  20/.  shares,  that  the  com- 

PI     pany  is  also 
^"  unable  to  pay 
its  debts. 
Where  a  debt  is  disputed  by  a  company,  a  petition  by  the  creditor  to  wind  it  up  will 
not  be  allowed  to  stand  over,  unless  it  is  believed  that  when  the  debt  has  been  esta« 
blisbed  by  a  judgment,  such  judgment  could  not  be  enforced  against  the  company. 
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1865. 

He 

The  London 

Whabftng 

AND  WaRR- 

uoufiiNa  Co. 
Limited. 


On  the  3rd  of  May,  1865,  the  Petitioner's  appoint- 
ment was  cancelled  as  from  the  31st  of  May  ;  but  he 
continued  to  act  until  the  27th  of  July. 

The  Petitioner,  on  the  12th  of  October^  1865,  sent  in 
a  claim  against  the  company  for  593Z.  16«.,  which' was 
composed  of  343/.  16«.  for  his  preliminary  expenses  and 
250/.  for  six  months'  salary.  The  company  declined 
to  pay  it,  and  after  the  expiration  of  three  weeks,  the 
Petitioner  presented  a  petition  to  wind  up  the  company. 

There  was  no  proof  of  any  insolvency  of  the  com- 
pany, and  tfie  only  fact  alleged  as  to  its  financial 
difficulties  was,  that  the  company  had  expended  125,559/. 
on  capital  account,  while  the  paid  up  capital  amounted 
to  120,500/.  only,  and  that  a  considerable  sum  was  due 
for  the  purchase  of  the  land.  The  Petitioner  also  sub- 
mitted that  this  conversion  of  the  shares  was  ultra  vires, 
that  the  20/.  shares  had  been  illegally  issued,  and  that, 
therefore,  the  company  could  not  enforce  the  payment  of 
any  calls  upon  them. 

Mr.  Selwyn  and  Mr.  Graham  Hastings  in  support  of 
the  petition.  The  old  law,  giving  a  direct  remedy 
against  the  shareholders,  has  been  abrogated,  and  at 
present  the  proper  mode  of  obtaining  payment  of  a  debt 
due  from  a  company  is  under  the  25  &  26  Vict.  c.  89, 
ss.  79,  80,  which  enacts  that  a  company  may  be  wound 
up  whenever  it ''  is  unable  to  pay  its  debts,"  and  one  of 
the  tests  is,  whenever  a  creditor  of  the  company  above 
50/.  has  demanded  payment,  ''and  the  company  has 
for  the  space  of  three  weeks,"  &c., ''  neglected  to  pay 
such  sum."  This  is  precisely  what  has  taken  place. 
It  is  not  necessary, -as  a  preliminary,  to  go  through  the 
process  of  proving  a  debt  at  law,  it  is  sufficient  to 
establish  it  in  equity.  Here  it  is  plain  that  there  is  a 
debt,  to  some  extent,  due  to  the  Petitioner  from  the 

company 


CASES  IN  CHANCERY.  39 

company,— for,  in  the  first  place,  the  Petitioner  was  en-        1865. 
tided  to  twelve  months'  notice  ;•  Beeston  v.  Collier  (a) ;  » 

and,  secondly,  he  is  entitled  to  be  paid  two  months'   The  London 
salary  for  the  two  months  he  has  performed  the  duties    ^nd  Wan*!^ 
of  his  office  since  his  discharge  in  May^  1865.     There    housing  Co. 
is  no  bona  fide  dispute  as  to  the  existence  of  some  debt, 
and  that  it  remains  unsatisfied  after  the  three  weeks' 
notice.    To  the  claim  for  two  months'  salary  no  answer 
has  been  given. 

Secondly,  where  there  is  a  bona  fide  dispute  as  to 
the  existence  of  the  debt,  and  the  case  turns  upon  the 
question  whether  there  is  a  debt,  the  Court  (says 
Lord  Justice  Turner)  "  would  do  well  to  exercise  the 
power  given  to  it  by  the  86th  section  of  the  act,  to 
adjourn  the  petition  till  the  existence  of  the  debt  is 
established  ;"  Re  The  Catholic  Publishing,  ^c,  Co.  (&). 

Thirdly,  the  company  had  no  power  to  make  any 
alteration  in  the  amount  of  their  shares  ;  25  ^  26  VicL 
c.  89,  ss.  12,  13,  176.  In  the  case  of  the  Contract 
Corporation  Company  (Limited)  an  application  was 
made  during  this  year  (1865)  to  parliament  for  liberty 
to  reduce  the  value  of  their  shares  from  100/.  to  50/., 
but  the  bill  was  thrown  out  in  the  House  of  Lords. 
The  existing  shares  in  this  company  are  therefore 
illegal,  and  no  calls  can  be  made  upon  them.  It  is 
therefore  "just  and  equitable  "  either  that  the  company 
should  be  wound  up  or  that  the  petition  should  stand 
over. 

Mr.  Hobhouse  and  Mr.  Colt  were  not  called  on. 

The.  Master  of  the  Rolls. 

I  am  of  opinion  that  the  Petitioner  has  no  case  at  all, 
and  that,  when  there  is  simply  a  disputed  debt,  H  is 

not 

(a)  4  Bing,  309.  (b)  2  Dc  G.,  J.  ^  5.  12L 
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1866.       not  a  legitimate  object  to  present  a  petition  to  wind-up 
^*^y^^      a  company. 

Re 
The  London 

iJ"  wlT^  What  was  done  in  the  Catholic  Publishing  Co.  was 
HOUSING  Co.  this : — There  was  strong  evidence  of  its  being  in  a  state 
of  financial  difficulty,  the  debt  was  disputed,  and  if  it 
had  been  admitted  to  be  due,  the  company  was  not  then 
in  a  situation  to  pay  it.  I  therefore  ordered  the  petition 
to  stand  over  to  see  iFthe  company  would,  in  the  mean- 
time, pay  the  debt  (a).  But  if  a  company  is  able  to  pay, 
the  fact  of  its  disputing  a  debt  or  of  not  paying  it,  is  no 
justification  for  a  creditor  to  come  by  petition  to  wind 
it  up. 

I  have  heard  no  evidence  to  shew  that  the  company 
is  unable  to  pay  its  debts  or  that  there  is  any  debt  which 
it  is  unable  to  pay.  It  refuses  to  pay  the  Petitioner, 
who  claims  a  debt  of  593/.,  of  which  343/,  are  for  *'  pre- 
liminary expenses  in  connection  with  the  formation  of 
the  company  "  in  1863,  and  which  he  has  never  enforced 
from  that  time  to  the  present;  the  remaining  250/.  is 
for  six  months'  salary,  and  this  claim  is  disputed,  and 
I  infer  that  there  is  a  question  whether  the  company 
had  a  right  to  dismiss  him  or  not.  The  Petitioner 
must  take  proper  proceeding  to  enforce  his  debt  at  law. 

I  will  not  order  the  petition  to  stand  over  in  the 
meanwhile,  for  if  he  should  succeed  at  law  he  will  then 
be  able,  by  means  of  the  judgment,  to  enforce  payment 
by  the  company.  A  petition  is  ordered  to  stand  over 
only  in  those  cases  in  which  it  is  believed  that,  if  the 
debt  be  established  by  a  judgment  at  law,  such  judg- 
ment cannot  be  enforced  against  the  company. 

The  Petitioner,  as  shareholder,  has  shewn  no  ground 

for 

(a)  33  L.  J.,  Ch.  325. 
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for  winding  up  the  company.     As  to  the  question  as  to  1865. 

the  conversion  of  shares,  it  is  one  which  must  be  tried  "^"^^^^^ 

elsewhere.  The  Londoh 

Whakpino 

mi  ••                                               I                      ji»j*aj  and  Ware- 

This  IS  an  attempt  to  extort  the  payment  of  a  disputed  housing  Co. 

debt,  the  validity  of  which  ought  to  be   tried   before  Limited. 
another  tribunal,  and  the  consequence  is,  that  I  must 
dismiss  the  petition  with  costs. 


CARR  V.  LEVINGSTON. 

Dec.  14. 

THE  testator,  Mr.  Levingnton^  being  possessed  of  a  After  some 
copyhold  called  «  The  Blue  Coat  Boy  Tavern;'  a*K*rd"by 
which  he  had  let  to  Mr.  Rosehlade  for  a  term  expiring  in  hi*  agent, 
1873,  made  his  will  in  1861.     He  thereby  devised  all  his  letter  to  the 
freehold  and  copyhold  property  in  trust  for  his  wife  for  *««•"*»  *!>« 
life,  with  remainders  over.     And  he  thereby  authorized  he  would  re- 
his  trustees  to  renew  existing  leases  in  consideration  of  Suradded^he 
a  fine,  which  fine  was  to  be  held  on  the  same  trusts  as  would  expect 
the  freehold  and  copyhold  property.    As  to  his  personal  within  a 
estate,  he  bequeathed  it  to  his  wife  absolutely.  P®"^^*,  ^® 

'  ^  •'  landlord  died 

seven  dayt 

The  testator  died  on  the  24th  of  October,  1864.  "^J'*?^,!'*"^ 

'  on  the  follow- 

ing day,  the 

With  respect  to  "  The  Blue  Coat  Boy  Tavern;'  the  lJi*"*^thof 
following  circumstances  had  occurred,  which  gave  rise  to  whoni  were 
the  question  in  this  cause.     The  testator  bad  entered  of  the  death 
into  negotiations  with  Mr.  Rosehlade,  his  tenant,  for  "**'  *"^  ^\ 

tenant  sisned 

the  renewal  of  the  lease,  and  on  the  17th  of  October,  his  acceptance 
1864,  the  testator's  land  agent  (Mr.  Roberts)  wrote  to  ^ntu^'lhli 
Mr.  Roseblade  specifying  the  terms  on  which  the  testator  there  was  no 
would  grant  a  new  lease  upon  payment  of  a  fine  of  tract"*  ^^' 
2,0002.    He  added,  '^  I  expect  that  you  will  send  me  an 

answer 
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1865*  answer  within  one  month  from  the  date,  but  Mr. 
Leving$ton  will  not  be  considered  as  having  entered  into 
any  agreement  until  the  fine  be  actually  paid." 

On  the  25th  of  October,  1864,  Mr.  Roseblade  called 
on  Mr.  Roberts  and  signed  a  formal  agreement  to 
accept  the  lease  upon  the  terms  proposed,  and  be  paid 
him  200/.  on  account  of  the  premium. 

At  this  time  the  testator  was  dead,  but  neither  Mr. 
Roberts  nor  Mr.  Roseblade  was  aware  of  the  fact.  The 
agency  of  Roberts  was  not  disputed. 

Mr.  Roseblade  was  desirous  of  accepting  the  proposed 
lease  and  all  parties  were  willing  that  it  should  be 
granted  to  him  on  the  terms  mentioned  in  Mr.  Roberts* 
letter  of  the  17th  of  October,  1864 ;  but  a  question 
arose,  whether  the  fine  of  2,000/.  would  form  part  of  the 
personal  estate  of  the  testator  or  ought  to  be  held  upon 
the  trusts  declared  by  the  testator's  will  of  the  fines  and 
premiums,  and  so  be  considered  as  real  estate. 

Mr.  John  Pearson  for  the  Plaintiff,  a  trustee. 

Mr.  Stlwyn  and  Mr.  Eddis,  for  the  widow,  argued, 
first,  that  the  tenant  had  tlie  option  of  taking  a  renewed 
lease  on  the  terms  specified  in  the  agent's  letter,  but  to 
be  exercised  within  one  month.  Secondly,  that  upon 
the  exercise  of  the  option,  the  fine  of  2,000/.  formed 
part  of  the  testator's  personal  estate,  and  belonged  to 
the  widow;  Townley  v.  BedweU{a);  Weeding  v.  Weed^ 
ing  (i). 

They  also  referred  to  Price  v.  Hathaway  (c). 

Mr. 

(a)  14  r«.  690.  (c)  6  Modd.  304. 

(b)  1  John,  i^  H.  424. 
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Mr.  Hcbhmae  and  Mr.   WAiiehame,  for  the  other        1865. 
DefeDdaats,  were  uot  heard. 


7%e  Master  of  the  Rolls. 

I  think  there  is  no  concluded  agreement  between  the 
parties.  If  there  had  been,  the  tenant  and  the  repre- 
sentatives of  the  testator  might  both  have  taken  advan*- 
tage  of  it ;  but  this  is  a  mere  treaty.  The  landlord,  by 
his  agent,  says  to  the  tenant,  I  am  willing  to  grant  you 
a  lease  on  certain  terms,  but  before  its  acceptance  the 
landloid  dies. 

The  2,000/.  must  be  held  on  the  same  trusts  as  the 
fines  held  under  the  will. 


GRIFFITHS  V.  BRACEWELL. 
BRACEWELL  v.  GRIFFITHS. 

Dec,  19,  20. 
rpHE  Plaintiffs,  WiUiam  BraoeweU^  William  Metcalfe  By  partnership 

Braeewell,  and  the  Defendant  Price  Griffiths^  Jhree^Mrtncra 
entered  into  partnership  as  ironfounders,  upon  the  might  *<  deter- 
terms  of  articles  dated  in  1863.  partnership  by 

giving  six 

The  28th  article  was  as  follows : —  months'  no- 

«  That  it  shall  be  lawful  for  William  Bracewdl,  of  {JaVca^ef im- 
his  own  free  will  and  without  assigning  any  reason  for  mediately  after 
so   doing,   to  determine  the  copartnership   by   giving  of  the  six 
six  calendar  months'  notice  in  writing  of  his  intention  <^a1^"^<^>^  ^ 

^  months,  the 

SO  assets  were  to 
be  valued,  and 
after  the  yaloation  being  made  and  the  result  communicated,  the  partnership  "  shall,  in 
r^ard  toall  the  said  partners,  cease  and  determine  :*' — Heid^  that  the  partnership  was 
dissolved  at  the  expiration  of  the  six  mouths,  and  dot  from  the  completion  of  the 
tfaloation,  though  it  continued  after  the  six  mouths,  for  the  purpose  of  winding  it  up. 
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1866. 

GftlPFlTHt 

V. 

Bkacbwell. 


80  to  do,  and  leaving  Buch  notice  at  the  respective  usual 
dwelling-houses  of  the  said  William  Metcalfe  Bracewell 
and  Price  Griffiths^  or  at  the  counting-house  of  the 
partnership,  and  then  and  in  that  case  immediately  after 
the  expiration  of  the  said  six  calendar  months,  it  shall 
be  referred  to  William  Clarkson^^  of  &c.,  kc^  **Xo  value 
the  partnership  ai^sets,  plant,  property  and  liabilities, 
and,  for  that  purpose,  all  account-books,  papers  and 
documents  shall  be  produced  and  submitted  to  the 
valuer  so  appointed ;  and  upon  the  valuation  aforesaid 
being  made,  and  the  result  thereof  communicated  to  each 
of  the  partners  or  his  personal  representatives,  the  co^ 
partnership  hereby  intended  to  he  establislted  shall,  in 
regard  to  all  the  said  partners,  absolutely  cease  and 
determine,  without  prejudice,  nevertheless,  to  the  reme* 
dies  of  the  respective  partners  for  any  breach  or  non- 
performance, breaches  or  non-performances,  before  such 
the  determination  of  the  partnership,  of  any  of  the 
covenants  or  agreements  contained  in  these  presents." 


DiflTerences  having  arisen,  the  Plaintiff  William 
Bracewell  gave  his  co-partners  a  written  notice  on  the 
30th  of  Mag,  1864,  that  *Mt  was  his  intention,  at  the 
expiration  of  the  period  of  six  calendar  months  from  the 
day  of  the  date  thereof,  to  determine  the  partnership.*' 

After  this,  Griffiths  in  October,  1864,  filed  his  bill  to 
reform  the  articles,  by  striking  out  the  28th  article, 
and  in  other  matters.  It  prayed  for  a  dissolution,  and 
for  an  injunction  to  restrain  William  Bracewell  from 
acting  on  the  notice  of  the  30tb  of  Mag,  1864.  His 
suit,  however,  failed. 


The  other  suit  was  instituted  by  the  two  Bracewells 
against  Chiffiths  in  July,  1865,  for  a  declaration  that  the 

partnership 
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partnership  had  been  dissolved  by  the  notice  of  May^        1866. 

1864,  and  to  have  the  affairs  wound  up  on  that  footing.       "^"^^^^^ 

Griffiths 

No  valuation  had  as  yet  taken  place.  Bkacbwkix. 

Mr.  Hobhouse  and  Mr.  Waller  for  Griffiths. 

Mr.  Eelwyn  and  Mr.  Speedy  for  Bracewell,  insisted, 
that  upon  the  strict  terms  of  the  28th  article;  the  part- 
nership did  not  '^  absolutely  cease  and  determine'*  until 
''the  valuation  aforesaid"  had  t>een  ''made  and  the 
result  thereof  communicated  to  each  of  the  partners.** 

Mr.  Waller  in  reply. 


The  Master  of  the  Rolls. 

In  this  casCi  on  looking  over  the  articles,  my  opinion  Dfc.  20. 
is  against  Mr.  Griffiths,  and  on  two  grounds.  I  think 
that  the  28th  clause  of  the  partnership  articles  does  not 
mean  that  there  was  to  be  no  dissolution  until  the 
valuation  had  been  made.  I  assent  to  the  argument, 
that,  in  winding  up  partnerships  there  are  two  periods 
to  be  referred  to,  one  when  it  is  to  be  terminated  by 
notice,  and  another  period  when,  to  use  Lord  EUlons 
expression  in  Crawshay  v.  Maule{a),  if  one  partner  has 
a  right  to  consider  the  partnership  at  an  end,  it  may 
continue  for  the  purpose  of  winding  up  the  affairs  :  that 
IS,  the  partnership  is  going  on  for  the  limited  purpose 
of  winding  it  up. 

The  notice  here  was  to  determine  the  partnership  at 
the  end  of  six  months ;  but  it  was  still  necessary  that 
something  more  should  take  place.    The  business  must 

necessarily 

(a)  1  Swan,  507. 
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necessarily  go  on  in  order  to  detern^ine  the  rights  oF  the 
several  partners,  and  to  realize  the  partnership  property* 
There  was  a  quasi  and  qualified  partnership  which  con- 
tinued for  that  purpose,  and  it  went  on  until  the  assets 
had  been  realized  and  the  shares  of  the  partners  had 
been  ascertained.  The  28th  clause  means  simply 
this: — It  assumes  that  the  partnership  determined  at 
the  end  of  the  six  months,  but  that  it  still  went  on  for 
the  piirpose  of  ascertaining  the  rights  of  the  partners, 
and  that  when  those  rights  had  been  ascertained,  the 
partnership  absolutely  ceased  and  determined. 


I  think,  therefore,  that  Mr.  William  Bracewdl  is 
entitled  to  ail  the  advantage  to  be  derived  from  the 
notice  which  he  gave. 

Secondly,  I  am  of  opinion,  that  Griffiths^  by  his  acts, 
has  prevented  the  valuation  being  made,  and  that  he 
cannot  be  allowed  to  take  advantage  of  his  own  wrong. 


I  must  therefore  declare  the  partnership  dissolved  as 
from  the  30th  of  November ^  1864,  and  direct  that  the 
valuation  be  made  by  Mr.  Clarkson,  if  he  will  undertake 
it,  and  that  the  usual  partnership  accounts  be  taken. 


CASES  IN  CHANCERY.  47 

1865. 


GRESHAM  V.  PRICE. 

Not.  0. 

THIS  case  was  argued  by  Executors  who 

had  neglected 
to  produce 

Mr.  Hothouse  and  Mr.  C  Browne  on  the  one  side,  their  accounts 

1  «  deprived  of 

»""  °y  their  costs  of 

suit  up  to  the 

Mr.  Selwyn  and  Mr.  Pearson  on  the  other.  hearing. 


Tlie  Master  of  the  Rolls. 

Upon  reading  the  evidence  in  this  case,  I  think  that 
the  Defendant  James-  Gilbert  Price  the  younger  has 
compelled  the  PlainlifTs  to  file  this  bill,  by  not  pro- 
ducing his  accounts,  which  he  was  bound  to  have 
ready.  It  is  true  that  he  nowhere  absolutely  reFuses, 
but  he  postpones,  delays  and  avoids,  and  nowhere  pro- 
mises to  do  it.  Accordingly,  the  Plaintiffs  having 
waited  in  vain  from  the  14th  of  December  to  the  7th  of 
Juliff  that  is  nearly  seven  months,  filed  the  bill.  I  think 
they  were  justified  in  so  doing,  and  that  the  Defendants 
were  not  justified  hi  not  sending  accounts.  The  other 
Defendants  are  innocent,  but  they  cannot  be  allowed  to 
receive  their  costs  of  a  suit  which  has  been  wantonly 
occasioned.  They  have  not  compelled  James  Gilbert 
Price  the  younger  to  make  out  the  accounts  as  they 
ought  to  have  done,  ami  as  they  allowed  him  to  manage 
the  whole  business  they  must  take  the  consequences. 
I  consider  the  conduct  of  James  Gilbert  Price  the 
younger  as  equivalent  to  a  refusal  to  account,  although 
an  exact  denial  is  never  mentioned,  and  so  considering 
it,  he  cannot  receive  costs.  It  is  clear  that  the  distinc- 
tion is  verbal  between  a  constant  avoiding  to  produce 

accounts 


Grbshau 
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1866.  accounts  without  denial  and  an  open  denial  at  once. 
The  latter  is  more  manly  and  straightForward  and  pro- 
duces in  the  end  less  costs,  as  it  avoids  all  the  pre- 

Price.       liminary  correspondence  between  solicitors. 

My  disposition  is  to  deal  leniently  and  lightly  with 
trustees^  and  I  am  not  disposed  to  make  them  pay  costs, 
as  that  is  a  strong  measure,  and  besides  I  think  that 
the  costs  of  this  suit  has  been  unnecessarily  increased 
by  some  amendments. 

The  proper  course  is  to  direct  the  ordinary  accounts 
to  be  taken,  but  the  Defendants  are  to  have  no  costs  of 
this  suit  up  to  and  including  the  hearing. 


1 

1 

COX  V 

.  BOCKE'rr. 

July  4)  5. 

A  case  of  for- 
feiture is 

r  1  ^HE  testatrix  died  in 

1858. 

itrictwimi 

jurit^  and  the 

By 

her 

will, 

Bhe  gav< 

}  one-fourth  o 

iTmustp^ik^e^  newspaper,  called  "The  Builder,"  to  trustees  for  the 
it  at  the  hear-   Plaintiff  John  A.  D.  CoXf  for  life,  with  remainders 

qmrywiMsin  ^^^h  Subject  to    the   following  contingency  or  con- 
ordinary  cases,  dition  : — 
be  directed  in 

foffehure  *  '^*^*^ ^^  ^^  ^ho\}\A  "be  outlawed  or  declared  bankrupt. 

The  Plain-   or  become  an  insolvent  debtor  within  the  meaning  of 

wassubject"to  ^"^y  ^'^^  of  parliament  for  the  relief  of  insolvent  debtors, 

a  condition  of  or  should  assign,  charge  or  incumber,  or  attempt  or 
forfeiture  by        /r    *  ^  •  i.  •  i_        i.«      i_ 

anticipating,  anect  to  assign,  charge  or  mcumber,  bis  share  or  pro- 
He  gave  a  portion  of  profits  or  any  part  thereof,  or  should  do  or 
power  of  attor-  *  *^  •'  * 

ney  to  receive  SufTer 

the  income 

and  a  charge  to  secure  a  debt.    Tliere  being  an  arrear  of  income  at  the  time,  and 

it  not  being  shewn  that  the  debt  exceeded  the  arrears  i—He^,  that  there  was  no 

forfeiture. 
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suffer  anything  whereby  the  same,  or  any  part  tbereoFy  1865. 
might,  if  belonging  absolutely  to  him,  become  vested 
in  or  payable  to  some  other  person  or  persons,  then  and 
thenceforth  the  share  or  proportion  of  profits  to  which, 
but  for  this  provision,  he  would  be  entitled,  should 
during  the  remainder  of  his  life  or  other  interest  therein, 
from  time  to  time,  sink  into  and  be  added  to  and  form 
part  of  his  general  personal  estate/' 

The  trustees  and  some  of  the  Defendants  alleged  that 
the  Plaintiff  had  forfeited  his  interest,  first,  by  executing 
to  a  creditor  a  power  of  attorney  to  receive  the  income ; 
and  secondly,  by  executing  a  charge  to  a  Mr.  Keene  on 
the  20th  of  November,  1860,  but  which  had  been  paid 
off  in  1861. 

There  were  some  arrears  of  income  due  to  the  Plain- 
tiff at  the  time  he  executed  these  two  documents,  the 
amount  of  which  was  doubtful,  and  it  was  not  proved, 
by  the  Defendants,  that  the  debts  exceeded  the  arrears 
of  income  due  at  the  time. 

The  trustees  had  discontinued  to  pay  the  income  to 
the  Plaintiff,  on  the  ground  of  the  alleged  forfeiture, 
and  this  suit  was  instituted,  in  May,  1863,  to  obtain 
an  account  and  for  payment  of  the  arrears. 

Some  of  the  Defendants  still  insisted  on  the  for- 
feiture. 

Mr.  Selwyn,  Mr.  Osborne  and  Mr.  Locock  Webb  for 
the  Plaintiff  Cox. 

Mr.  Baggallay  and  Mr.  Faber  for  the  trustees,  and 
VOL.  XXXV — I.  E  Mr. 
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1865.  Mr.  Hobhouse  and  Mr.  C  F.  Bockett^  for  other  De- 

fendantSy  contended  that  there  bad  been  a  forfeiture. 

Mr.  BeavaUf  for  another  Defendant,  took*  no  part  in 
this  question. 

Acton  V.  Woodgate  (a)  ;  Browne  v.  Cavendish  (i) ; 
Wallwyn  v.  Coutts{(c)\  Wilding  v.  Richards  {d),  were 
cited. 


The  MAarsR  of  the  RoLts. 

July  5.  Upon  reading  the  evidence,  I  am  of  opinion  that  the 

case  of  forfeiture  is  not  made  out,  and  I  am  also  of 
opinion  that  a  clause  of  forfeiture  must  be  construed 
strictly. 

There  are  two  matters  by  which  it  is  attempted  to 
shew  that  a  forfeiture  has  occurred.  First,  there  is  a 
power  of  attorney  executed  by  the  Plaintiff  to  receive  his 
income.  This  may  have  been  irrevocable,  because  it  may 
have  been  given  for  value  ;  but  it  is  not  proved  that  the 
amount  due  to  the  Plaintiff  at  the  time,  for  his  share 
of  the  business,  was  less  than  the  debt,  and  I  am  of 
opinion,  that  if  it  can  be  shewn  that  the  money  to  be 
paid  under  the  power  of  attorney  was  less  than  what 
was  then  due  to  the  Plaintiff,  it  was  not  an  anticipation 
of  the  fund  so  as  to  bring  it  within  this  clause  of  forfei- 
ture. But  whether  it  was  or  not  would  depend  on  the 
result  of  an  account. 

With  respect  to  the  other  case,  that  of  Mr.  Keene,  the 

secondary 

(a)  2  Myl.  i^  K,  402.  (c)  3  Aferr.  707. 

{h)  1  Jonu  4r  Lat,  p.  635.  {d)  1  CoU.  655. 
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secondary  evidence  of  the  contract  is  very  vague.  The  1865. 
witness  says  that  it  was  a  charge  of  all  the  Plaintiff's 
interest,  and  that  he  considered  it  a  charge  of  the  future 
income,  and  that  170/.  was  the  amount  to  be  secured 
in  January y  1861.  I  am  disposed  to  think  the  Court 
would  deal  harshly,  if  it  held  that  a  forfeiture  was  occa- 
sioned by  a  charge  made  under  a  bona  fide  belief  that 
the  amount  due  for  arrears  to  the  Plaintiff  exceeded 
the  charge,  I  think  the  burthen  of  proof  lies  on 
those  who  insist  on  a  forfeiture,  and  that  it  is  not  a 
case  m  which  the  Court  will  direct  an  inquiry,  because 
no  matter  is  so  serious  as  a  forfeiture,  and  a  person  who 
claims  under  it  is  put  to  strict  proof,  and  cannot  call  on 
the  Court  to  assist  him  in  making  out  bis  case. 

Except  the  question  of  forfeiture,  there  is  nothing 
in  the  case,  and  in  fact  the  keeping  the  Plaintiff  out  of 
his  income  was  the  very  mode  of  making  him  incur  a 
forfeiture. 

I  must  declare  that  there  has  been  no  forfeiture. 


b2 
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1865. 


WALKER   V.  THE  WARE,  &c.,  RAILWAY 

COMPANY. 


8  of  TN  1861,  this  railway  company,  under  their  compulsory 
^y  powers,  took  some  land  belonging  to  the  PlaintifTy 


Dre.4. 

The  owners 
land  taken 
pub'ic  com- 
panies under     and  under  the  8  Vict.  c.  IS,  s.  85,  they  deposited  the 

the  r  compul-     ^^^   ^f  y^Q^    j^^  ^j^j^   q^^^^  ^y^^^        ^^^  ^^     ^^^^  ^^j^^^ 
fory  powers  >         o  r 

have  the  ordi-   lion),  and  they  gave  the  bond  required  by  that  statute. 

nary  vendor's 
lien  for  un- 
paid purchase-      The  company  required  further  lands  belonging  to  the 

monev,  and        -m   -     'n*         i   •  i     i         •      ■•  *• 

they  are  en-      Plaintiti,  and  it  was  agreed  that,  m  lieu  of  a  payment 

foroe  that  ri  ht  '"*^  ^^^""^  ^^^  ®"™  ^^  ^^^*  ®'^^"'^  ^  deposited  in  a 
by  a  sale  of      private  bank  in  names  agreed  on,  which  was  done. 

the  land. 

This  lien 
extends  n(it  The  company  took  possession  and  constructed  their 

value  of  the      railway  over  the  lands  taken.    In  1863,  the  compensation 
land,  but  also    ^gg^  jjy  agreement,  referred  to  arbitration,  and  by  the 

to  the  amount  . 

of  compensa-  award,  made  in  Aprils  1864,  725Z.  was  awarded  for  the 
ma^M^^"  '*"^®  ifi\ien,  and  1,100/.  as  compensation  "for  the 
This  right  of  damages  already  sustained  and  thereafter  to  be  sus- 
affected  by  the  Gained  by  reason  of  the  severing  of  the  lands  sold,"  and 
deposit  under    from   the    other    lands  '*  being    hereafter    injuriously 

the  85th  sec-  ®  J  J 

tionofthe  affected. 

Lands  Clauses 
Consolidation 

Act,  and  by         The  title  had  been  approved  of,  and  the  conveyance 

agreement  ^     ^^^  *^'®^  ^^^  approved  of  and  had  been  "  duly  signed 
before  the         and  executed''  by  the  Plaintiff,  "with  a  view  to  its 

amount  pay-       ...  i         •      •     i  <  «  i.  i    •         , 

able  has  been    delivery,  but  it  had   not  yet   been   delivered  by  the 
*'^The  ritis     P**'"^'"^'  *"*•  ^»«  ^^"'  '"  ^^^  Plaintiff's  "  possession. 

of  the  public,  The 

and  of  deben- 
ture creditors  and  others  claiming  under  the  company  are  subordmate  to  the  vendor's 
lien  for  unpaid  purchase-money. 
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The  company  having  made  default  in  completing  the 
purchase,  the  Plaintiff  brought  an  action  at  law,  and 
in  December,  1864,  recovered  judgment  for  2,289/.  and 
45/.  costs. 

The  Plaintiff  issued  an  elegit,  but  was  unable  to 
obtain  payment  of  his  debt,  and  he,  in  January,  1865, 
instituted  this  suit,  praying  the  payment  of  the  judg- 
ment debt  and  costs,  the  payment  of  the  deposits,  a 
declaration  that  he,  as  unpaid  vendor,  had  a  lien  on  the 
lands  for  the  purchase-money,  and  for  an  injunction 
to  restrain  the  company  retaining  possession  until  pay- 
ment, and  for  a  receiver  of  the  profits  of  the  railway. 

It  appeared  from  the  answer  and  the  evidence  that 
this  company  had,  in  June,  1863,  under  the  powers  of 
an  act  of  parliament,  entered  into  an  agreement  with  the 
Great  Ea$tem  Railway  Company  for  working  the  line 
for  ten  years.  That  company  had  been  made  Defendants 
by  amendment.  It  also  appeared  that  this  company  had 
borrowed  on  mortgage  or  debentures  the  sum  of  29,400/. 

After  the  institution  of  the  suit,  the  Plaintiff  received 
the  money  deposited  (1,400/.)  in  part  payment  of  his 
debt. 

Mr.  Selwyn  and  Mr.  Druce  for  the  Plaintiff.  The 
vendor  of  these  lands  is  entitled  to  the  ordinary  lien  for 
his  unpaid  purchase-money,  payment  of  which  may  be 
enforced  by  a  sale  or  mortgage.  The  fact  of  the  pur- 
chaser being  a  public  company  can  make  no  difference 
in  a  vendor's  rights. 

Mr.  F.  H.  Colt  for  the  persons  in  whose  name  the 
money  had  been  deposited. 

Mr.  James  Kaye  for  the  two  Defendant  companies. 
This  is  not  the  ordinary  case  of  a  vendor*s   lien  for 

unpaid 


1865. 
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Ware,  Arc. 
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1865. 
Walkir 

V. 

The 

Ware,  frc. 

Railway 

Company. 


unpaid  purcbase^money.  The  company  took  the  land  for 
public  purposes  under  their  parliamentary  powers,  and 
the  bond  and  deposit,  given  under  the  Lauds  Clauses 
Consolidation  Act,  1845  (8  Vict.  c.  18,  s.  85),  were  in- 
tended as  a  substitute  for  the  lien,  and  formed  the 
vendor's  parliamentary  security.  The  existence  of  such 
a  lien  as  that  claimed  would  be  inconsistent  with  the 
nature  of  the  transaction  and  the  objects  of  the  legisla- 
ture. 2ndly.  If  any  such  lien  ever  existed,  it  has  been 
waived  by  taking  a  security,  Nairn  v.  Prawse  (a),  and 
has  been  discharged  by  the  deposit  and  the  payment 
made  by  the  company,  under  an  agreement  between  the 
vendor  and  the  purchaser,  and  its  subsequent  receipt  by 
the  vendor.  Srdly.  The  deposit  of  1,400/.,  received  by  the 
Plaintiff,  must  be  considered  as  appropriated  to  and 
taken  in  payment,  in  the  first  instance,  of  the  purchase- 
money  for  the  land,  and  not  for  the  damages  by  reason 
of  the  severance.  The  land  is  therefore  paid  for,  and 
there  remains  only  damages  for  severance  and  injury  to 
the  estate;  this  is  a  separate  and  distinct  matter,  and  is 
so  treated  by  the  arbitrator,  who  values  them  separately, 
and  for  which  there  can  be  no  lien  on  the  land ;  Webb  v. 
The  Direct  London  and  Portsmouth  Railway  Cont^ 
pany{b);  Doherty  v.  The  Waterford,  ^c,  Railway 
Company  (c). 


But  in  cases  of  this  description,  involving  the  stop- 
ping of  a  public  highway,  the  Court  will  have  regard  to 
the  rights  and  interest  of  the  public,  Wood  v.  The 
Charing  Cross  Railway  Company  (cf),  and  to  the  rights 
of  the  other  unpaid  vendors,  and  of  the  debenture 
holders,  who  are  not  represented  in  this  suit. 

The  Plaintiff  is  entitled  to  no  relief  under  his  judg- 
ment, 


(a)  6  Vat.  752. 

(b)  0  Hare,  139. 


(c)  13  Ir.  Eq.  Rep,  538. 

(d)  33  Beav.  290. 


Waiabr 


Compart. 
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ment,  the  suit  was  instituted  before  the  expiration  of  a        1865. 

year  (1  &  2  Vict.  c.  110,  s.  13).    Again,  the  Plaintiff 

must  exhaust  his   legal  and   special  remedies  before 

he  can   come   for  relief  into  equity :    Adams  v.   The    „,  The 

^     -^ '  Wabb,  &c. 

Blackwall  Railway  Company  {a)  \  and  under  his  judg-      Railway 

ment  he  has  no  right  to  a  sale  or  foreclosure ;  Furness 

v«  The  Caterham  Railway  Company  (b). 

The  legal  estate  has  passed  to  the  Defendants  under 
the  conveyance  **  duly  signed  and  executed  by  the 
Plaintiff;"  and  the  Great  Eastern  Company  are  pur* 
chasers  for  valuable  consideration  without  notice  of  the 
Plaintiff's  righU. 

The  Mastkr  of  the  Rolls. 

I  do  not  assent  to  the  view  which  has  been  presented 
to  me  very  forcibly  on  behalf  of  the  Defendants.  1 
think  the  Plaintiff  is  entitled,  in  a  great  measure,  to  the 
decree  which  he  asks. 

In  the  first  place,  I  am  of  opinion  that  a  distinction 
cannot  properly  be  made  between  the  price  of  land  and 
the  compensation  for  the  injury  done  by  the  severance. 
If  you  take  an  acre  of  a  man's  land  and  give  him  200/., 
treating  100/.  as  the  price  of  the  land  and  the  other 
100/.  as  damage  done  to  the  estate  by  reason  of  the  rail- 
way going  through  it,  they  are  not  to  be  separated,  but 
are  to  be  treated  as  the  price  of  the  land,  and  are  not 
distinguishable.  I  think  that  is  so,  even  where  the 
amount  is  ascertained  by  arbitration,  and  the  arbitrator 
awards  specially  the  precise  sums  and  items  which  make 
up  the  full  sum  which  is  so  paid.  I  assent  to  this  : 
that  where  compensation  for  damage  alone  is  awarded, 

that 

(a)  2  Mae.  4  G.  131.  (h)  26  Beav.  614,  and  27  Beav.  358. 
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that  Ib  quite  distinct  from  the  price  of  the  land.  If  it  is 
compensation  alone,  and  no  land  is  taken,  it  can  be 
no  lien  on  the  land,  because  there  is  no  land  upon  which 
it  can  attach,  and  therefore  payment  of  the  amount  can 
only  be  enforced,  in  the  ordinary  way,  by  action  at  law 
and  judgment.  I  agree  also  that  if  two  agreements  are 
made,  one  in  January  to  sell  a  piece  of  land,  and  after- 
wards  a  separate  agreement  is  made  as  to  the  amount 
of  compensation  to  be  awarded  for  damage,  which  was 
not  previously  understood  or  appreciated,  they  must  be 
treated  as  two  separate  and  distinct  agreements.  But 
where  the  price  to  be  paid  for  the  land  is  made  up  of 
various  ingredients,  I  am  of  opinion  that  the  whole  can 
only  be  treated  as  the  price  of  the  land,  and  that  the 
vendor  is  entitled  to  the  ordinary  lien  for  the  whole,  as 
purchase-money  not  paid.  If  it  were  otherwise,  it  would 
be  exceedingly  difficult  to  ascertain  the  price,  and  it 
would  lead  to  inextricable  difficulties  in  ascertaining 
the  various  considerations  which  entered  into  the  mind 
of  the  vendor  or  were  discussed  between  them,  and  the 
various  items  which  made  up  the  price  to  be  actually 
paid  for  the  land.  The  price  of  the  land  may  depend, 
not  merely  upon  its  productiveness,  but  also  upon  the 
use  of  it  to  the  person  who  parts  with  it.  You  cannot 
separate  that,  and  the  whole  sum  paid  must  be  treated 
as  the  price  of  the  land.  I  am  of  opinion,  therefore,  that 
I  cannot  make  a  distinction  between  the  portion  awarded 
for  compensation  and  the  portion  awarded  as  the  price 
of  the  land. 


In  addition  to  this,  I  am  of  opinion  that  the  acts  of 
parliament  have  not  deprived  the  vendor  of  his  lien, 
and  that  according  to  the  true  construction  of  the  act, 
it  was  never  meant  to  give  the  railway  company  power 
to  take  possession  of  land  upon  an  affidavit  of  a  sur- 
veyor that  he  had  valued  it,  and  upon  the  amount 
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being  paid  into  a  bank,  to  deprive  the  purchaser  of  his 
right  to  have  the  value  of  the  land  ascertained  after- 
wards, and  to  have  the  ordinary  lien  of  a  vendor,  in  case 
the  amount  of  purchase-money  afterwards  ascertained 
should  not  be  paid.  The  amount  of  the  lien  here,  is 
made  up  of  two  ingredients,  one  is  the  actual  value  of 
the  land  itself,  and  the  other  the  damage  from  the  sever- 
ance and  inconvenience  done  to  the  estate ;  those  two 
must  be  treated  as  combined  and  not  as  separated. 
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That  being  so,  the  next  question  is,  whether  the 
purchaser  has  deprived  himself  of  his  lien  by  taking 
security.  The  sums  deposited  in  Court  and  in  the  pri- 
vate bank  were  not  the  agreed  value  of  the  lands,  or 
what  the  vendor  was  willing  to  take  for  them.  It  is 
quite  clear  that  the  deposit  could  not  be  security  for  the 
purchase-money,  for  it  had  not  been  ascertained,  and 
was  not  ascertained  until  the  award  had  been  made. 
The  deposit  of  these  sums  beforehand,  in  order  that  so 
much  of  the  purchase-money,  at  all  events,  should  be 
secured  to  the  purchaser  when  the  amount  of  the  pur- 
chase-money had  been  ascertained,  cannot  be  considered 
analogous  to  or  identical  with  the  case  of  a  purchase  of 
property  for  a  certain  amount,  where  the  vendor  consents 
to  take  a  security  for  that  ascertained  amount  on  other 
land  or  property,  in  which  case  he  substitutes  the  lien 
or  security  taken  for  the  lien  which  he  has  upon  the 
land  sold.  I  hold  that  the  lien  of  a  vendor  for  unpaid 
purchase-money  is  a  right  inherent  in  equity,  which 
can  only  be  taken  away  either  by  act  of  parliament  or 
by  express  agreement.  I  also  hold  that  it  has  not  been 
taken  away  in  this  case  either  by  the  act  of  parliament 
or  by  any  agreement,  because,  in  point  of  fact,  the  amount 
was  not  ascertained. 


The  next  question  I  have  to  consider  is,  what  are  the 
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rights  of  the  public.  These  rights  do  doubt  are  to  be 
carefully  consideredi  ia  all  these  cases,  where  the  Court 
proposes,  at  the  instance  of  somebody,  to  interfere  with 
them*  But  the  rights  of  the  public  with  regard  to  pro- 
perty taken  by  a  railway  company  can  only  be  subject 
to  the  payment  of  the  purchase-money.  A  railway 
company  cannot  take  property  from  individuals  without 
paying  for  it,  and  then  say,  that  because  it  is  for  the 
benefit  of  the  public  that  we  should  use  this  property, 
the  vendor  is  therefore  to  be  deprived  of  his  land.  In 
my  opinion  there  is  no  authority  to  be  found  for  any 
such  doctrine,  which  is  totally  inconsistent  with  any 
notion  of  equity.  The  public  can  have  no  right  to 
enable  one  person  to  deprive  another  of  his  property 
without  paying  for  it. 

With  respect  to  the  Great  Eastern  Railway  Company^ 
it  appears  to  me  that  they  were  necessary  parties,  but 
there  is  nothing,  in  this  case,  to  shew  me  that  they 
have  got  the  legal  estate,  or  that  they  will  get  it,  until 
the  deed  is  actually  delivered  to  the  company.  It  is 
the  ordinary  and  almost  the  invariable  practice  for  the 
vendor  to  execute  the  conveyance  and  give  it  to  his 
solicitor,  who  exchanges  the  deed  for  the  purchase- 
money  when  paid  by  the  purchaser.  But  it  would  be 
a  monstrous  thing  for  the  purchaser  to  be  allowed  to 
say  to  the  seller,  ^*  You  have  executed  the  deed,  and 
therefore .  I  need  not  pay  the  purchase-money ;  and  I 
have  got  the  legal  estate,  and  you  must  enforce  payment 
of  the  purchase-money  as  you  can.'*  On  the  contrary, 
I  am  of  opinion  the  purchaser  has  no  estate  until  he  has 
the  deed.  This  I  take  to  be  the  ordinary  case  which 
occurs  every  day,  where  the  deed  of  conveyance  is  exe- 
cuted as  an  escrow. 

I  am  of  opinion  also  that  the  interests  of  the  de- 
benture holders  must  all  be  subordinate  to  the  interests 
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of  the  vendor,  and  that  the  Great  EasUrn  Railway 
Company  can  only  take  what  the  Ware  Railway  Com." 
pony  have  to  give,  and  they  have  nothing  to  give,  except 
this  land  and  property,  subject  to  the  lien  of  the  vendor, 
which  the  vendor  by  this  suit  comes  to  enforce,  and 
which  he  is  entitled  to  do. 


1865. 


I  express  no  opinion  as  to  whether  the  Plaintiff  has 
any  Hen  for  the  costs  of  the  action  at  law ;  but  what  I 
propose  to  do  is  this :  declare  the  Plaintiff's  right  to  a 
lien,  and  refer  it  to  Chambers  to  ascertain  what  is  due 
for  principal,  interest  and  costs  in  respect  of  the  lien ; 
then  I  propose  to  fix  a  day  for  payment  six  months 
after  the  amount  has  been  ascertained,  and,  in  default 
of  payment,  to  direct  the  land  to  be  sold  for  the  purpose 
of  realising  the  amount.  Any  items  in  the  account 
may  be  contested  in  Chambers. 


WICKHAM  V.  THE  MARQUESS  OP  BATH. 


June  24. 
Nov,  4. 


TN  1850,  Thomas  Bunrtj  a  widower  without  issue,  aged  A  man  panted 
•^     eighty-three  years,  resided  at  a  freehold  house  be-  leaBi'oNMii 
longing  to  him  at  Frame  Selwood  in  Somersetshire.     His  ^t  a  pepper^ 
sister  Jane  Bunn,  who  was  also  very  advanced  in  years  twenty  yean, 
(eishty-one),  also  resided  with  him.     His  real  estate  in  determinable 

\,^     ^  ,       ,  ,     ,  «*  tbeir  deaths. 

Somersetshire  consisted  of  the  bouse  and  the  gardens.  Three  months 

ji  ^    afterwards  he 
granted  the 
hereditaments 
to  charitable  uses,  subject  to  the  lease : — Held,  that  this  gift  to  charity  was  an  eracion 
of  the  Statute  of  Mortmain  and  void. 

A  testator  directed  his  executors  to  apply  600/.  in  getting  an  act  of  parliament  to 
continue  an  invalid  disposition  made  by  him  of  real  estate  to  a  charity : — Heldf  that 
this  impoecd  no  duty  or  obligation  on  the  executors. 

A  grant  of  land  to  charitable  uses  was  attested  by  one  witness  only,  but  two  other 
persons  who  executed  the  deed  were  present : — Held^  that  this  was  not  a  suflScient 
compliance  with  the  requirements  of  the  Statute  of  Mortmain. 
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&c.  appertaining  thereto,  in  which  he  resided  ;  oF  another 
freehold  house  in  Cook  Street,  Frome  Selwood,  of  a  farm, 
which  was  subject  to  a  farming  lease,  and  of  some  other 
property,  of  the  annual  value  altogether  of  429/. 

By  a  lease  dated  the  1st  of  May ^  1850,  and  made 
between  ThomcLs  Bunn  of  the  first  part,  and  Jane  Bunn 
of  the  second  part,  it  was  witnessed,  that,  in  considera- 
tion of  natural  love  and  affection  and  for  the  nominal 
consideration  of  10«.,  Thomas  Bunn  demised  to  Jane 
Bunn  the  two  messuages  and  premises  already  described, 
with  certain  other  hereditaments  therein  particularly  de- 
scribed, and  all  the  freehold  messuages,  lands,  tene- 
ments and  hereditaments  of  Thomas  Bunn  in  the  parishes 
of  Frome  Selwood^  Bechington,  Berkley  and  Rodden  in 
the  county  of  Somerset^  with  the  appurtenances,  for  the 
term  of  twenty  years  fiom  the  date  thereof,  if  Thomas 
Bunn  and  Jane  Bunn  or  either  of  them  should  so  long 
live,  at  the  rent  of  a  peppercorn  if  demanded.  Such 
lease  was  executecK  by  Thomas  Bunn  alone,  and  was 
never  delivered  to  Jane  Bunn,  nor  was  any  counterpart 
executed  by  her. 


Afterwards,  by  an  indenture  dated  the  26th  of  July, 
1850,  and  made  between  Thomas  Bunn  of  the  first  part, 
and  the  Marquess  of  Bath  and  twelve  other  trustees 
(including  the  Plaintiffs  Wickham  and  Crutiwell)  of  the 
second  part,  after  reciting  that  Thomas  Bunn  was  de- 
sirous to  improve  the  architecture,  to  widen  the  narrow 
roads  and  streets,  and  to  amend  the  health  and  afford 
further  means  for  the  education  of  the  inhabitants  of 
the  town  of  Frome  Selwood,  in  which  he  had  been  born 
and  where  he  then  resided,  and  to  promote  the  welfare 
of  some  other  persons  and  places  as  far  as  his  limited 
means  permitted,  it  was  witnessed,  that  for  effecting  the 
purposes  aforesaid,  and  such  others  as  were  thereinafter 
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specified,  and  For  the  nominal  consideration  of  lOs.  therein 
mentioned  to  be  paid  to  him  by  the  parties  of  the  second 
part,  TkomcLS  JBunn  granted,  conveyed  and  confirmed 
unto  the  parties  thereto  of  the  second  part,  and  to  their 
heirs  and  assigns,  all  the  above  two  messuages  in  Frame 
Selwoodf  and  all  his  other  property  in  Somerset  (subject 
to  the  farming  lease  and  the  lease  to  his  sister  of  the 
1st  of  May ^  1850),  and  fifty-two-and-a-half  acres  (which 
in  fact  belonged  exclusively  to  his  sister,  and  over  which 
he  had  no  power  whatever),  upon  certain  charitable  trusts, 
such  as  for  supplying  water,  the  erection  of  an  orna- 
mental fountain,  the  improvement  of  roads,  providing 
play-grounds  and  books  for  schools,  the  formation  of 
burial  grounds,  and  other  local  improvements. 
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This  indenture  was  duly  signed,  sealed  and  delivered 
by  Thomas  Bunn  in  the  presence  of  two  credible  wit- 
nesses, and  was  enrolled  in  the  Court  of  Chancery  on 
the  1st  of  Avgust^  1850  (being  within  six  calendar 
months  after  the  execution  thereof),  the  same  having 
been  first  duly  acknowledged  by  Thomas  Bunn. 

After  the  execution  of  this  deed,  Thomas  Bunn  and 
his  sister  continued  to  live  at  the  same  house  and  to 
enjoy  the  property  until  the  death  of  Thomas  Bunn,  on 
the  ]6ih  of  May,  1853. 


Thomas  Bunn  afterwards  made  his  will,  and  referring 
to  the  deed  of  July,  1 850,  and  that  doubts  had  arisen 
as  to  its  validity,  be  declared,  that  if  any  relation  or 
person  should  attempt  to  defeat  it,  then  he  disiuherited 
him ;  and  he  gave  all  his  hereditaments  as  should  not 
be  faithfully  applied  according  to  the  trusts  of  the  deed 
to  her  Majesty  Queen  Victoria  and  Prince  Albert  and 
to  their  heirs  for  ever,  without  any  restriction  or  trust 
whatsoever.    And  he  proceeded  :  and  if,  after  my  death, 

"Her 
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''  Her  gracious  Majesty  and  His  Royal  Highness  the 
Prince  or  the  survivor  of  them  shall  not  choose  to  trouble 
themselves,  herself  or  himself  with  this  affair,  I  give  to 
my  executors  a  sufficient  sum  of  money,  not  exceeding 
600/.,  to  enable  them,  with  proper  advice  and  friendly 
aid,  to  pass  an  act  of  parliament  to  confirm"  the  con- 
veyance of  the  26th  of  July^  1 850,  and  the  trusts  therein 
contained  if  they  require  confirmation.  And  he  gave 
any  of  his  property  that  should  remain  to  his  sister 
Mrs.  Buniif  her  executors,  administrators  and  assigns. 


Jane  JBunn  was  the  heiress-at-law  of  the  testator, 
and  she  and  Uie  Plaintiff  Mrs.  Wiekkam  were  his 
executors. 


Jane  Bunn  afterwards  executed  a  deed,  dated  the 
16th  o{  September,  1853,  which  was  made  between  Jane 
Bunn  of  the  first  part,  Jane  JBunn  and  the  Plaintiffs 
Wickham  and  CruUwell  of  the  second  part,  a  trustee  to 
uses  of  the  third  part^  and  the  Plaintiffs  and  the  sur*- 
viving  trustees  of  the  deed  of  26th  Jufy,  1850,  of  the 
fourth  part.  It  recited  the  deed  of  July,  1850,  and  the 
will  of  the  testator,  and  that  Jane  Bunn  had  been  ad- 
vised that  the  trusts  thereby  declared  were  absolutely 
void,  and  that  the  clauses  contained  in  the  will  of  TTiomas 
Bunn  relating  thereto  were  inoperative,  and  that  she 
was  entitled  absolutely  to  the  hereditaments  contained 
in  the  deed  of  July,  1850,  as  heiress-at-law  of  Thomas 
JBunn,  or  that  she  and  the  Plaintiffs  were  seised  thereof 
in  fee  simple  in  trust  for  herself.  It  further  recited  that 
she  was  desirous  to  give  effect  to  her  brother's  wishes^ 
as  expressed  in  the  deed  of  the  26th  of  July,  1850. 
ITie  indenture  then  witnessed,  that,  in  order  to  give  effect 
to  that  intention  and  for  the  nominal  consideration  of 
\0s.,  she,  Jane  Bunn,  and  the  Plaintiffs  conveyed  to 
James  CoUer,  his  heirs  and  assigns,  all  the  messuages 

and 
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and  hereditaments  comprised  in  the  deed  of  the  26th  of 
July 9  1860,  to  hold  the  same  (subject  and  without  pre- 
judice to  the  indenture  of  lease  of  the  1st  of  May^  1850) 
to  James  Collet  and  his  heirs,  to  the  use  of  the  parties 
thereto  of  the  fourth  part,  their  heirs  and  assigns,  upon 
trust  to  receive  the  rents,  and  apply  them  on  the  trusts 
contained  in  the  deed  of  the  26th  of  Jvly^  1860,  which 
were  repeated* 
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The  last-mentioned  indenture  purported,  on  the  face 
of  it,  to  have  been  signed,  sealed  and  delivered  by  Jane 
JBunn,  and  by  the  Plaintiffs  Wickham  and  CruttweU 
respectively,  in  the  presence  of  one  witness  only ;  but  it 
was,  in  fact,  executed  by  Jane  Bunn,  not  only  in  the 
presence  of  such  witness,  but  also  in  the  presence  of 
the  Plaintiff  Wickham,  before  whom  such  deed  was 
acknowledged  by  Jane  Sunn,  at  the  same  time,  for  the 
purpose  of  enrolment,  and  in  the  presence  of  the  Plain- 
tiff Crutttoell,  and  such  deed  was,  on  the  following  dayy 
namely,  the  17th  day  of  September,  1863,  enrolled  in 
the  Court  of  Chancery. 

Jane  JBunn  died  on  the  10th  of  December,  1862. 


Prince  Albert  died  in  1861,  having  devised  his  real 
estate  to  the  Queen,  who  by  a  grant  under  her  sign 
manual,  dated  the  21st  of  July,  1863,  conveyed  to  the 
Plaintiffs  and  their  heirs  all  the  hereditaments  devised 
to  her  and  Prince  Albert,  to  hold  "  (without  prejudice 
to  the  trusts  and  purposes  declared  and  contained  by 
and  in  the  indenture  of  the  26th  ot  July,  1850,  so  far 
as,  if  at  all,  the  same  trusts  and  purposes  were  valid  and 
subsisting,  and  without  intending  to  ratify,  confirm  or 
set  up  such  indenture,  or  the  trusts  and  purposes  thereof 
or  any  of  them,  so  far  as,  if  at  all,  the  same  were  not 
valid  or  not  subsisting)  unto  Wickham  and  Crutlwell, 

their 
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their  heirs  and  assigns,  for  all  her  estate,  right  and  in* 
terest  in  or  to  the  same,  to  be  held  by  them  upon  and 
subject  to  such  or  the  like  trusts  and  equities  as  the  said 
messuages,  lands  and  hereditaments  would  have  now 
been  subject  to  under  or  by  virtue  of  the  will  of  Thomas 
Bunn,  or  by  operation  of  law  or  otherwise,  if  she  and 
her  said  Consort  had,  immediately  after  the  death  of 
Thomas  JBunn,  disclaimed  the  said  devise  or  gift  to  her 
and  her  said  Consort  in  the  said  will  of  Thomas  Sunn 
contained.'* 


Under  these  circumstances,  various  difficulties  and 
questions  had  arisen  as  to  the  construction  and  effect  of 
these  documents.  The  trustees  of  the  deeds  of  the  26th 
of  July ^  1850,  and  the  16th  of  September^  1853,  alleged, 
that  under  one  or  other  of  such  deeds  the  hereditaments 
had  been  effectually  conveyed  upon  the  trusts  contained 
therein,  and  that  if  the  first  of  such  deeds  was  invalid, 
an  application  ought  to  be  made  for  an  act  of  parliament 
to  obtain  a  confirmation  of  it.  The  other  Defendants 
however  alleged,  that  both  of  such  deeds  were  void 
under  the  provisions  of  the  statute  9  Geo.  2,  c.  36,  and 
that  the  indenture  of  the  16th  of  September^  1853,  had 
not  been  signed,  sealed  and  delivered  in  the  presence 
of  two  credible  witnesses  within  the  meaning  of  such 
statute,  and  also  that,  notwithstanding  the  reference  in 
the  deed  dated  the  16th  of  September^  1853,  to  the  lease- 
of  the  1st  o(  JUat/f  1850,  as  a  then  subsisting  lease,  Jane 
Bunn  was  then  the  absolute  owner,  and  that  she  was 
well  aware  that  she  was  then  the  absolute  owner,  of  the 
hereditaments  comprised  in  that  indenture  for  an  estate 
of  inheritance  in  fee  simple  in  possession.  They  also 
objected  to  any  application  to  parliament. 


The  Plaintiffs  instituted  this  suit  to  have  the  rights  of 
the  parties  ascertained  and  declared. 

The 
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The  Statute  of  Mortmain  (9  Geo.  2,  c.  36)  prohibits 
the  gift  of  landSy  &c.  to  charitable  uses,  unless  such  gifti 
&c., ''  be  made  by  deed  indented,  sealed  and  delivered 
in  the  presence  of  two  or  more  credible  witnesses" 
twelve  months  before  the  death  of  the  donor,  and  in* 
rolled ;  ''  and  unless  the  same  be  made  to  take  effect  in 
possession,  for  the  charitable  use  intended,  immediately 
from  the  making  thereof,  and  be  without  any  power  of 
revocation,  reservation,  trust,  condition,  limitation,  clause 
or  agreement  whatsoever,  for  the  benefit  of  the  donor  or 
grantor,  or  any  person  claiming  under  him." 
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Mr.  Hobhause  and  Mr.  Kendall  for  the  Plaintiffs. 

Mr.  Selwyn  and  Mr.  Phear  for  the  trustees  of  the 
deed.  The  deeds  of  the  1st  o(  May,  1850,  and  the  26th 
of  July,  1850,  were  not  contemporaneous ;  they  were 
separate  transactions,  with  an  interval  of  nearly  three 
months  between  them.  The  demise  of  the  property  to 
the  sister  for  twenty  years  at  a  peppercorn  rent  was  per* 
fectly  valid.  The  second  deed  passed  all  the  interest  of 
the  grantor,  and  it  ''took  effect  in  possession"  and  re- 
served no  benefit  to  the  grantor;  this  is  all  that  the 
statute  requires.  Suppose  the  property  had  been  let  at 
rack-rent,  its  devotion  to  charity  would  have  been  per- 
fectly valid ;  and  equally  so,  if  it  had  happened  to  be  let  at 
half  the  rack  rent  or  less,  or  even  at  a  peppercorn  rent. 
It  is  suflScient  that  the  whole  interest  of  a  grantor 
passes,  even  if  that  interest  be  merely  reversionary. 
The  possession  does  not  affect  the  question ;  Fisher  v. 
Brier  ley  {a) ;  Alexander  v.  Brame  (ft). 


Secondly,  the  deed  of  the  15th  of  September,  1853, 

which 

(a)  10  H.  oft.  Ca$.  159,  and         (b)  S  H.  of  L.  Cai.  594,  aiid 
30  Beav.  265—268.  30  Beav.  153. 
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which  was  executed  by  Jane  BunUf  is  Talid  and  opera- 
tive. All  that  is  required  by  the  Statute  of  Mortmain 
is,  that  the  deed  should  be  *' sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses."  That  has 
been  done ;  and  an  attestation  is  not  required ;  Sugden 
on  Powers  {a);  Sayle  v.  Freelandijb). 


Thirdly,  as  to  the  600/.,  there  is  nothing  unlawful  in 
the  direction  to  apply  to  parliament, 

Mr.  Baggallay  and  Mr.  J.  Pearson  for  the  heir-at- 
law.  The  two  deeds  of  1850  form  one  transaction,  the 
object  of  which  was,  to  give  to  charity  that  which  the 
law  does  not  permit,  namely,  a  mere  reversion  after  the 
death  of  the  settlor.  The  whole  was  a  shift  and  con- 
trivance to  evade  the  Statute  of  Mortmain,  the  intention 
of  the  first  deed  was  to  give  validity  to  the  second,  which 
would  otherwise  have  been  inoperative,  and  by  that 
means  to  retain  possession  of  the  property  for  life  and 
settle  the  reversion  only  on  the  charity.  The  invalidity 
and  the  object  are  stated  on  the  face  of  Mr.  Bunn*s 
will.  The  gift  to  the  charity  did  not,  in  fact,  "take 
effect  in  possession,'*  but  in  reversion,  which  is  the  very 
thing  the  statute  intended  to  prevent 

Secondly,  there  is  no  proper  attestation  to  the  deed 
of  1853;  it  is  attested  by  one  witness  only.  Though 
Wichham  and  Cruttwell  were  present,  still  they  were 
present  as  parties  to  the  deed  and  not  as  independent 
witnesses. 


Thirdly,  the  600Z.  cannot  be  applied  in  the  way  pro- 
posed, for  the  object  of  such  an  application  is  simply  to 

take 
(a)  Page  327  (6/A  edit.)  (6)  2  Vent,  355. 
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take  away  an   estate  from  one  person  and  vest  it  in 
another^  and  that  at  the  expense  of  the  former. 

Mr.   T.  Stevens  for  the  next  of  kin  and  residuary 
legatee. 
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The  Master  of  the  Rolls. 

This  is  a  suit  instituted  by  the  residuary  devisees  and 
legatees  of  the  will  of  Thomas  Bunn  deceased,  two  of 
whom  also  are  the  surviving  executors  of  his  will,  praying 
a  declaration  of  the  rights  of  the  persons  interested  in 
the  property  of  Thomas  Bunn  and  also  of  his  sister  Jane 
Bunn,  since  deceased. 

The  principal  Defendants  are  the  trustees  created  by 
a  deed  executed  by  Thomas  Bunn  in  his  lifetime,  con- 
veying to  them  certain  property  at  Frame  in  Somerset' 
shire.  The  real  question  in  the  cause  is,  the  validity  or 
invalidity  of  this  deed  and  of  a  subsequent  deed  exe- 
cuted by  his  sister  Jane  Bunn  in  confirmation  of  it 
Their  validity  or  invalidity  depends  upon  whether  they 
have  been  made  in  conformity  with  the  provisions  of  the 
Statute  of  Mortmain  ;  if  not,  the  residuary  devisees  and 
legatees  under  Jane  Bunn's  will  are  entitled  to  the  pro- 
perty, and  the  suit  is  instituted  to  try  these  questions. 
The  deed  executed  by  Thomas  Bunn  bears  date  the 
26th  July,  1850;  he  was  the  party  to  it  of  the  first  part, 
and  the  first  nine  Defendants  on  the  record,  the  three 
Plaintiffs,  and  three  other  persons  who  have  disclaimed 
the  trusts  or  have  since  died,  were  the  parties  to  it  of  the 
second  part. — [His  Honor  stated  the  deed ;  see  ante, 
p.  60.] 

This  deed  was  duly  attested  by  two  witnesses,  it  was 

F  2  enrolled 
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enrolled  in  chancery  within  a  monthof  its  execution,  and 
Thomas  Bunn  did  not  die  till  long  after  twelve  months 
had  elapsed  from  the  date  of  its  execution.  The  forms 
therefore  of  attestation,  enrolment  and  survivorship  of 
the  grantor  were  fully  complied  with;  but  the  validity 
of  the  deed  depends  upon  whether,  upon  the  true  con- 
struction of  the  Statute  of  Mortmain,  the  lands  vested 
in  possession  on  the  execution  of  the  deeds ;  and,  if  not, 
whether  it  must  not  be  considered  to  have  been  an 
evasion  of  the  provisions  of  that  act. 


The  lands  and  hereditaments  which  the  deed  purported 
to  convey  comprised  all  the  real  estate  in  which  ThomcLs 
Bunn  had  any  interest  whatever.  It  included  the  house 
in  which  he  lived,  and  also  about  fifty-two-and-a-half 
acres,  which  were  the  exclusive  property  o(  Jane  Bunn 
his  sister,  and  in  which  he  had  no  interest,  nor  had  be 
any  power  over  them. 


The  lease  of  the  7th  October,  1846,  subject  to  which 
the  hereditaments  were  conveyed,  was  a  lease  for  seven 
years  of  135  acres,  of  which  about  eighty-two-and-a- 
half  acres  were  the  sole  property  of  Jane  Bunn,  and  of 
which  about  fifty-two-and-a-half  were  included  in  the 
deed,  and  the  lease  was  made  by  Thomas  Bunn  and  his 
sister  to  John  and  Daniel  Joyce  at  a  rack  rent  of  190/. 
per  annum  on  the  usual  terms  of  a  farming  lease. 

The  lease  of  the  1st  May,  1850,  was  made  by  Thomas 
Bunn;  by  it  he  demised  to  his  sister  Jane  the  two  mes- 
suages, two  other  hereditaments  not  comprised  in  the 
lease  of  7th  October,  1846,  but  included  in  the  deed  of 
26th  July,  1850,  to  hold  to  her  for  twenty  years  at  a 
peppercorn  rent,  determinable  on  the  death  of  the  sur- 
vivor of  himself  and  his  sister.  At  this  time  Jane,  the 
younger  of  the  two,  was  eighty  years  old. 

They 
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They  lived  together  till  the  death  of  Thomas  Bunn, 
which  took  place  in  ilfay,  1863. 

Previous  to  that  event,  he  had  made  his  will,  by  which, 
after  referring  to  this  indenture  of  July  ^  1850,  and  stating 
that  doubts  were  entertained  as  to  its  validity,  he  directs, 
&c. — [His  Honor  stated  the  will ;  see  ante,  p.  61.] 

Before  proceeding  to  consider  the  rest  of  the  case,  it 
will  be  convenient  to  dispose  of  that  portion  of  it  which 
depends  upon  this  will.  Her  Majesty  the  Queen,  in 
whom  the  whole  interest  in  the  devise  I  have  stated  has 
vested,  has,  by  a  grant  under  her  sign  manual  on  the 
21st  t/tf/y,  1863,  granted  all  the  hereditaments  to  the 
Plaintiffs  and  their  heirs,  without  thereby  impeaching 
or  affirming  the  trusts  of  the  indenture  of  the  26th  of 
July  J  1850,  but  simply  for  the  purpose  of  disclaiming 
all  interest  in  the  demise.  The  efTect  of  this  is  exactly  the 
same  as  if  this  devise  had  not  been  made  by  the  testator. 

The  next  direction  in  the  will,  to  obtain  an  act  of 
parliament  to  render  the  trusts  of  the  indenture  oi  July, 
1850,  valid,  is  also  inoperative.  Of  course,  there  is  no 
question  but  that  parliament,  if  it  pleases,  might  pass  an 
act  making  these  trusts  valid,  as  they  might  pass  an 
act  to  take  away  a  field  from  one  man  and  give  it  to 
another;  but  this  direction  contained  in  the  will  imposes 
no  duty  or  obligation  on  the  executors  or  trustees  to 
apply  for  any  such  act,  and  as  no  such  act  has  been 
obtained  or  applied  for,  and  if  it  were,  in  all  probability 
parliament  would  reject  any  bill  introduced  for  this  pur- 
pose, I  must  therefore  proceed  to  consider  the  validity 
of  the  deed  as  it  stands,  unconfirmed  by  any  extra- 
oidinary  interposition  of  the  legislature, 

I  think  that  the  real  question  is,  whether  the 
lease  of  1st  May^  1850,  being  less  than  three  months 

before 
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1865.  before  the  execution  of  the  deed  of  July^  1850,  is 
not  a  colourable  evasion  of  the  statute  of  9  Geo. 
3,  c.  36.  The  forms  prescribed  by  that  statute  have 
Marqubm  been  complied  with,  but  the  question  is,  whether  the 
provisions  of  the  statute,  which  enacts  that  the  gift 
shall  be  void,  unless  it  be  made  to  take  effect  immedi- 
ately, has  been  complied  with  in  this  case.  I  am  of 
opinion  that  it  has  not,  and  that  the  deed,  so  far  as  it 
relates  to  the  lands  and  hereditaments  included  in  the 
lease  of  Ist  May^  1850,  is  void.  I  hold  it  to  be  quite 
clear,  that  a  conveyance  of  lands  to  be  held  in  trust  for 
the  grantor  during  his  life,  and,  upon  his  death,  to  be 
applied  for  the  support  of  a  particular  charity  would  be 
void  under  the  provisions  of  this  act. 

It  would,  I  think,  amount  to  the  same  thing  and  be 
subject  to  the  same  consequences,  if  this  was  done  by 
two  deeds  and  through  the  instrumentality  of  two  sets 
of  trustees.  For  instance,  if  the  grantor,  by  the  first 
deed,  granted  land  to  trustees  in  trust  for  himself  for 
life,  and  subject  thereto  as  he  should  by  deed  or  will 
appoint,  and  by  the  second  deed  he  appointed  the 
reversion  in  fee  irrevocably  to  other  trustees,  to  hold  for 
certain  charitable  uses  :  this,  I  apprehend,  would  be 
bad.  It  is  true  that  where  a  reversion  in  real  estate  is 
vested  in  the  grantor  who  has  no  present  interest  in  the 
property,  the  irrevocable  and  immediate  conveyance  of 
it  to  trustees,  in  trust  for  charitable  purposes,  would 
probably  be  held  to  be  valid ;  but  not,  I  apprehend,  if 
the  reversion  had  been  created  by  the  grantor,  for  the 
purpose  of  allowing  him  to  retain  the  enjoyment  of  the 
property  during  his  life.  In  many  of  these  cases  it 
would  be  a  question  of  fact  to  be  deduced  from  the  evi- 
dence laid  before  the  Court;  but  assuming  it  to  be  esta- 
blished by  the  evidence,  to  the  satisfaction  of  the  Court, 
that  the  grantor  had,  at  any  time,  divided  the  fee  simple 

into 
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into  a  life  estate  and  a  reversion,  or  had  carved  out  of 
the  fee  simple  such  an  interest  as  would  outlast  the  life 
of  the  grantor,  and  that  he  had  done  this  with  a  view 
of  securing  to  himself  the  beneficial  interest  in  the  pro* 
perty  during  his  life,  and  of  disposing  of  it  after  his 
death  for  charitable  purposes, — in  such  a  case  I  am  of 
opinion  that  the  grant  in  favor  of  the  charity  would  be 
an  evasion  of  the  provisions  of  the  Statute  of  Mortmain, 
and,  as  such,  would  be  held  to  be  void  by  this  Court. 
Were  it  not  so,  it  is  obvious  that  the  real  object  of  the 
statute  would  be  easily  evaded,  and  the  words  in  it,  to 
which  I  have  referred,  would  be  wholly  inoperative. 
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If  I  am  right  in  this,  the  question  is,  whether  the 
lease  of  1st  May^  1850,  falls  within  the  principle  I  have 
endeavoured  to  enunciate,  and  I  am  of  opinion  that  it 
does.  Three  months  before  the  grant  to  the  charity, 
the  grantor,  an  old  man  of  the  age  of  eighty-three, 
without  children,  living  with  his  only  near  relation,  a 
sister  of  the  age  of  eighty,  makes  a  lease  of  the  here- 
ditaments in  question  to  his  sister  for  twenty  years  at  a 
peppercorn  rent,  after  which  they  continued  to  live 
together  and  enjoy  the  property  until  his  death.  It 
was  reasonably  certain  that  the  lease  would  exceed  his 
life,  it  was  equally  certain  that  the  sister  would  not 
attempt  to  evict  her  brother  during  his  life,  and  it  is 
highly  probable  that  had  she  attempted  to  do  so,  she 
would  have  failed.  In  truth,  the  concord  between  them 
to  accomplish  the  wishes  of  the  brother  is  established 
by  the  evidence.  Here  there  is  a  lease,  which  provides 
for  the  enjoyment  of  these  messuages  and  hereditaments 
during  the  life  of  the  survivor  of  the  brother  and  sister, 
and  subject  to  their  interest  therein,  it  is  given  to  trus- 
tees for  charitable  purposes.  This,  in  my  opinion,  is 
not  a  case  where,  in  the  meaning  of  the  word3  of  the 
statute,  it  can  be  said  with  truth,  that  the  grant  is  made 
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"  to  take  effect  in  poseession/'  **  immediately"  on  the 
execution  of  the  deed.  That  means,  I  apprehend,  that 
the'  grantor  shall  give  the  whole  interest  he  has  in  the 
thing  granted.  If  the  gift  to  the  charity  was  intended 
to  be  an  annuity  or  rent-charge,  the  grant  must  be  of 
the  whole  interest  in  that  annuity  or  rent-charge.  If 
the  thing  granted  be  land,  then  the  statute  means  that 
the  whole  interest  the  grantor  has  in  the  land  should  be 
conveyed,  not  the  whole  interest  remaining  in  him  at  the 
exact  date  of  the  grant,  after  deducting  his  previous 
grants  to  secure  benefits  to  himself,  but  the  whole 
interest  he  had  at  the  time  when  he  first  conceived  and 
commenced  the  plan  of  benefitting  the  charity.  If  this 
be  correct,  then  immediately  another  question  arises,  as 
to  what  is  included  in  the  words,  the  whole  interest  in 
the  thing  granted.  I  think  that  where  lands  are  con- 
veyed, this  means  the  whole  interest  that  a  landlord 
usually  possesses  in  his  lands,  which  includes  the  rents 
receivable  from  the  tenants.  It  is  clear,  that  if  A» 
agrees  to  sell  to  B.  his  estate  at  W.^  this  does  not  mean 
the  reversion  subject  to  existing  leases,  the  payment  for 
which  in  future  is  to  be  retained  by  the  vendor.  In  the 
absence  of  any  stipulation  on  the  subject,  it  means,  that 
the  purchaser  is  to  be  put  into  possession  of  the  estate 
at  the  date  of  the  completion  of  the  purchase,  and  that 
this  possession  includes  the  receipt  of  the  future  rents. 
In  like  manner,  if  a  man  grants  land  to  a  charity  the 
statute  requires  that  the  grant  shall  *^  take  eflTect  in  pos* 
session*' ''  immediately,"  not  leaving  the  grantor  to  receive 
the  rents  till  the  expiration  of  existing  leases  or  during 
his  life,  but  putting  the  grantee  in  immediate  and  entire 
possession  of  the  thing  granted,  as  far  as  the  grantor  is 
able  to  do  so. 


The  way  in  which  I  regard  this,  will  be  made  more 
plain  by  considering  the  bearing  of  this  part  of  the 

question 
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question  on  the  lease  of  the  7th  of  October,  1846^  to  the        1865. 

two  Joyces  of  the  remainder  of  the  property  included  in  .„    '^ 
the  grant  of  July,  1850.     This  lease  was  clearly  not  v, 

granted  to  them  with  a  view  of  afterwards  making  the  marqukm 

^  ®  OF  Bath. 

grant  to  the  Defendants  of  the  26th  July,  1850.  It 
was  an  ordinary  farming  lease,  granted  to  tenants  in  the 
usual  way,  but  this  was  excepted  from  the  conveyance 
to  the  trustees,  and  the  rent  of  190/.  to  be  paid  by  the 
Joyces  was  to  be  received  and  was  received  by  the 
grantor  as  long  as  he  lived.  To  make  the  grant  valid, 
in  my  opinion,  Thomas  Bunn  ought  to  have  conveyed  to 
the  trustees  all  his  interest  as  lessor  of  the  property  in- 
cluded in  the  lease  of  1846.  If  not,  this  would  only  be 
another  mode  of  evading  the  statute.  A  landlord  makes 
a  long  lease  of  a  farm  at  a  rack  rent  payable  to  himself, 
a  man  advanced  in  years.  He  then  grants  the  property, 
subject  to  the  lease,  to  a  charity.  This  is,  in  fact,  only 
another  mode  of  reserving  to  himself  the  full  annual 
value  of  the  land  during  the  continuance  of  the  lease. 
In  what  way  can  the  case  be  really  said  to  be  varied,  if 
the  grant  be  to  trustees,  in  trust  to  pay  an  annuity  to 
the  grantor  for  his  life,  and,  subject  thereto,  for  charitable 
purposes,  or  if  the  grant  be  to  trustees,  subject  to  a 
lease  of  similar  annual  value,  which  will,  or  probably 
may,  exceed  the  life  of  the  grantor.  It  is  true  that  this 
lease  had  but  three-and-a-quarter  years  to  run,  but  the 
grantor  was  eighty-three  years  of  age,  and  died  in  less 
than  three  years  after  the  execution  of  the  deed.  How 
is  the  Court  to  speculate  or  act  upon  the  probable  dura- 
tion of  life  of  the  grantor,  or  set  this  probability  against 
the  duration  of  a  lease.  The  only  safe  rule  seems  to  n)e 
to  be,  to  hold  that  the  grantor,  in  order  to  comply  with 
the  provisions  of  the  statute,  must  grant  all  the  interest 
he  bond  fide  has  in  the  property  conveyed,  whether  from 
rents  to  be  received  or  for  actual  possession  at  the  time 
of  the  grant,  and  in  addition  to  this,  that  he  shall  not, 

in 
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in  contemplation  of  such  grant  for  charity  purposes, 
have  deprived  himself  previously  of  any  portion  of  this 
interest  in  favour  of  another,  under  any  expressed  or  im- 
plied agreement  that  he  is  to  derive  any  benefit  from 
the  portion  so  previously  conveyed. 

This  grant  of  July,  1850,  is  defective  in  respect  of  the 
former  of  these  propositions,  by  reason  of  it  being  made 
subject  to  the  lease  of  October ^  1846,  and  it  is  defective, 
also,  in  respect  of  the  latter  of  these  propositions,  by 
reason  of  it  being  made  subject  to  the  lease  of  1st  Majff 
1850. 

I  am  of  opinion,  therefore,  that  the  deed  of  26th 
July^  1850,  is  void,  as  being  contrary  to  the  provisions 
of  the  Statute  of  Mortmain,  9  Geo,  2,  c*  36. 

I  have  next  to  consider  what  effect  the  acts  of  the 
sister  Jane  JSunn,  which  have  been  done  since  the 
death  of  the  brother,  have  had  towards  confirming  the 
grant  intended  by  the  brother,  and  effecting  the  des- 
tination of  this  property,  in  the  manner  directed  by  him. 
In  other  words,  whether  the  acts  of  Jane  JBunn,  the 
sister,  since  the  decease  of  her  brother,  have  either  ren- 
dered valid  the  trusts  of  the  deed  of  July ,  1850,  or  have 
created  new  trusts  to  the  same  or  similar  effect 


Jane  JBunn^  besides  being  the  sister  of  Thomas  JBunn, 
was  his  heiress-at-law,  his  sole  next  of  kin  and  the  re- 
siduary devisee  and  legatee  of  all  his  property  which 
could  not  be  applied  for  the  performance  of  the  trusts 
of  the  charity  pointed  out  by  him. 

Four  months  after  her  brother's  death,  Jane  Bunn 
executed  the  indenture  bearing  date  the  16th  September^ 
1853,  [see  ante,  p.  62J.    This  indenture  appears,  on  the 

face 
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Face  of  it,  to  have  been  attested  by  one  witness  only,  but 
two  of  the  Plaintiffs^  who  executed  the  deed  at  the  same 
time  with  Jane  Bunn,  were  present  at  the  time  when 
she  executed  it,  although  they  did  not  sign  any  attesta- 
tion clause.  At  the  same  time,  Jane  Bunn  acknowledged 
the  deed  before  the  same  two  Plaintiffs  for  the  purpose 
of  enrolment,  which  was  accordingly  done  in  Chancery 
on  the  following  day,  the  17th  September,  1853. 


1865. 


WiCKHAM 

V. 

Marquess 
OF  Bath. 


The  first  question  is,  was  this  deed  attested  by  two 
witnesses  as  required  by  the  statute  of  9  Geo,  2,  c.  36  ? 
In  all  other  respects  the  forms  required  by  the  act  were 
complied  with,  the  deed  was  duly  enrolled,  and  Ja7ie 
Bunn  survived  the  twelve  months  required  by  the 
statute. 


I  am  of  opinion  that  this  deed  was  not  properly 
attested  by  two  witnesses  as  required  by  the  statute. 
What  is  meant  by  attesting  a  will  or  deed  ?  It  means, 
as  I  understand  it,  that  one  or  more  persons  are  present 
at  the  time  of  the  execution  of  the  deed  for  that  purpose, 
and  that,  in  evidence  thereof,  they  sign  the  attestation 
clause  stating  such  execution.  The  fact  that  any 
number  of  persons  were  present  when  Jane  Bunn  exe- 
cuted the  deed  would  not  comply  with  the  provisions  of 
the  statute,  if  they  did  not  sign  the  deed  as  witnesses 
attesting  such  execution.  Were  it  otherwise,  all  the 
cases  on  powers,  which  require  the  strict  performance  of 
the  condition  attached  to  the  exercise  of  the  power  would 
have  been  incorrectly  decided.  Nay,  in  truth,  no  at- 
testation at  all  on  the  deed  would  be  necessary,  if  any 
sufficient  number  of  persons  were  present  at  the  time 
and  saw  the  deed  executed,  although  their  presence  was 
without  any  object  relating  to  the  subject  of  the  deed. 
In  this  case,  however,  it  is  supposed  that  a  differenct  is 
to  be  found  in  the  fact  that  the  Plaintiffs  Whalley  and 

Wickham, 


WiCKHAM 
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1866,  Wickham,  who  were  present  when  Jane  Bunn  executed 
the  deedy  also  executed  it  themselves ;  but,  in  my  opinion, 
this  makes  no  difference ;  they  did  not  execute  the  deed 
Marquers  ^^  intuitu^  that  is,  they  did  not  sign  the  deed  for  the 
purpose  of  attesting  the  execution  o(  Jane  Bunn^  but  for 
the  purpose  of  conveying  any  interest  they  had  or  might 
be  supposed  to  have  had  in  the  property.  This  cannot 
be  converted  into  an  attestation  of«7aneJ3«nn'«  execution. 

In  fact,  were  it  otherwise,  the  cases  decided  as  to  the 
execution  of  powers  would  be  all  wrong,  and  the  Statute 
of  Mortmain  might  be  easily  evaded.  Three  tenants  in 
fee  simple  of  an  estate  might  convey  it  to  a  charitable 
institution  without  any  attestation  at  all,  in  the  ordinary 
sense  of  the  word  ;  because,  according  to  the  argument 
of  the  Defendants  (the  trustees)  if  valid,  any  two  of 
the  grantors  might  be  witnesses  of  the  execution  of  the 
deed  by  the  third,  provided  they  all  executed  the  deed 
at  the  same  time  and  in  each  others  presence.  The 
execution  of  this  deed,  therefore,  in  my  opinion,  has 
only  been  attested  by  one  witness.  If  this  opinion  be 
correct,  the  omission  of  the  attestation  by  a  second 
witness  is  a  plain  violation  of  the  provisions  of  the 
statute,  and  this  deed  also  is,  in  my  opinion,  void. 

It  is  further  to  be  observed,  that,  notwithstanding  this 
deed,  Jane  Bunn  enjoyed  the  property  as  long  as  she 
lived,  which  was  until  the  10th  December,  1862,  when 
she  died  at  the  age  of  ninety-three.  She  had  previously 
made  a  will  making  certain  specific  devises,  and  making 
four  persons  her  residuary  legatees,  three  of  whom  and 
the  legal  personal  representatives  of  the  fourth  are  parties 
Defendants  to  this  bill.  But  by  this  will  she  did  not 
dispose  of  the  property  included  in  either  of  the  deeds 
of,the  26th  of  July,  1850,  or  that  of  the  16th  of  Spp- 
tember,  1863.  I  am,  therefore,  of  opinion  that  the  here- 
ditaments 
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ditaments  comprised  in  these  deeds  pass  to  the  heir-at- 
law  of  ./an^  ^unn,  and  as  the  certificate  of  the  Chief 
Clerk  establishes  that  Charles  Kilson  the  Defendant  is 
such  heir-at-law,  he  is  entitled  to  a  declaration  accord- 
ingly in  his  favour. 

The  costs  of  all  parties  must  be  paid  out  of  the  pro- 
perty in  dispute. 


1865. 

WiCKHAM 
V. 

Marquess 
OP  Bath. 


LORD  LILFORD  v.  POWYS  KECK.    (No.  3.) 

npilE  testator.  Lord  Lilford,  devised  all  his  real  estates 
to  the  Plaintiff  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail,  with  remainders  over  (a). 

He  died  in  March,  1861. 

Between  the  date  of  his  will  and  his  death,  viz.,  in 
November,  1860,  the  testator  purchased  lands  intermixed 
with  the  Bank  Hall  estate  (&)  for  the  sum  of  72,600/. 
The  purchase  had  not  been  completed  at  the  death  of 
the  testator. 


Dee.  18. 

Pecuniary 
legatees  are 
entitled,  as 
a^ainai^tlie  de- 
visees (under 
the  doctrine 
of  marshalling 
assets),  to 
stand  in  the 
place  of  an 
un|iaid  vendor 
whose  lien  has 
exhausted  the 
personal  assets. 


The  testator's  personal  estate  not  specifically  be- 
queathed was  insufficient  to  pay  both  his  debts  and  the 
purchase-money  for  the  estate.  The  pecuniary  legatees 
thereupon  insisted  that  they  had  a  right  to  have  the 
testator's  assets  marshalled,  so  as  to  have  the  benefit  of 
the  vendor's  lien  on  the  estate  for  their  unpaid  purchase- 
money,  in  case  such  lien  should  be  discharged  out  of 
the  personal  estate. 

Mr. 


(a)  See  30  Bear.  300. 


(b)  lb.  295. 
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1865.  ^1*-  Bobhouse  for  the  Plaintiff.     Locke  King*s  Act 

^■^N'*^^      (17  &  18  VicL  c.  113)  does  not  apply  to  anything  but 
LiL^oRD      inortgages.    There  is  no  right  to  marshal  in  this  case. 
V.  The  legatees  rely  on  two  points,  first,  that  since  the 

(No.  3.)  '  Wills  Act,  1  VicL  c.  26,  s.  24,  a  residuary  devise  is  not 
specific.  That,  however,  has  not  been  definitively  de- 
termined, the  decisions  on  the  point  being  conflicting; 
Dady  v.  Hariridge  (a)  ;  Rotkeram  v.  Rotheram  (Jb) ; 
JEddek  V.  Johnson  {c);  Pearman  v.  Twiss{d);  JEnnes 
V.  Smith  (e) ;  Mirehouse  v.  Scaife  (f) ;  and  see  Barn" 
well  V.  Ironmonger  {g)  \  Hood  v.  Hoodiji). 

[  The  Master  of  the  Rolls  :  I  think  that  before  I 
decide  that  point  I  must,  out  of  respect  to  Vice-Chan- 
cellor  Stuart,  consider  it  carefully.] 

Secondly,  the  legatees  say  that  they  are  entitled  to 
the  benefit  of  the  vendor's  lien.  But  the  contrary  was 
expressly  decided  by  Sir  John  Leach  in  Wythe  v.  Hen- 
niker  (£).  He  held  that  a  person  having  devised  an 
estate  which  he  had  purchased,  and  the  vendor  having 
after  bis  decease  been  paid  a  part  of  the  purchase- 
money  which  remained  unpaid  at  the  testator's  death, 
out  of  the  deceased's  personal  estate,  the  pecuniary 
legatees  had  no  right  to  stand  in  the  place  of  the  vendor 
in  respect  of  his  lien  upon  the  purchased  estate,  to  the 
extent  of  the  sum  so  received.  There  is  a  distinction 
between  a  vendor's  lien  and  a  mortgage  on  the  estate. 
In  the  case  of  a  mortgage,  the  testator  has  converted  his 
really  into  personalty,  but  in  the  case  of  a  purchase  of 
real  estate  he  has  done  the  opposite.   Birds  v.  Askey  (k) 

is  inapplicable. 

He 

(a)  1  Dm.  4-  Sm.  236.  (/)  2  Myl.  ^  Cr,  695. 

(6)  26  Beav.  465.  (g)  1  Drew,  if  Sm.  242. 

(r)  ]  Gif.  22.  (A)  26  L.  J.,  Chane.  616. 

{d)  2  Giff.  130.  (i)  2  MyL  ^  K  635. 

(f)  2  DeG.^  Sm.  722, 735.  (k)  24  Beav.  618. 
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He  also  referred  to  Jarman  on  Wills  {a)  \   Tombs  v.        1865. 
Rock  (ft).  T"^^ 

Lo&D 

LiLFO&D 

Mr.  Whitbread  in  the  same  interest.  «. 

PowTs  Krck. 
(No  3.) 

Mr.  Selwyn  and  Mr.  Cotton^  foe  the  legatees,  were 
not  called  on. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  there  is  no  distinction  between  a 
mortgagee's  and  a  vendor's  lien.  I  considered  it  in 
Bird  v.  Askey,  and  my  opinion  remains  unchanged. 
Declare  that  the  legatees  are  entitled  to  the  benefit  of 
the  vendor's  lien  to  the  extent  to  which  he  has  ex- 
hausted the  personal  estate. 

(a)   Vol.  2,  ch.  46.  (b)  2  CoU.  490. 


ROBINSON    AND  THE   ALLIANCE    BANK   v. 
THE  CHARTERED  BANK  OF  INDIA,  &c. 

rilHE  bill  stated  to  the  following  effect : — 


Nov.  6,  9. 


In  1864,  Mr.  jRo6in«on  deposited  with  the  Plaintiff  By  the  deed  of 

company  seventy-five  shares  in  the  Defendant  company,  company, 

by  way  of  security  for  money  then  advanced  by  the  ■*>"«•  "i'^^'j 

Plaintiff  to  any  person 
approved  by 
the  court  of  directors ;  but  it  provided  that  no  person  should  be  entitlea  to  become 
a  transferee  unless  and  until  he  should  be  approved  of  by  the  court :— Hfic/,  that  the 
power  of  reiection  must  be  exercised  reasonably,  and  that  a  refusal  to  make  any  transfer 
would  not  be  a  reasonable  exercise  of  it. 

A  general  demurrer  to  a  bill  filed  by  a  shareholder  against  directors,  who  had  a 
discretionary  power  of  objecting  to  a  transferee,  to  compel  them  to  approve  of  a  transfer 
to  some  proper  person,  overruled,  the  bill  alleging,  in  substance,  that  they  had  refused 
to  make  any  transfer  at  all. 


80 


CASES  IN  CHANCERY. 


1865. 

Robinson 

AND  The 

Alliance 

Bank 

The 

Chartered 

Bank  op 

Ikdia,  &c. 


Plaintiff  company.  He  at  the  same  time  executed  a 
deed  of  transfer,  but  not  in  the  form  prescribed  by  the 
deed  of  settlement  of  the  Defendant  company. 

The  deed  of  settlement  of  the  Defendant  company 
provided  the  following  formalities  for  the  transfer  of 
shares : — 

•'  Transfer  of  Shares. 

'' Article  48.  Subject  to  the  provisions  of  these  presents, 
any  shareholder  may  sell  and  transfer  all  or  any  of  his 
shares  to  any  other  person  approved  by  the  Court." 

'' Article  49.  No  person,  not  being  a  lawful  claimant  of 
a  share,  shall  be  entitled  to  become  a  transferee  of  a 
share  unless  and  until  he  be  approved  by  the  Court" 


In  July^  1865,  the  Plaintiff  company  instructed  their 
stock  brokers  (Messrs.  Whitehead)  to  sell  these  shares, 
''and,  in  order  to  facilitate  transfers  to  the  purchasers, 
to  take  a  transfer  from  Mr.  Robinson  to  one  of  them- 
selves, and  they  left  at  the  Defendant*s  office  an  appli- 
cation for  one  of  its  forms  of  transfers  of  the  shares  to 
Mr.  Jeffrey  Whitehead.  The  company  refused  to 
authorize  the  transfer  to  be  prepared. 

The  solicitors  of  the  Plaintiff  company  wrote  the 
following  letter  to  the  secretary  of  the  Defendant  com- 
pany : — 

''We  are  instructed  by  the  Alliance  Bank  {limited) 
to  write  to  you  on  the  subject  of  the  refusal  of  your 
court  of  directors  to  permit  a  transfer  of  seventy-five 
shares  in  your  company,  which  are  at  present  standing 
in  your  books  in  the  name  of  Mr.  G.  P.  Robinson.*' 
It  then  stated  the  deposit  with  the  bank,  and  proceeded  : 
Lately  "  they  applied  at  your  bank  for  a  form  of  transfer 
of  the  shares  referred  to,  and  their  broker  was  informed 

by 
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by  you  that  the  directors  deel'med  to  allow  any  transfer 
of  Mr.  Robinson's  shares.  We  now  beg  to  inquire  the 
reason  of  such  refusal.*' 

On  the  8th  of  September,  1865,  the  solicitors  of  the 
Defendant,  in  answer  (after  stating  the  48th  and  49th 
rules),  proceeded  as  follows : — **  We  have  advised  the 
directors  that  the  last  clause  entitles  them  to  withhold 
approval  of  any  transferee,  and  consequently  to  refuse 
the  transfer  mentioned  in  your  letter,  and  that  they  are 
entitled  so  to  do  without  assigning  any  reason.  The 
directors  have  decided  to  act  on  our  opinion." 

The  bill  then  alleged  as  follows  : — 

**  The  Plaintiffs  submit,  that  the  court  of  directors  of  the 
Defendant  company  is  bound  to  act  on  equitable  prin- 
ciples in  approving  or  disapproving  proposed  transferees 
of  shares,  so  that  no  unnecessary  or  inequitable  obstacles 
may  be  placed  in  the  way  of  the  disposal,  by  shareholders, 
of  their  shares;  and  they  further  submit,  that  any  dis- 
approval by  the  said  court,  under  the  said  article  49, 
ought  to  be  of  a  particular  proposed  transferee,  and  to 
be  accompanied  by  such  reasons  as  may  enable  the  ap- 
plicant to  dispute  the  same,  if  insufficient,  or,  if  sufficient, 
to  propose  another  transferee,  and  that  the  said  court 
cannot,  under  the  said  article,  object  to  a  transfer  of 
any  share  by  the  actual  holder  thereof." 

''The  Plaintiffs  aver  and  submit,  that  no  just  ground 
of  objection  existed  to  the  said  Mr.  Jeffrey  Whitehead 
as  transferee  of  the  said  shares,  and  that  by  the  refusal 
of  the  Defendant  company,  through  its  said  court,  to 
allow  the  said  proposed  transfer  to  the  said  Mr.  Jeffrey 
Whitehead,  or  any  other  transfer  of  the  said  shares,  they 
(that  is,  both  the  Plaintiff  George  Palmer  Robinson  and 
the  Plaintiff  company)  have  been  and  are  wrongfully 

VOL.  xxxT — I.  o  damnified 
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damnified  and  hindered  in  the  enjoyment  of  their  re- 
spective legal  and  equitable  rights  and  interests  to  and 
in  the  said  shares." 

The  bill  prayed  that  the  Defendant  company  might 
be  decreed  to  approve  of  some  proper  person,  to  be 
nominated  by  the  Plaintiff  company,  as  entitled  to 
become  a  transferee  of  the  shares,  and  issue  proper 
forms  and  register  such  transfers,  and  for  an  injunction 
to  restrain  the  refusing  to  allow  any  transfer  to  the 
Plaintiffs,  or  some  proper  nominee  of  the  Plaintiffs. 

To  this  bill  the  Defendant  company  filed  a  general 
demurrer. 


Mr.  Selwyn^  Mr.  Baggallay  and  Mr.  Bowring  in 
support  of  the  demurrer.  By  the  deed  of  settlement, 
which  regulates  the  rights  of  the  parties,  the  directors 
have  an  absolute  discretion  as  to  the  persons  to  be  ad- 
mitted as  shareholders.  The  law  is,  that  a  partnership 
cannot  be  changed  except  with  the  consent  of  all  the 
partners,  and  that  no  new  partner  can  be  forced  on  the 
old  firm.  If  it  were  otherwise,  a  person  might  be  intro- 
duced from  a  rival  concern,  who  would  obtain  access  to 
all  the  secrets  of  the  partnership.  It  depends  on  the 
character,  solvency,  temper,  knowledge  and  interest  of 
a  person,  whether  he  may  or  may  not  be  a  desirable 
person  to  introduce  into  a  company,  and  the  directors 
are  not  bound  to  express  their  reasons  why  they  may 
not  consider  it  advisable,  having  regard  to  the  interests 
of  the  company,  to  admit  a  particular  person  into  the 
concern.  By  contract,  the  shareholders  have  reposed  in 
the  court  of  directors  an  absolute  right,  for  the  interests 
of  the  company,  to  admit  or  reject.  To  oblige  them  to 
give  reasons  would  invite  discussions,  and  deprive  the 
company  of  the  protection  intended  by  the  articles  of 

association. 
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association.  Their  decision  is  final,  and  their  judgment 
is  not  to  be  controlled  by  the  Court,  unless  they  exercise 
it  fraudulently.  The  mere  assertion  by  the  Plaintiffs 
that  there  are  no  just  grounds  for  refusing  to  transfer 
is  insufficient,  in  the  face  of  the  decision  of  the  board 
of  directors  to  the  contrary.  The  refusal  to  admit  a 
number  of  persons  successively  might  be  evidence  of  un- 
fairness; but  here  the  refusal  is  of  a  particular  transfer, 
''  the  transfer  mentioned  in  your  letter,"  that  is,  a  transfer 
to  Mr.  Whitehead,  the  broker  of  a  rival  bank.  That  of 
itself  is  a  sufficient  reason. 
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This  bill  asks  the  Court  to  create  a  new  partnership 
against  the  assent  of  the  body  of  existing  partners  ex- 
pressed by  the  directors. 

The  right  of  transfer  is  limited  by  the  deed  of  asso- 
ciation, it  amounts  to  a  right  to  transfer  with  the  assent 
of  all  the  other  shareholders,  which,  for  convenience,  is 
to  be  given  by  the  board  of  directors. 

It  is  not  a  trust,  but  a  matter  of  internal  management, 
with  which  this  Court  never  interferes,  except  in  cases  of 
fraud ;  Foee  v.  HarboHle  (a) ;  Mozley  v.  Alston  (h)  ; 
Inderwick  v.  8neU{c). 


Mr.  Hobhottse  and  Mr.  Westlake  in  support  of  the 
bill.  The  court  of  directors  have  a  discretion  it  is  true, 
but  it  must  be  reasonably  exercised,  and  when  a  Plain- 
tiff alleges  that  it  is  not  so,  this  Court  must  be  the 
judge  and  determine  the  point  upon  the  evidence  at  the 
hearing.  Here,  according  to  the  allegations  of  the  bill, 
the  Defendants  not  only  refuse  to  transfer  to  Mr.  White^ 

headf 


(a)  2  Hare,  461. 
(6)  1  PhUlipi,  790. 


(c)  2  Mac.  4-  G.  216. 
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headf  but  they  refuse  to  make  any  transfer  at  ally  and 
thus  prevent  the  owners  of  property  from  dealing  with 
it.  The  Plaintiffs'  object  is  only  to  realize  their  securityi 
and^  according  to  the  admitted  facts,  there  is  no  just 
ground  of  objection  to  the  proposed  transferee. 

Mr.  Selwyn  in  reply.  Assume  that  the  judgment  of 
the  directors  must  be  reasonably  exercised,  still  this 
Court  cannot  be  appealed  to,  unless  some  fact  is  dis- 
tinctly stated  on  the  bill  to  shew  that  the  directors  do 
not  intend  to  exercise  their  judgment  reasonably  and 
fairly.  There  is  no  allegation  of  a  refusal  of  every 
transfer,  though  it  is  sought  to  be  made  out,  not  frOm 
an  allegation  in  the  bill,  but  from  the  construction  of 
a  letter.  The  Defendants  object  to  an  agent  of  a  rival 
company,  who  may  attend  their  meetings,  examine  their 
books  if  he  should  think  fit,  and  even  file  a  bill  on  behalf 
of  himself  and  all  the  other  shareholders. 


The  Master  of  the  Rolls. 

Der.d.  This  demurrer  is,  in   fact,  a  contest  between  two 

banks,  viz.,  the  Alliance  Bank  and  the  Bank  of  India, 
London  and  China. 


The  Plaintiff  Robinson  is  owner  of  seventy-five  shares 
in  the  Defendant  bank;  he  has  pledged  them  to  the 
Plaintiff  bank  as  security  for  money  advanced.  The 
Plaintiff  bank  required  this  security  to  be  realized,  and, 
using  the  name  of  Robinson,  sell  the  shares.  The  De- 
fendant bank  in  substance  says,  "  we  will  not  approve 
of  the  nominee  of  the  Plaintiff  bank,  whosoever  he  may 
be."  That  is,  as  I  believe,  the  question  which  is  in- 
tended to  be  raised  in  this  suit;  it  cannot,  however,  be 

properly 
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properly  determined  on  this  demurrer  as  the  allegations 
now  stand. 

The  two  clauses  which  relate  to  this  subject  are  the 
48th  and  49th.  The  48th  is  this:— ''Subject  to  the 
provisions  of  these  presents,  any  shareholder  may  sell 
and  transfer  all  or  any  of  his  shares  to  any  other  person 
approved  by  the  Court." 
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The  next  clause  is,  '^  No  person,  not  being  a  lawful 
claimant  of  any  share,  shall  be  entitled  to  become  a 
transferee  of  a  share  unless  and  until  he  be  approved 
by  the  Court."  I  am  not  at  all  clear  what  is  meant  by 
''a  lawful  claimant"  in  this  clause. 


The  question  is,  whether  the  Defendant  bank  can  be 
compelled  to  approve  of  a  person  as  transferee,  who  is, 
in  all  other  respects,  a  fit  person,  except  that  he  is  a 
nominee  of  a  rival  bank.  I  think  that,  though  this  is, 
as  I  believe,  the  question  to  be  tried,  it  is  not  clearly 
raised  on  this  bill  and  demurrer.  The  letter  of  7th  of 
September,  1866,  from  the  solicitors  of  the  Plaintiff 
company  says  this : — '*  Lately,  however,  they  applied  at 
your  bank  for  a  form  of  transfer  of  the  shares  referred  to, 
and  their  broker  was  informed  by  you,  that  the  directors 
declined  to  allow  any  transfer  of  Mr.  Hobinson's  shares. 
We  now  beg  to  inquire  the  reason  of  such  refusal." 
That  is  an  allegation  that  they  would  not  allow  the 
transfer  of  any  of  the  shares  at  all.  The  answer  to 
that  is,  giving  a  copy  of  the  two  clauses  of  the  deed 
and  settlement,  and  saying,  "  We  have  advised  the 
directors  that  the  last  clause  entitles  them  to  withhold 
the  approval  of  any  transferee,  and,  consequently,  to 
refuse  the  transfer  mentioned  in  your  letter,  and  they 
are  entitled  to  do  so  without  assigning  any  reason. 
The  directors  have  decided  to  act  on  our  opinion." 

I  think 
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I  think  that  is  a  statement  by  the  Defendant  com- 
pany that  they  will  not  allow  any  transfer  at  ally  and  not 
merely  that  they  will  not  allow  a  transfer  to  a  rival 
banking  company. 

The  Plaintiffs  also  aver  that  there  is  no  just  ground 
of  objection  to  the  transferee  Mr.  Whitehead,  and  that 
by  the  refusal  of  the  company,  through  its  court,  to  allow 
the  proposed  transfer  to  Whitehead,  or  any  other  transfer, 
they  are  prevented  from  the  enjoyment  of  their  property. 
I  entertain  no  doubt  that  the  board  of  directors  of  the 
company  must  exercise  the  power  given  them  by  this 
proviso  reasonably,  and  that  to  refuse  to  allow  any 
transfer  to  be  made  to  anybody  would  not  be  a  reason- 
able exercise  of  their  power.  Whether  it  would  be  so 
with  respect  to  the  transferee  of  a  rival  bank,  which 
would  enable  them  to  investigate  its  concerns  or  the 
like,  I  express  no  opinion.  But  thinking  that  the  de- 
murrer was  bond  fide  filed  for  raising  that  question,  I 
propose  to  overrule  it  and  reserve  the  costs  until  the 
bearing. 


If  the  question  I  have  adverted  to  is  really  the  ques- 
tion between  the  parties,  I  shall,  in  point  of  fact,  merely 
reserve  it  until  the  hearing. 


NoTB.-^See  Berminghan  t.  Sheridan,  38  Betv,  660;    FinhHt  ▼. 
Wright,  2  Hare,  120. 
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YOUNG  V.  SMITH. 

TN    1836,    upon    the   marriage    of   Mr.    and    Mrs.  A  marriage 
^     St.  JohUf    certain    property  was  settled   on   the  ^tedan agree- 

USUal  trusts.  ment  that  the 

after  acquired 
property  of  tlie 

The  settlement  recited,  that  it  was  also  agreed,  upon  JI^^jll^^^i^ 
the  treaty  for  the  said  intended  marriage,  that  in  case  the  oovenant 
any  property  or  effects,  either  real  or  personal,  of  the  JSe^^^lrtTthe 
value  of  600/.  at  one  time,  should  at  any  time  thereafter  husband  only : 
during  the  said  intended  coverture  descend  or  devolve  ^  ^fe  ^g, 
to  Helen  St.  John  or  to  Oliver  Si.  John  in  her  right,  not  bound  by 
such  property  and  effects  should  be  settled  upon  the      Where  they 

same  or  the  like  trusts  as  were  therein  expressed  and  »«»«>"»>•- 

^  ^        tent,  the  ope- 

declared  concerning  the  said  trust  funds  and  premises  rative  part  of 
so  agreed  to  be  thereby  settled,  as  aforesaid.  J^^^.  ^ije*^" 

dtals;  but 

The  operative  part  of  the  deed,  after  settling  the  rative  part  is 
specified  property, /iir/Atfr  wilnessed,  that  in  pursuance  anibiguous, 
and  further  performance  of  the  said  agreement,  Oliver  may  be  re- 
fit. John  covenanted,  that  if,  at  any  time  or  times  during  J^p^jn^Jg 
the  said  intended  coverture,  any  real  or  personal  property  ambiguity. 
of  the  value  of  600/.,  at  any  one  time,  should  descend  or 
devolve  to  or  vest  in  Helen  St,  John  or  to  Oliver  St. 
John  in  her  right,  then  and  in  that  case,  and  as  often  as 
the  same  should  happen,  he,  Oliver  St.  John^  his  heirs, 
executors  or  administrators  would  make,  do  and  execute, 
or  cause  and  procure  to  be  done  and  executed,  all  such 
deeds,  assignments,  conveyances  and  assurances  in  the 
law,  whatsoever,  which  would  be  necessary  and  proper 
for  conveying,  assigning,  assuring  and  confirming  the 
said  real  and  personal  estate,  in  such  manner  as  that 

(regard 
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(regard  being  had  (or  the  nature  and  quality  of  the 
premises  respectively)  the  said  real  and  personal  estate 
should  be  vested  in  the  trustees  or  trustee  for  the  time 
being  of  the  settlement,  upon  and  for  the  trusts,  intents 
and  purposes  as  would  best  and  nearest  correspond  with 
the  trusts,  intents  and  purposes  thereinbefore  declared 
and  contained  of  and  concerning  the  trust  monies  and 
premises  thereby  settled. 


Oliver  St.  John  died  on  the  16th  day  o(  November, 
1844. 

In  1862,  upon  the  death  of  her  mother  (the  tenant  for 
life)  Mrs.  St,  John  became  entitled  to  a  share  in  the 
residuary  real  and  personal  estate  of  her  father  (about 
2,447/.  stock),  who  had  died  in  1841. 

The  question  was,  whether  this  sum  was  bound  by 
the  covenant  to  settle  contained  in  the  deed  of  1835. 

Mr.  Selwyn  and  Mr.  Herbert  Smith  fur  Mrs.  St.  John, 
and  Mr.  Jessel  for  an  incumbrancer.  The  fund  in  ques- 
tion is  not  subject  to  the  trusts  of  the  settlement.  It  is 
not  an  executory  instrument,  and  the  covenant  is  that 
of  the  husband  alone,  which  in  no  respect  binds  the 
wife.  If  the  recital  and  the  operative  part  do  not  agree, 
the  latter  must  prevail.  The  contract  is  that  of  the 
husband,  and  was  merely  intended  to  control  his  marital 
interest. 

The  case  is  governed  by  the  authorities :  Peachey  on 
Settlements  (a\ ;  Ramsden  v.  Smith  (b)\  Reid  v.  Ken- 
rick  (c) ;  Grey  v.  Stuart  (rf). 

Mr. 


(a)  Page  52Z, 

(b)  2  Drew.  298. 


(f)  1  Jur.  (N.S.)  897. 
(d)  2  Gif.  398. 
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Mr.  BaggaUay  and  Mr.  Archibald  Smith  for  the 
trustees  of  the  settlement  The  first  question  is, 
whether  this  property,  which  remained  reversionary  until 
1862,  comes  within  the  terms,  **  descend  or  devolve  to  or 
vest  in  "  the  Petitioner  during  the  coverture. 
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[The  Master  of  the  Rolls:  I  am  disposed  to  think 
it  does.] 

Then  comes  the  second  question,  whether,  taking  the 
recital  and  operative  part  together,  they  amount  to 
a  contract  between  the  parties  that  this  property  should 
be  settled,  for  if  so,  the  Petitioner  is  bound  to  settle  it. 
The  law  is,  that  whenever  there  is  an  apparent  agree- 
ment between  the  parties  that  an  act  shall  be  done, 
though  there  be  no  express  words  of  covenant,  yet,  if 
the  parties  set  their  seals  thereto,  it  will  amount  to  a 
covenant;  Hollis  v.  CaTr{a), — In  that  case,  the  deed 
contained  a  recital  of  an  intention  to  levy  a  fine ;  there 
was  no  covenant  to  levy  it,  but  only  that  the  fine  should 
be  for  the  security  of  a  portion.  It  was  held,  that  this 
constituted  a  covenant  to  levy  the  fine.  Here  the 
agreement  recited  is  positive,  that  '^  such  property  and 
effects  shall  be  settled.'* 

This  case  is  like  Butcher  v.  Butcher  (&),  where  it  was 
agreed  between  all  parties,  but  the  covenant  was  that  of 
the  husband  alone,  yet  it  was  held  binding  on  the  wife. 
Hammond  v.  Hammond  (c)  is  distinguishable,  for  there 
the  husband's  covenant  was  limited  to  acts  **  so  far  as 
he  was  concerned,"  and,  therefore,  did  not  extend  to  the 
wife.    The  wife,  who  has  executed  the  settlement,  is 

bound 


(o)   Freeman  (C.  C.)  3,  and 
3  Swana.  638. 


(6)  14  Bfiiix.  222. 
(c)  19  Beov.  29. 
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bound  by  it  and  estopped  from  setting  up  anything 
contrary  to  the  agreement  expressed  in  the  deed. 

The  covenant  on  the  part  of  the  husband  only  is 
taken  from  the  old  forms  used  previous  to  Purdew  v. 
Jackson  {a),  when  it  was  supposed  that  a  husband  had 
the  power  of  disposing  of  the  reversionary  interest  of  his 
wife. 


jThe  Mastsr  of  the  Rolls. 

I  am  of  opinion,  that  the  Petitioner  is  entitled  to  an 
order  for  the  transfer  to  her  of  this  fund. 

It  is  important  to  keep  the  separate  parts  of  a  deed 
clear  and  distinct :  the  recitals  and  operative  parts  ought 
to  be  carefully  distinguished  :  where  they  are  at  variance, 
the  operative  part  is  that  which  is  officious,  and  the 
recital  is  ineffectual  and  produces  no  effect.  A  recital 
may  explain  an  ambiguity  in  the  operative  part,  but  it 
cannot  have  the  effect  of  introducing  a  covenant  into  it. 
A  very  dangerous  result  would  follow  if  I  held  otherwise, 
for  I  should,  by  means  of  this  recital,  introduce  into  the 
body  of  this  deed  a  covenant  on  the  part  of  the  lady 
to  settle  her  after-acquired  property. 

The  recitals  in  deeds  are  occasionally  very  loosely 
framed,  but  I  adhere  to  what  I  said  in  Hammond  v. 
Hammond  {jb)f  to  the  effect  that  where  the  operative  part 
of  a  deed  is  at  variance  with  the  recital,  the  proper 
mode  of  dealing  with  the  case  is,  to  act  on  the  operative 
part,  unless  and  until  the  deed  has  been  reformed.  The 
recital  may  still  be  used  as  evidence  in  a  suit  for  re- 
forming the  settlement. 

The 


(a)  1  Run.  1. 


{h)  19  Beav.  29. 
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The  effect  of  this  deed  is  simply  this: — The  recital 
states  that  it  is  agreed,  that  the  wife's  future  property 
shall  be  settled,  and  the  husband  alone  covenants  to 
settle  it.  I  do  not  know  on  what  principle  I  can  control 
the  operative  part  of  a  deed  by  the  recital,  and  extend  it 
if  I  cannot  restrict  it.  Here,  in  order  to  bind  the  Peti- 
tioner, I  must  strike  out  the  covenant  of  the  husband, 
and  introduce  one  of  the  husband  and  wife. 


I  am  of  opinion,  that  this  would  be  unwarranted  by 
any  authority. 

In  Butcher  v.  Butcher  (a),  the  agreement  between  the 
parties  was  contained  in  the  operative  part  of  the  deed, 
and  I  was  of  opinion,  that  it  was  part  of  the  operative 
part  of  the  deed,  and  constituted  a  covenant  by  all 
parties.  Here  I  find  nothing  in  the  operative  part  but 
the  husband's  covenant  that  he  will  settle.  The  useful 
office  of  a  recital  is  to  explain  any  ambiguity  in  the 
operative  part,  as  in  the  case  of  Moore  v.  Magrath  (b) 
in  regard  to  the  parcels.  But  it  would  be  a  very  dif- 
ferent thing  to  introduce  a  covenant  by  another  person. 

The  case  of  HoUis  v.  Carr  (c)  is  very  distinct.  There 
was  a  recital  of  an  intention  to  levy  a  fine,  and  the  cove- 
nants declared  the  uses  of  the  fine  to  be  to  secure  a  sum 
of  money  on  the  property.  The  deed  would  have  been 
inoperative  without  the  fine,  and  when  you  agree  to  do 
an  act,  it  implies  a  covenant  to  do  all  which  is  neceseary 
to  perfect  it. 

I  am  of  opinion,  the  Petitioner  is  entitled  to  an  order 
for  the  transfer  to  her  of  the  fund. 


(a)  14  Bmv.  222. 
(h)  Cowpett  9. 


(c)  2  Frtem,  (C.  C.)  3,  and 
3  Swan.  G38. 
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Dec.  9. 

Husband  and 
wife  mort- 


In  re  INSOLE. 


1\/rR.  INSOLE  died  in   1831,  baviDg  bequeathed 
gMed'tiie"  one-sixth  of  his  personal  estate  to  Thomas  Insole 

wife's  rever-      for  life,  with  remainder  to  his  children. 


iionary  inte- 
rest in  a  fund. 
Afterwards,  i^  1350    ^liza  (one  of  the  six  children  of  Thomag 

and  before  the  '  .  ^ 

reversion  fell  Insole)  married  Alfred  Puckle,  and  in  1864,  Mr.  and 
sion  ^"e  wife  ^™'  ^^^^^^  executed  a  mortgage  to  the  Consolidated 
obtained  a  de-  Investment  and  Assurance  Company  for  125/.  and  in- 
daTseparetion.  ^c^est,  and  they  afterwards  executed  a  second  mortgage 

Upon  the  re-     to  Mr.  Barker. 
version  after- 
wards falling 

bLudVuftJ!"*"  In  1863,  Mrs.  Puckle  obtained  a  decree  for  judicial 
time:— &^,    Separation  from  her  husband. 

that  the  mort- 
gage did  not 

afiectit,  and  In  1865,  Thomas  Insole,  the  tenant  for  life,  died, 
belonged  ab-     ^^^   ^^^   trustees    paid  Mrs.   PuchU^s    share    (427/.) 


t 


solutely  to  the  into  Court, 
wife. 


This  was  a  petition  by  Mrs.  Puckle  and  of  the 
persons  to  whom,  in  1864,  she  had  mortgaged  her  in- 
terest, praying  payment  to  them  of  the  fund  according 
to  their  interests. 

Mr.  Bagshawe  in  support  of  the  petition.  The  Peti- 
tioners are  entitled  to  the  fund  discharged  of  the  mort- 
gages executed  prior  to  the  judicial  separation  and  of 
all  claim  of  Mr.  Puckle  The  mortgages  which  were 
executed  by  Mr.  and  Mrs.  Puckle  affected  only  the 
husband's  interest,  and  in  no  respect  bound  Mrs. 
Puckle,  and  the  interest  of  the  husband  determined  by 
the  decree  of  judicial  separation.     By  the  20  &  21  Vict. 

c.  85, 


CASES  IN  CHANCERY.  93 

c  86,  8.  25  (1857),  Mrs.  Puckk,  From  the  date  of  the  1866. 
sentence  and  while  it  continues,  is  to  be  considered  as  a 
feme  sole  with  respect  to  property  which  she  may 
acquire  or  which  may  come  to  or  devolve  upon  her. 
And  by  the  21  &  22  Vici.  c.  108,  property  of  or  to 
which  the  wife  was  possessed  or  entitled  for  an  estate  in 
remainder  or  reversion,  at  the  date  of  the  decree  of 
judicial  separation,  is  included  in  the  protection  given 
by  that  decree. 

Mr.  Schomberg  and  Mr.  Speed  for  the  company  and 
for  Mr.  Barker.  The  statutes  of  1857  and  1858  cannot 
alter  the  antecedent  rights  under  the  mortgage  of 
1854.  The  mortgage  by  the  husband  and  wife,  no 
doubt,  gave  only  a  defeasible  title,  that  is,  the  mort- 
gagee took  subject  to  the  chance  of  the  husband  sur* 
viving  the  period  of  the  reversion  falling  into  possession. 
Subject  to  that  condition  and  to  the  right  to  a  settle- 
ment, the  husband  and  his  mortgagees  took  an  absolute 
interest  in  the  fund.  Mrs.  Puchle  is  entitled  to  a  settle- 
ment of  the  fund,  as  in  Re  WhittinghanCs  Trusty  but 
that  will  give  her  a  life  interest  only.  The  first  act 
merely  applies  to  property  which  might  devolve  on  the 
wife  after  the  decree,  and  the  second,  though  extending 
to  reversions,  means  subject  to  the  existing  charges  and 
mortgages  prior  to  the  act  The  mortgages  of  the  wife 
alone  cannot  prevail  against  the  prior  ones  of  herself 
and  husband. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  that  the  Petitioners  are  entitled  to 
the  order  which  they  ask.  In  fact,  the  only  eflPect  of  a 
mortgage  of  the  reversionary  interest  of  a  married  woman 
by  the  husband,  though  the  wife  joins  in  it,  is,  to 
mortgage  the  interest  of  the  husband  alone,  and  nothing 

more. 
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runs  the  risk  that,  at  or  before  the  time  of  payment 
arrives,  the  husband  will  hare  been  able  to  acquire  the 
ciiarged  property.  The  clause  of  the  20  &  21  VicLcAOS, 
disposes  of  the  right  of  the  husband ;  for  the  moment 
the  judicial  separation  takes  place,  the  right  of  tlie 
husband  is  gone  as  if  he  were  dead.  The  first  act 
applies  to  **  property  of  every  descriptiony  which  she  may 
acquire,  or  which  may  come  to  or  devolve  upon  her.'* 
The  second  act  includes  reversions  to  which  the  wife 
was  entitled  at  the  date  of  the  decree,  and  this  was  a 
reversion  which  came  to  her  after  the  separation.  The 
husband  mortgages  a  legacy  which  was  payable  to  her 
after  the  death  of  her  father ;  but  if  the  husband  had 
died  previously  to  that  period,  the  mortgage  would 
have  been  worth  nothing. 

The  first  act  says,  that  **  property  of  every  description*' 
may  be  disposed  of  by  her,  in  all  respects,  as  a  feme 
sole;  she  may  sell,  mortgage  or  squander  it;  then  why 
am  I  to  cut  down  the  words  and  say  she  can  only 
dispose  of  a  life  interest  in  it.  The  clause  goes  on  to 
say,  that  on  her  decease  it  shall  ''  go  as  if  her  husband 
had  been  then  dead."  Therefore,  as  soon  as  the  judicial 
separation  takes  place,  she  may  deal  with  her  property 
in  all  respects  as  Bfeme  sole;  she  may  assign  or  leave  it 
to  whomsoever  she  pleases,  and  if  she  dies  intestate,  her 
husband  is  excluded,  subject  to  what  may  happen  in 
case  she  should  return  to  live  with  her  husband. 

The  Respondents  are  not  entitled  to  costs  out  of  the 
fund. 
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1866. 


MONTEFIORE  v.  BEHRENS. 

Dfc.7. 
f\^  the  marriage  of  Mr.  and  Mrs.  Behrens  in  1843,  A  married 

^     a  sum  of  10,000/.  Consols,  which  belonged  to  ^are^enmied 
Mrs.  Sehrens,  was  settled  on  her  for  life,  and  after  her  to  a  legacy. 
death   to   pay   the  dividends   to   Mr.  Behrens  **  until  lettled  it  on 
Sampson  Lucas  Behrens  should,  at  any  time,  assign,  {|^'^?mj 
transfer  or  in  any  manner  part  with  the  same  dividends  reseiring  to' 
and  annual  produce,  or  any  part  or  parts  thereof,  or  ^JJJ^  /| 
should  execute  any  assignment  or  other  assurance,  con*  minable  on  his 
tract,  act,  matter  or  thing  whatsoever,  by  means  whereof  ftc,>^^^i 
the  same  should  be  aliened  or  incumbered,  either  at  law  ^^t  the  limi- 

tation  was 

or  in  equity,  or  until  Sampson  Lucas  Behrens  should  yeM. 
assign,  transfer,  or  in  any  manner  part  with  the  same,      ^^^VS 
or  any  part  or  parts  thereof,  or  should  execute  any  A.  B.  until 
assignment  or  other  assurance,  contract,  act,  matter  or  ^  ^^  ^^^^^ 
thing  whatsoever,  by  means  whereof  the  same  should  be  byanvactor 

1.         1  •  11       •al  ^1  >  'x  default  of  il.  0. 

aliened  or  mcumbered,  either  at  law  or  m  equity,  or  or  by  any  other 

until  (if  it  should  so  happen)  Sampson  Lucas  Behrens  y^y**  it  »hould 

become  vested 

should  be  declared  a  bankrupt,  or  take  the  benefit  of  in  or  the  pro- 
any  act  or  acts  of  parliament  for  the  relief  of  insolvent  PfJf*^  ®*'«ny 

^  "^  other  person, 

debtors,  or  the  said  dividends  and  annual  produce  or  A  creditor  of 

the   beneficial   interest,   intended   for  Sampson  Lucas  ajudirment" 
Behrens  under  the  trust  thereinafter  contained  of  and  against  him 
in  the  said  moiety  of  10,600/.  £3  per  Cent  Consolidated  under  the^' 
Annuities,  or  any  part  thereof,  respectively,  should  other-  '  *  ^  ^•^• 
wise,  by  the  act  or  default  of  Sampson  Lucas  Behrens,  or  on  the  fond/ 
by  operation  of  law  without  his  act  or  default,  or  by  any  j^^^'j^ 

other  ways  or  means,  become  vested  in  or  the  property  rest  had 

r  ^%  L  J  r         thereby  deter* 

of  any  other  person  or  persons  whomsoever ;  and  from  mined. 

and  after  the  determination  of  the  trust  declared  for  the 

benefit  of  Sampson  Luccu  Behrens ^  on  certain  trusts  for 

the  children  of  the  marriage. 

In 


\ 

1 
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1866.  In  1846,  Mrs.  Behrens  became  entitled  to  a  legacy  of 

500Z.I  which  was  transferred  by  the  executors  to  the 
trustees  of  the  settlement,  to  be  held  ou  the  same  trusts 
Bburbnb.  ag  those  expressed  in  the  settlement  of  1843,  and  a 
memorandum  to  that  effect  was  endorsed  on  the  settle- 
ment. 

Mrs.  Behrens  died  in  1854. 

In  March,  1858,  Mr.  Hughes  obtained  a  charging 
order  on  the  500/.  for  54/.  6s. ;  and  in  April,  1858, 
Messrs.  Camps  and  Partridge  obtained  a  charging 
order  on  the  500/.  for  3/.  155.  lid.  debt,  and  9/.  8s. 
costs. 

In  Atarchf  1864,  Mr.  Behrens  was  duly  declared  an 
outlaw  in  the  county  of  Middlesex. 

This  suit  was  instituted  by  the  trustees  for  the  per- 
formance of  the  trusts,  and  a  question  arose  as  to  the 
forfeiture  by  Mr.  Behrens  of  his  interest  in  the  settled 
property. 

Mr.  Jessel  for  the  Plaintiffs. 

to 

Mr.  JRenshaw  for  the  children. 

Mr.  Freeman  for  the  Defendant  Hughes.  The  500/. 
belonged  to  the  husband  in  right  of  his  wife,  and  the 
wife,  who  was  then  suflSciently  provided  for  by  the 
prior  settlement  of  the  10,000/.,  had  no  equity  to  any 
further  settlement.  Practically,  therefore,  the  500/. 
belonged  to  Mr.  Behrens  himself,  and  the  law  does  not 
allow  a  man  to  settle  his  own  property  in  such  a  way 
as  to  go  over  on  his  bankruptcy,  or  in  any  other 
way  so  as  to  defeat  the  legal  rights  of  his  creditors. 

The 
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The  clause  of  forfeiture  is  therefore  void  ;  Higinbotham        1865. 
V.  Holme  (a).  v^n-^/ 

MONTBVIOBB 

The  charging  order  created  no  forfeiture ;  it  was  no  Bbbmvi. 
act  of  the  debtor.  The  charge,  under  the  1  &  2  Vict. 
c.  1 10,  s.  14,  was  not  one  created  by  the  debtor  himselff 
and  it  only  gave  to  the  creditor  the  same  remedies  as  if 
the  debtor  had  charged  the  600/.  There  was  no  for- 
feiture, at  ail  events,  until  the  outlawry. 

Mr.   Pemberlon,  for   Camps  and   Partridge,    cited 
Whitfield  V.  Prickett  (6). 

7%e  Master  of  the  Rolls. 

I  am  against  you  on  both  points.  This  was  the  wife's 
property,  and  I  think  that  she  was  enUtled  to  have  it 
settled  if  she  and  her  husband  thought  fit  that  it  should 
be,  and  that  he  could  give  up  his  marital  claims  without 
waiting  to  be  compelled  to  do  so.  It  is  the  same  thing 
as  if  the  settlement  had  been  made  by  the  Court,  or  as 
if  the  trustees  had  resisted  payment  of  the  I.egacy  until 
a  settlement  of  it  had  been  made.  According  to  the 
authorities,  the  wife  herself  might  have  filed  a  bill  for 
that  purpose,  and  this  is  certain :  —that  if  a  suit  had 
been  instituted,  and  the  husband,  and  wife  had  agreed 
on  these  as  the  terms  of  a  settlement,  the  Court  would 
have  settled  the  legacy  at  once,  and  then  all  the  trusts 
of  this  settlement  would  have  been  valid  and  binding. 

The  words  are  these :  the  income  is  to  be  paid  to  him 
until  by  his  act  or  default  or  by  operation  of  law  it 
becomes  the  property  of  another  person.  He  has  done 
that  by  which  (except  for  the  proviso)  it  would  become 
the  property  of  the  creditor. 

It 

(a)  19  Ves.  88.  (6)  13  .Sim.  259. 
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1866. 

MONTSriORB 
V. 


It  is  impoasible  to  ^ay  that  a  cliarging  order  is  not  a 
charge.  If  I  were  to  decide  otherwise,  I  must  then 
hold  that  a  charge  is  not  a  charge.  It  is  true  that  a 
judgment  creates  a  charge  on  lands,  but  not  on  stock, 
and  that  you  must  obtain  a  charging  order  upon  the 
judgment  for  that  purpose  ;  but  that  has  been  obtained, 
and  it  has  become  a  charge  on  the  property  charged. 


The  result  is,  that  the  Fund  must  be  handed  over  to 
the  children. 


DE  HOGHTON  t;.  MONEY. 

A  LL  the  parties  to  the  present  suit  were  officers  in  a 
"^^  volunteer  rifle  regiment,  whose  head  quarters 
were  at  Hoxton. 

The  Defendant,  Mr.  Cotton^  kept  a  tavern  at  Hoxton, 
adjoining  to  which  there  was  a  piece  of  leasehold  land 


Nov  22, 
Dec,  6. 

The  principle 
of  tins  Court, 
established  by 
a  great  num- 
ber of  cases, 
is,  that  it  will 
not  interfere 
between  volun- 
teers (in  the 

tS*terro)^but  ^^^^  *^*  ^  drilling-ground  for  the  regiment.     In  1861, 

will  leave  them  Mr.  Cotton,  thinking  it  would  be  beneficial  to  him  in 

to  their  .  ... 

remedy  at  law,  increasing  and  improving  his  business,  by  establishing 

whatever  that    ^j^g  ^jflg  corps  in  that  place,  purchased  this  piece  of  land. 
Court  will        which  was  held  at  a  peppercorn  rent,  for  500/. 

neither,  at  the  c 

instance  of  the  ^^^^ 

donor  who 

repents  his  gif^,  cause  the  deed  of  gift  to  be  delivered  up,  nor  will  it,  at  the  instance  of 
the  donee,  interfe^  to  complete  an  imperfect  deed  of  gift. 

A  purchaser  for  value  of  real  estate  cannot  come  into  the  Court  of  Chancery  to 
have  a  prior  voUmtaiy  deed,  void  under  the  27th  Eiiz,  c.  5,  delivered  up  to  be 
cancelled.  The  Court,  in  such  a  case,  leaves  both  parties  to  their  legal  rights  and 
remedies. 

A*  B.  entered  into  a  voluntary  agreement  as  to  a  leasehold  with  C.  D,,  and  he  after- 
wards contracted  to  sell  it  to  Jt,  ¥,  for  valuable  consideration : — Heldy  that  a  suit  by 
E.  F.  against  A,  B.  and  C.  X).,  to  have  the  rights  of  the  parties  declared  and  the 
voluntary  agreement  cancelled,  could  not  be  maintained. 
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Some  negotiations  afterwards  took  place  between 
Mr.  Cotton  and  Mr.  Money  (the  lieutenant-colonel  of 
the  regiment)  as  to  this  land.  On  the  16th  of  Febmunfi 
1862,  Mr.  Money  wrote  to  the  Plain tiiF  (the  colonel  of 
the  regiment)  pressing  him  to  buy  the  land,  and  to  let 
it  at  as  small  a  rental  as  he  could  to  the  corps  [see  post^ 
p.  103]. 

To  this  the  Plaintiff  replied,  that  he  was  prepared  to 
purchase  for  5S0L  and  sublet  it  to  the  regiment  for  sei'en 
jears  for  50/.  a  year  [see  post,  p.  104]. 

On  the  3rd  of  March,  1862,  the  Plaintiff  sent 
Mr.  Money  a  cheque  for  the  purchase-money ;  it  was, 
however,  never  paid  over,  but  was  returned  to  the  Plain- 
tiff some  time  afterwards.  The  purchase  from  Cotton 
was  not  completed,  and  some  misunderstanding  respect- 
ing the  matter  having  taken  place  between  Cotton  and 
Mr.  Money,  Cotton,  on  the  11th  of  March,  1862,  wrote 
to  Money  stating  he  was  willing  to  give  the  regiment 
"  the  full  and  entire  use"  of  the  piece  of  ground  for  the 
remainder  of  the  lease,  if  the  regiment  should  so  long 
exist,  and  that  he  would  give  200Z.  for  building.  The 
regiment  was  to  level  the  ground  and  pay  1/.  per  annum 
**  as  an  acknowledgment  that  the  ownership  of  the  lease 
still  remained  with  him." 

Mr.  Money,  on  receiving  this  letter,  signed  it  and  had 
it  stamped  as  a  lease,  and  paid  the  1/.  rent.  Disagree- 
ments subsequently  took  place  in  consequence  of  Mr. 
Money  having  claimed  the  land. 

On  the  24-th  of  May,  1864,  Cotton  tLgreed  in  writing 
to  sell  the  land  to  the  Plaintiff  for  550/.  without  any 
reservation  whatever  (except  as  to  a  disputed  right 
claimed  by  Mr.  Money  in  respect  of  the  letter  addressed 
to  him  by  Mr.  Cotton  dated  the  1 1th  of  March,  1862). 

fi  2  On 
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1866.  On  the   10th  of  June,  1864,   Money  purported   to 

"""^^^^^•^      assign  the  leasehold  to  the  Defendant  Hook  (a  captain 

9^  in  the  regiment)  and  to  himself  in  trust  for  the  corps. 

Mom  XT. 

This  suit  was  instituted  on  the  20th  of  July,  1864, 
by  De  Hoghton  against  Money^  and  against  Cation  and 
Hook,  insisting  that  the  letter  of  the  11th  of  March, 
1862,  had  been  obtained  from  Cotton  by ''  surprise,  con- 
cealment and  improper  influence/'  and  was  void. 

The  bill  prayed  a  declaration  of  the  rights  of  the 
parties;  that  the  letter  of  the  11th  of  March,  1862, 
might  be  cancelled  ;  that  the  conveyance  to  Hook  might 
be  declared  void ;  for  the  specific  performance  of  the 
agreement  of  the  24th  of  May,  1864,  and  that  Cotton 
might  execute  a  conveyance,  and  that  Money  and  Hook 
might  join  in  it. 

Mr.  Baggallay,  Mr.  Jessel  and  Mr.  W.  D.  Bruce,  for 
the  Plaintiff,  cited  Cooke  v.  Lamotte  (a). 

Mr.  Southgate  and  Mr.  Stock,  for  Cotton,  did  not 
oppose,  and  referred  to  the  8^9  Vtct.  c.  106. 

Mr.  Selwyn,  Mr.  C  T.  Simpson  and  Mr.  T.  Salter, 
for  Money  and  Hook,  referred  to  26  ^27  Vict,  c.  65, 
$.  25 ;  Tasker  v.  Small  (6). 

Mr.  Jes$el  in  reply.     Wright  v.  Vernon  (c). 


•*i* 


The 


(a)  15  Bern.  240.  (c)  7  H.  of  £,.  Cat,  35. 

(6)  3  Myl.  i  Cr,  63,       • 
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1865. 


The  Master  of  the  Rolls. 


Db  Hoohtom 


This  is  a  suit  for  the  specific  performance  of  a  con-  «- 

tract  entered  into  between  the  Plaintiff  and  Defendant 


Mr.  Cotton  on  the  24th  May^  1864,  for  the  assignment 
of  a  piece  of  land  held  by  him  on  leasehold  tenure,  and 
.  also  for  the  delivering  up  and  cancellation  of  a  letter  of 
the  11th  of  March,  1862,  written  by  the  Defendant 
Mr.  Cotton  and  sent  to  the  Defendant  Mr.  Money. 

The  specific  performance  is  a  matter  of  course,  no  one 
resists  it.  The  question  is,  what  is  to  be  done  with  the 
letter?  The  prayer  of  the  bill,  for  this  purpose,  is  novel 
in  form,  but  one  which  the  pleader  evidently  was  com- 
pelled to  adopt  from  the  circumstances  of  the  case.  It 
is  as  follows: — 

That  the  rights  of  the  parties  may  be  declared,  and 
that  it  may  be  declared  that  the  letter  of  the  1 1th  of 
March,  1862,  conveyed  no  estate  or  interest  to  Money, 
and  was  intended  to  operate  as  a  revocable  licence; 
that  the  indenture  of  the  10th  of  June,  1864,  may  be 
declared  void  and  cancelled;  that  the  agreement  of 
the  24th  of  May,  1864,  may  be  specifically  performed, 
and  that  Money  and  Hook  may  join  in  the  assignment, 
and  for  an  injunction  against  Money  and  Hook  to 
prevent  them  interfering  with  the  ground. 

The  facts  of  the  case  are  as  follows: — The  Plaintiff 
was  the  colonel  of  the  6l/i  Tower  Hamlets  Rifle  Volun^ 
teers,  the  Defendant  Mr.  Money  is  the  lieutenant- 
colonel  of  that  corps,  and  therefore  commands  it,  and 
in  whom  all  of  the  property  of  the  corps  vests.  The 
other  Defendant,  Mr.  Cotton,  is  also  an  oflScer  in  that 
corps,  and  was,  at  the  time  when  the  transaction 
occurred,  the  owner  of  the  Royal  Standard  Tavern, 
where  he  seems  to  have  carried  on  a  thriving  business 

as 
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as  a  victualler,  in  the  immediate  neighbourhood  of  the 
place  where  the  6th  Tower  Hamlets  Rifle  Volunteers 
carried  on  their  drills  and  parades  and  where  their  head 
quarters  were  established.  Adjoining  to  the  regimental 
drill  hall,  was  a  triangular  piece  of  ground  of  a  little 
under  half  an  acre  in  size,  which  might  be  made  ex- 
tremely commodious  for  the  drilling  of  the  corps  and 
for  the  erection  of  a  mess  room  and  a  library.  In  1861, 
Mr.  Cotton  bought  the  residue  of  the  term  in  this  plot 
of  land  for  600/. ;  the  residue  of  the  term  was  thirty-five 
years  from  22nd  June,  1862,  and  the  rent  was  a  pepper- 
corn. The  conveyance  was  made  to  him  in  1862.  I  think 
that  the  fair  result  of  the  evidence  is,  that  Mr.  Cotton 
bought  this  piece  of  land,  thinking  that  it  would  be 
beneficial  to  him  in  increasing  and  improving  the  busi- 
ness he  carried  on,  by  drawing  to  or  establishing  the 
rifle  corps  in  that  place.  On  the  1st  of  August,  186 1, 
Mr.  Cotton  wrote  a  letter  to  Mr.  Money,  which  was  as 
follows : — 

"  Royal  Standard,  City  Road, 
"Sir,  **  August  1st,  1861. 

**  I  have  much  pleasure,  in  accordance  with  my 
promise,  in  forwarding  you  ten  guineas,  and,  at  the  same 
time,  allow  me  to  express  a  wish  that  your  company 
may  continue  to  prosper  as  it  has  done  since  you  took 
the  command.  The  splendid  manner  in  which  you 
have  taken  possession  of  this  building  is  most  commend- 
able, and  places  the  corps  in  a  position  to  carry  out 
their  military  arrangements  second  to  none  in  the  me- 
tropolis, and  only  second  to  the  South  Middlesex  in  the 
suburbs,  if  I  might  be  allowed  the  liberty,  I  should 
most  respectfully  suggest,  that  a  reading-room  would  be 
a  valuable  and  highly  appreciated  addition  to  the  con- 
veniences you  have  already  secured.  I  am  not  aware 
that  your  premises  will  admit  of  such  a  thing;  if  not,  I 
am  prepared  to  build  you  one  with  an  entrance  entirely 

distinct 
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distinct  from  my  premises.     Hoping  that  this  proposition        1865. 
may  be  received  by  you  Favorably,  and  that  the  inclosed 
donation  will-  be  sufficient  to  make  me  an  honorary 
member  of  your  corps,  Mombt* 

**  I  have  the  honor  to  be.  Sir, 

''  Yours  most  respectfully, 

"  George  Cotton."* 

But  there  is  nothing  in  it  to  shew  that  this  was  to  be 
gratuitous. 

After  this,  some  negotiation  took  place  between  Mr. 
Cotton  and  Mr.  Moneys  and  on  the  16th  February^ 
1862,  Mr.  Money f  writing  to  the  Plaintiff,  gives  the 
following  account  of  this,  and  makes  a  proposal  which 
was  accepted  with  a  little  qualification.  Mr.  Money^e 
letter  is  as  follows : — 

"  10th  February,  1862. 
''Last  night  Mr.  Cotton's  solicitor  said  Met  any  man 
take  the  purchase  off  his  hands.'  The  ground  is  well 
worth  the  money,  and  any  one  may  have  it  at  the  cost 
price  to  Mr.  Cotton.  I  have  no  doubt  you  would  find 
it  a  fair  investment ;  it  is  a  large  piece  of  land  in  the 
centre  of  a  thickly  populated  neighbourhood  with  all 
Mr.  Sturt'e  property  round,  and  it  must  increase  in  value, 
as  that  property  has  so  immeasurably  increased.  It  has 
thirty  odd  years  to  run,  at  a  most  trifling  ground  rent, 
and  the  price  is  something  under  6502.  Your  money 
would  be  perfectly  safe,  and  if  you  would  build  the  room 
upon  it,  and  (if  yon  like  it)  lease  the  whole  to  us  at  as 
small  a  rental  as  you  could,  you  would  really  be  con- 
ferring a  great  boon  on  the  corps  and  one  most  calculated 
to  make  us  hold  our  heads  above  water.  You  know  that 
I  have  it  not  in  my  power  to  do  such  a  thing  myself  or 
I  would  not  ask  you. 

**  Ever  most  truly  yours, 

«  a.  H.  Money.'' 

The 
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Db  Hoobton  "  22nd  February y  1862. 

«.  **  My  dear  Money, 

**  Under  the  circumstances  stated  in  your  note  of 
the  16th  instant  (assuming  there  are  no  objectionable 
covenants  and  the  ground  rent  to  be  nominal),  I  am 
prepared  to  purchase  Mr.  Cottons  lease  of  thirty-two 
years  at  the  price  paid  by  him,  say  6302.  Thie  effected, 
I  am  further  prepared  to  sublease  it  to  yourself  and 
others,  on  behalf  of  the  regiment,  for  seven  years,  at  50/. 
per  annum.  As  I  should  subscribe  60/.  annually,  so 
long  as  I  remain  connected  with  the  corps,  the  rent 
during  such  time  would  amount  to  izt7.  The  convey- 
ance to  me  must  be  free  of  cost,  and  the  regiment  will 
be  at  liberty  to  erect  such  buildings  on  the  land  as  they 
consider  requisite. 

"  Yours  very  truly, 

'*  Henry  Hoghion.*' 

This  went  on  for  some  time,  and  an  appointment  was 
actually  made  to  complete  the  transaction  and  pay  the 
price  (a  cheque  for  which  had  been  sent  by  the  Plaintiff 
on  the  3rd  o(  March,  1862),  when  the  whole  was  stopped 
by  a  letter  written  by  Mr.  Cotton  to  Mr.  Money,  which 
is  as  follows : — 

**  March  11th,  1862. 
''  My  dear  Colonel, 

''  I  much  regret  the  apparent  little  misunder- 
standing that  has  occurred  between  you  and  myself 
respecting  the  purchase  of  the  ground  adjoining  the  new 
drill  hall.  It  is  perhaps  now  hardly  worth  while  to  go 
into  explanations,  which  I  can  better  give  verbally  when 
we  meet.  However,  I  wish  you  and  the  officers  of  the 
6/A  Tower  Hamkts  Rifles  to  clearly  understand,  that  it 
was  always  my  intention  and  wish  that  the  regiment 
should  enjoy  the  use  of  that  piece  of  ground  at  my  ex-. 

pense 
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pense  aDd  for  the  period  of  my  lease,  if  the  regiment  1865. 
should  exist  so  long,  and  that  I  would  build,  for  the  use 
of  the  regiment,  a  mess  room.  Of  course  it  was  not  my 
intention  to  part  with  tlie  lease  itself,  and  in  case  the  Momr. 
regiment  should  cease  to  exist  before  the  termination  of 
my  lease,  or  in  case  the  regiment  should  not  require  the 
ground,  then,  and  in  either  of  these  cases,  it  would  re- 
turn to  me  as  the  owner  of  the  lease.  Now,  to  terminate 
all  misunderstandings  upon  the  point,  permit  me  to  say, 
that  I  am  now  willing  to  give  our  regiment  (the  6th 
Tower  Hamlets),  for  the  whole  term  of  my  lease,  the  full 
and  entire  use  of  that  piece  or  parcel  of  ground  situate 
near  the  new  drill  hall,  Hoxton,  formerly  a  theatre,  and 
of  which  I  have  purchased  the  remainder  of  the  lease 
from  Mr.  Thome,  if  the  regiment  should  exist  so  long 
and  if  the  regiment  should  require  it  for  that  period, 
upon  this  understanding: — that  the  regiment,  from  its 
own  funds  or  otherwise,  will  level  or  cause  to  be  filled 
up  the  said  piece  of  ground,  and  will  so  prepare  the  same 
as  to  fit  it  for  a  proper  drill  ground,  for  which  purposes 
only  it  is  to  be  used.  I  will  also  give  to  the  regimental 
funds  the  sum  of  200/.,  to  be  used  for  the  purpose  of 
building  an  armory  and  mess  room,  with  other  accom- 
modations for  the  use  of  the  said  regiment,  and  for  regi- 
mental purposes  only.  The  building  may  be  placed 
upon  the  said  piece  of  ground  in  any  position  you,  as 
colonel  of  the  regiment,  may  select,  with  this  further 
understanding : — that  all  the  covenants  of  my  lease  are 
to  be  binding  upon  and  fulfilled  by  the  regiment,  and 
that  the  ground  and  mess  room  shall  be  kept  in  a  proper 
state  of  repair,  and  that  the  regiment  shall  pay  or  cause 
to  be  paid  to  me,  or  to  my  executors  or  administrators, 
the  sum  of  1/.  sterling  per  annum,  so  long  as  they 
continue  to  hold  and  enjoy  the  use  of  the  said  piece  of 
ground  and  mess  room,  as  an  acknowledgment  that  the 
ownership  of  the  lease  remains  still  with  me,  or  with  my 

executors 
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1866.  executors  or  administrators  for  tbe  time  being.  And, 
upon  your  paying  to  me  1/.  in  advance^  you  may  consider 
that  this  letter  at  once  gives  you  the  full  right  and  I^al 
Monn.  title  to  use  the  aforesaid  piece  of  ground  as  efiectually, 
and  to  all  intents  and  purposes,  as  though  a  regular  lease 
had  been  executed  between  us. 

'^  I  am,  dear  Colonel, 
"  Yours  ?ery  truly, 

"  G.  Cottanr 

It  certainly  does  seem  very  singular  that  when  the 
terms  of  the  sale  of  the  land  had  been  settled,  the  deed 
prepared  accordingly,  the  money  sent  for  the  payment  of 
the  price  and  a  day  fixed  on  for  the  completion  of  it,  Mr. 
Cotton^  who  had  hitherto  insisted  on  receiving  this  price, 
should  suddenly  determine  to  give  tbe  whole  piece  of 
land  gratuitously  to  the  regiment.  I  call  it  gratuitously, 
because,  in  my  opinion,  the  sum  of  H.  a  year  cannot  be 
considered  as  a  consideration  for  the  sale  of  the  property, 
nor  indeed  is  it  so  treated  in  the  letter  itself;  but  it  is  re- 
ferred to  simply  as  a  nominal  acknowledgment  of  owner* 
ship  in  Mr.  Cotton,  in  the  event  of  the  corps  being 
disbanded.  The  circumstances  under  which  tbe  letter 
was  written  and  signed  are  described  by  Mr.  Orisnell^ 
a  captain  in  tbe  regiment,  and  by  Mr.  Cotton  himself—* 
[His  Honor  read  it ;  but  it  shewed,  in  the  opinion  of  the 
Court,  that  no  fraud,  pressure,  misrepresentation  or 
undue  influence  had  been  practisied  on  Mr.  Cotton.'] — 
As  soon  as  Mr.  Money  received  the  letter,  he  made  tbe 
most  he  could  of  it;  he  signed  it  himself  as  if  it  had 
been  a  mutual  agreement,  he  caused  his  signature  to  be 
attested,  he  then  caused  the  document  to  be  stamped 
as  a  lease,  and  subsequently,  when  this  bill  was  threat* 
ened,  he  caused  to  be  prepared  and  executed  an  inden- 
ture of  the  10th  of  June f  1864,  whereby  he  purported  to 
convey  the  leasehold  property  to  the  Defendant  Mr. 

Hookf 
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Hook^  a  captain  in  the  regiment,  and  to  himself  in  trust       186& 
for  the  corps. 


On  the  24th  of  May^  1864,  and  apparently  with  the 
object  of  getting  rid  of  the  effect  of  this  letter  of  the 
1 1th  of  Marchf  1 862,  or  any  effect  that  it  might  be  sup- 
posed to  have,  an  agreement  was  entered  into  between 
the  Plaintiff  and  the  Defendant  Mr.  Cotton  for  selling 
the  land  to  the  Plaintiff,  subject  to  the  right  claimed  by 
Mr.  Money ^  and  this  bill  was  filed  on  the  20th  of  July ^ 
1864. 

The  question,  in  this  state  of  circumstances,  is,  what  is 
the  character  and  effect  of  this  letter  of  the  11th  of 
March,  1862,  and  whether  it  is  of  such  a  description, 
that  this  Court  can  order  it  to  be  deliyered  up  to  be 
cancelled. 

In  (he  first  place,  I  am  of  opinion,  that  this  document 
was  not  obtained  by  fraud,  misrepresentation  or  undue 
influence.  I  am  of  opinion,  on  the  evidence  both  of 
Mr.  Cotton  and  Mr.  GHsgell,  which  I  have  read,  that 
Mr.  Cotton  fully  understood  the  value  of  the  property, 
and  what  he  was  offering  to  give  up,  and  though  the 
letter  was  obtained  somewhat  hastily,  no  pressure  or 
improper  influence  was  exercised  for  that  purpose.  It 
was,  in  my  opinion,  purely  voluntary,  and  my  belief  is, 
that  Mr.  Cotton  expected  to  derive  advantages  from  his 
act  of  generosity  which  have  not  been  realized;  but 
whether  this  surmise  of  mine  be  or  be  not  correct,  it 
cannot,  in  my  opinion,  affect  the  question  I  have  to 
decide. 

The  question  is,  can  I  declare  this  document  to  be 
void  or  order  it  to  be  delivered  up  to  be  cancelled  ?  I 
will  first  examine  it,  as  if  it  had  been  a  deed  under  seal, 

and 
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and  consider  how  I  could  have  dealt  with  it,  if  an  appli- 
cation had  been  made  by  Mr.  Cotton  to  have  it  delivered 
up  and  cancelled  before  the  contract  of  the  24th  of  May, 
MoKBT.  1864,  was  entered  into  between  Mr.  Cotton  and  the 
Plaintiff.  I  will  next  consider  how  the  matter  is  affected 
by  the  subsequent  contract  of  the  24th  of  March,  1864, 
between  the  Plaintiff*  and  Mr.  Cotton  ;  and,  finally,  I 
will  consider  how  the  case  is  varied  by  the  fact  that  the 
document  in  question  is  not  a  deed,  but  simply  an  in- 
strument signed  by  Mr.  Cotton. 

The  principle  of  this  Court,  established  in  a  great 
number  of  cases,  is,  that  it  will  not  interfere  between 
volunteers,  in  the  legal  sense  of  the  term,  but  will  leave 
them  to  their  remedy  at  law,  whatever  that  may  be. 
The  Court  will  neither,  at  the  instance  of  the  donor,  who 
repents  his  gift,  cause  the  deed  of  gift  to  be  delivered 
up,  nor  will  it,  at  the  instance  of  the  donee,  interfere  to 
complete  an  imperfect  deed  of  gift.  This  subject  is  very 
fully  discussed  by  Sir  James  Wigram  in  the  case  of 
Meek  v.  Kettlewell  {a),  and  is  laid  down  in  so  many 
cases  that  it  is  unnecessary  to  refer  to  them ;  I  have  had 
the  case  repeatedly  before  me,  and  the  decisions  on  the 
subject  are  familiar  to  every  practitioner  in  the  Court. 
If,  therefore,  this  had  been  a  deed  and  Mr.  Cotton  had 
required  it  to  be  delivered  up  to  be  cancelled,  the  Court 
could  not  properly  have  interfered. 

I  have  next  to  consider,  whether  the  contract  entered 
into  with  the  Plaintiff*  by  Mr.  Cotton  in  any  respect 
alters  the  case,  and  in  my  opinion  it  does  not.  It  is 
true  that  the  statute  of  the  27th  Eliz.  c.  5,  makes  a 
voluntary  conveyance  of  land  void,  as  against  a  pur- 
chaser for  value;  but  although  this  is  the  case,  even 
where  the  purchaser  had  notice  of  the  voluntary  deed, 

it 
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it  has  never  been  held  that  a  purchaser  for  value  could        1865. 
come  into  this  Court  to  have  the  voluntary  deed  de- 
livered up  to  be  cancelled.     It  leaves  both  parties,  in 
such  a  case,  to  their  legal  rights  and  remedies.  Mokbt. 

Lastly,  can  the  circumstance  that  this  document  is 
not  under  seal  alter  the  principles  of  equity  as  applic- 
able to  this  case.  I  am  of  opinion  that  it  cannot. 
Those  principles  do  not  depend  on  the  nature  of  the 
instrument,  but  upon  this : — that  as  between  donor  and 
donee,  where  everything  is  straightforward  on  both  sides, 
this  Court  will  not  assist  either  party,  that  it  is  not  a 
matter  of  equity  or  good  conscience,  that  a  repenting 
donor  should  be  allowed  to  recall  his  gift,  or  that  he 
should  be  compelled  to  complete  the  gift  he  had 
promised  to  make. 

The  document,  in  this  case,  is  a  mere  informal  in- 
strument, which  has  but  little  efficacy  at  law.  If  Colonel 
Money  had  instituted  a  suit  to  have  a  regular  assign* 
ment  of  the  lease,  it  is  difficult  to  see  how  that  suit 
could  have  been  supported.  It  makes  no  difference,  in 
this  matter,  that  Colonel  Money  claims  no  bona  fide 
personal  interest  in  the  land,  and  only  claims  it  as  a 
trustee  for  the  regiment.  If  Mr.  Cotton  had  filed  a  bill 
to  have  it  delivered  up  and  cancelled,  it  is  equally  diffi- 
cult to  understand  on  what  equitable  ground  such  a  suit 
could  have  been  supported.  But  this  bill  seems  to  have 
been  framed  on  the  supposition,  that  the  contract  be- 
tween Mr.  Cotton  and  the  Plaintiff  gave  the  Plaintiff  a 
right  to  a  relief  in  equity,  which  Mr.  Cotton  himself 
could  not  have  enforced.  In  my  opinion  this  is  erro- 
neous, and  although  the  sale  for  value  in  some  cases 
may,  by  virtue  of  the  statute  of  the  27th  Eliz,  c.  5,  give 
the  purchaser  an  advantage  at  law  which  the  donor 
could  not  have  obtained  directly,  it  does  not,  in  equity, 

have 
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1865.       hnye  any  such  effect,  but  the  purchaser  can  only  do 

^^"^^       what  the  vendor  himself  could  have  done. 
Db  Hoqhton 

XI  **  .  In  truth,  I  was  somewhat  at  a  loss  to  understand, 

during  the  argument,  the  reasons  which  have  induced  the 
^Plaintiff  to  file  this  bill.  The  document  in  question  of 
the  11th  of  Marchf  1862,  conveys  no  legal  estate,  and, 
if  it  did,  then,  upon  the  conveyance  by  Mr.  Cotton  to 
the  Plaintiff,  he  might  have  brought  bis  ejectment  If 
the  document  has  any  legal  operation  at  all,  it  appeara 
to  me  to  be  confined  to  giving  Colonel  Money  a  tenancy 
from  year  to  year,  which  might  have  been  determined 
by  a  proper  notice  to  quit,  and  if  Colonel  Money  had 
then  come  to  this  Court  for  assistance,  he  would  have 
been  met  by  that  series  of  cases  to  which  I  have  already 
referred,  of  which  Meek  v.  Kettlewell  (a),  before  Vice- 
Chancellor  Wigram^  and  which  I  have  already  men- 
tioned, is  an  instance. 

It  is  true  that,  throughout  the  observations  I  have 
hitherto  made,  I  have  treated  the  document  of  11th 
March,  1862,  as  a  purely  voluntary  instrument,  and,  on 
considering  the  document  it»elf,  such  it  is  in  my  opinion. 
It  is,  I  think,  obvious,  that  the  conveyance  of  a  lease- 
hold property,  which  has  thirty-five  years  remaining  of 
its  term,  and  which  is  then  worth  500/.,  in  consideration 
of  a  rent  of  20«.  per  annum,  cannot  be  supported  as  a 
purchase  for  valuable  consideration.  The  inadequacy 
of  the  price  would  be  a  badge  of  fraud,  if  it  were  so 
treated  (fr).  Unquestionably,  the  conveyance  may  be 
supported  as  a  voluntary  gift  by  the  donor  to  one  he  was 
disposed  to  favour.  If,  for  instance,  it  had  been  con- 
veyed to  a  charity  on  such  terms,  it  would  not  be  con- 
sidered as  a  purchase  by  the  institution  ;  but  it  might 
well  be  treated  as  a  gift  to  it,  if  the  instrument  had  been 

exeeuted 
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rxecated  by  a  peraoo  i»ho  understood  the  full  nature  186S, 
and  effect  of  the  instrament  he  was  executing.  But  if 
it  be  assumed  that  I  am  mistaken  in  this  view  of  the 
case,  and  that  the  document  of  the  1 1  th  of  March^  1862, 
can  really  be  treated  as  a  legitimate  sale  of  the  lease- 
hold for  a  valuable  consideration,  then  it  is  obvious  that 
this  Court  could  not  interfere  to  cancel  a  document 
which  was  given  for  value  received  by  the  person  who 
signed  it,  and  who  did  so  with  a  full  knowledge  of  what 
he  was  doing,  and  without  any  undue  influence  being 
used  against  him. 

The  bill  also  prays  the  delivery  up  and  the  cancel- 
lation of  the  deed  of  10th  June,  1864;  but  it  follows 
necessarily,  from  what  I  have  said,  that  this  Court 
cannot  interfere  to  order  the  deed  of  the  lOih  June^ 
1864,  to  be  delivered  up  to  be  cancelled.  If  I  am  right 
that  the  document  of  1 1th ilfarcA,  1862,  gave  Mr.  Money 
nothing  which  he  could  convey  to  Mr.  Hook  himself* 
unless  it  be  a  tenancy  from  year  to  year,  there  is  nothing 
more  by  the  deed  of  June^  ]864i  now  vested  in  them  or 
either  of  them.  It  is  simply  as  if  a  stranger  should 
take  upon  himself  to  convey  the  estate  of  another  to 
a  third  person.  For  the  same  reason  I  cannot  order 
Mr^ Money  and  Mr.  Hook  to  join  in  executing  a  proper 
legal  assignment  to  the  PlaintiflT  of  the  land  in  question 
as  prayed  by  the  bill ;  either  there  is  nothing  in  them  or 
either  of  them  by  reason  of  the  document  of  the  11th  of 
March,  1862,  or  the  deed  of  the  10th  of  Jnne,  1864,  or. 
if  there  be,  the  parties  must  be  left  to  their  remedy  at 
law,  and  this  Court  will  not  interfere. 

The  bill,  in  my  opinion,  fails,  as  regards  the  De- 
fendant Colond  Money  and  Captain  Hook,  and  must 
be  dismissed  againj&t  them  with  costs ;  the  decree  against 
Mr.  Cotton  is  of  course,  but  without  costs,  because  it 

was 
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1866.  vv*&8  never  opposed  by  him;  in  fact  it  is,  in  a  great 
measure,  for  the  benefit  of  Mr.  Cotton  that  this  suit 
has  been  instituted. 


De  Hoohtom 

V. 
MOMBT. 


Note. — Affirmed  by  Lord  Justice  Turner,  December  18,  1866. 


j^^^  ,,^  ,,^  TAIT  V.  LATHBURY. 

wt™"i*^*f  T^^  ^'^®  settlement,  made  in  1836,  on  the  marriage  of 

penonalty  "^     Mr.   and    Mrs.   Bryan,  a  fund  was  settled   on 

theuust^^to  ^^^'  ^^y^^  for  life  without  power  of  anticipation,  with 

Bell  it,  and  in-  remainder  for  the  children  of  the  marriage. 

vest  the  pro- 
dace  in  real 
estate.    The 

estate  was  to        The  trustees  were  empowered,  with  the  consent  of 

correspondiniF  ^'^'  ^^^^9  ^^  sell  the  trust  stock,  funds  and  securities, 
trusts  and  to  and  invest  the  produce  in  the  purchase  of  freehold  or 
personal  copyhold  estates,  to  be  conveyed  to  the  trustees  and  their 

estate.  There  heirs,  upon  such  trusts  as  would  best  and  nearest  corres- 
was  an  ex-  ^ 

press  power  to  pond  with  the  then  subsisting  trusts,  thereinbefore  de- 
rities  to*^""  dared,  of  the  said  trust  stocks,  funds  and  securities,  it 
purchased,  being  thereby  declared,  that  such  real  estates,  when  so 
invest  the  pro-  purchased  in  pursuance  of  the  power,  should  be  con- 
duce, from       sidered  personal  estate  for  the  purposes  of  the  said 

tune  to  time,  *  .  *      '      . 

hut  no  express  settlement  and  go  accordingly.     And  it  was  thereby 

the^purohwed  ^^^^^^^  provided,  that  it  should  be  lawful  for  the  trustees 
estate.  The  with  the  like  consent,  to  make  sale  of  all  or  any  part  of 
vested  the"  ^'^^  ^^'^  ^''^^^  Stocks,  funds  and  securities,  to  be  so  pur- 
fund  in  a  real  chased  under  the  trusts  thereinbefore  contained,  and  to 
that  they  '  place  out  and  invest  the  monies  arising  by  such  sale  or 
had  a  power  of  g^les,  from  time  to  time,  on  good  security  of  freehold. 

Bale  over  ii, 

and  could  give  copyhold  or  leasehold  estates  by  way  of  mortgage,  or 
forthe^r^*'  upon  trust  for  sale  either  in  England  or  Waleg^  or  in 
chase-money.  government 
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government  securities  or  parliamentary  funds  in  Eng^  1865. 
landy  and,  from  time  to  time,  to  alter,  vary  and  trans- 
pose such  securities  or  funds  so  to  be  taken;  and  the 
mionies  placed  thereupon  should  be  vested  in  the  trustees, 
respectively,  upon  the  same  trusts,  and  to  and  for  the 
same  intents  and  purposes,  and  with  the  same  powers, 
as  were  therein  declared  concerning  the  trust  stocks, 
funds  and  securities,  respectively,  or  such  of  them  as 
should  be  then  subsisting  and  capable  of  taking  effect. 

The  trustees,  in  1860,  sold  out  the  fund  (3,886Z. 
stock),  and  invested  it  in  the  purchase  of  a  copyhold 
property  at  Turnham  Qreen. 

In  1865,  the  trustees  agreed  to  sell  the  copyhold  pro- 
perty to  the  Defendant,  Mr.  Lathbury^  for  4,500Z.,  but, 
though  a  willing  purchaser,  he  declined  to  complete,  on 
the  ground  that  the  trustees  were  not  empowered,  by 
the  settlement,  to  sell  the  copyhold  and  give  good  dis- 
charges for  the  purchase-money  thereof. 

Mr.  Eddis  for  the  Plaintiffs.  The  trustees  have  a 
power  to  sell  this  property ;  it  is  expressly  declared,  by 
the  settlement,  that  it  shall  be  held  on  similar  trusts, 
which  includes  the  trust  for  sale  and  be  considered  per- 
sonal estate  for  the  purposes  of  the  settlement  and  go 
accordingly.  There  is  also  a  power  to  sell  and  re-invest 
the  produce,  and  in  addition  to  this,  the  performance  of 
the  trusts  will  require  a  sale  of  the  copyholds,  for  the 
purposes  of  a  division.  In  such  a  case,  a  power  to  con- 
vert is  necessarily  given  to  the  trustees ;  Master  v. 
De  Craimar{a) ;  Elton  v.  Elton  {No.  2)  (ft). 

The  trustees   have  a  power   to   give  sufficient  dis- 

0  charges 

(a)  11  Beav.  184.  (6)  27  Beav.634. 
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1865.       charges  Tor    the    purchase-money;    Doran    v.    TTt'ft- 
shire  (a) ;  22  &  23  Vict.  c.  36,  8.  23. 

Mr.  Lewin,  contrd.  The  trustees,  I  admit,  had  power 
to  give  good  receipts,  the  trusts  being  of  a  permanent 
character,  and  it  being  impossible  to  throw  the  respon^ 
sibility  of  seeing  to  the  performance  of  the  trust  on  a 
purchaser ;  but  herci  the  trustees  have  not  at  present 
any  power  to  sell.  There  is  no  power  tO  sell  the  real 
estate,  but  only  the  stock,  funds  and  securities.  The 
copyholds  were  to  be  held  not  upon  the  trusts  before 
mentioned,  but  "  upon  such  trusts  as  would  best  and 
nearest  correspond  with  the  then  subsisting  trusts," 
this  shews  an  intention  to  retain  it  in  specie  upon 
corresponding  trusts.  The  lands  are  to  be  considered 
personal  estate  for  the  purposes  of  the  settlement  and 
go  accordingly,  but  there  is  no  power  to  convert  them. 

Mr.  Eddis  in  reply*  The  question  is,  whether  it  was 
intended  that  the  real  estate  should  remain  permanently 
in  the  same  state  of  investment;  if  so,  why  was  it  to  be 
considered  personal  estate.  It  was  personal  estate  for 
all  the  purposes  of  the  settlement,  and  therefore  the 
investment  in  real  estate  was  a  temporary  security  for 
the  trust  property. 

The  M  ASTBR  of  the  Rolls. 

I  will  read  the  settlement  and  carefully  look  into 
the  case.  What  makes  it  the  more  important  is 
this:  that  both  parties  seem  to  wish  me  to  come  to 
the  same  conclusion. 


The 

(o)  3  Swan,  699. 
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The  Master  of  t/ie  Rolls.  }^^' 

In  this  case  I  think  the  trustees  have  a  sufficient  t^' 

power  to  sell.      I  think  that  the  effect  of  it  is  this  t     Lathbubt. 
that  the  real  estate  is  converted  into  personalty  and         ^^' 
is  to  be  treated  as  personal  estate  through  the  whole 
of  the  settlement     That  being  the  true  construction,  it 
is  not  necessary  to  go  further,  as  it  gave  the  trustees 
a  sufficient  power  of  selling,  and  I  will  so  declare. 


ROWE  V.  TONKIN. 


Nov.  2, 

rflHIS  was  a  motion,  on  behalf  of  the  Plaintiff,  to  take  A  demarrer 
-^       a  demurrer    off   tlie  file  undqr  the  fallowing  bUirunac  *^ 

circumstances ;—  companied  by 

a  plea  or 

The  bill  was  filed  on  the  13th  of  July,  and  the  De-  ^^31  ^^jI^],  {^ 
fendants  appeared  thereto  on  the  2l8t  of  July.    On  the  P"^  i"  ^itfote 

1  ft    r  .  ....  «i    1    the  expiration 

same  day  and  before  any  interrogatories  had  been  filed,  of  the  time  for 
the  Defendants  filed  a  demurrer  to  part  of  the  bill,  viz. :—  fil»>g  Interro- 

*  '  gatones, » 

to  SO  much  of  the  bill  as  sought  an  account  of  what  was  irregular;  but 
due  from  the  testator  in  respect  of  a  debt  of  100/.  and  JJould  beV 
interest;  but  they  filed  no  plea  or  answer  to  the  rest  of  gular  if  ac- 
the  bill.     The  time  for  filing  interrogatories  (a)  (which  with  a  volun- 

was  within  eieht  days  after  the  time  limited  for  the  ap-  tary  answer 

^  "^  .to  the  rest  of 

pearance  of  the  Defendants,  {.  e.,  eight  days  after  service  the  bill,  quare. 
of  the  bill(&))  had  not  expired  when  this  demurrer  was 
filed ;  but  the  Plaintiff  afterwards,  on  the  28th  of  July, 
filed  interrogatories. 


Mr.  Souihgate  aqd  Mr»  Bevir  in  support  of  the  mo- 
tion. It  13  irregular  to  file  a  partial  demurrer  before  the 

time 

(fl)  XL  Omt.  Ord.  ^  2.  (6)  X.  Com,  Ord.  %  3. 
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time  to  file  interrogatories  has  expired.  It  is  wholly 
inconsistent,  in  point  of  pleadings,  with  the  right  of 
the  Plaintiff  to  a  discovery.  Before  the  16  &.  16 
VicL  c.  86,  8.  12,  which  enacts,  that  '*  no  Defendant 
shall  be  called  upon  or  required  to  put  in  any  answer 
to  a  bill,  unless  interrogatories  shall  have  been  filed," 
it  was  irregular  to  file  a  demurrer  to  part  of  a  bill 
without  pleading  to  or  answering  the  rest.  That  act 
has  not  altered  the  practice.  The  case  of  Burton  v. 
Robertson  (a)  is  distinguishable,  for  there,  the  time  for 
filing  interrogatories  had  expired,  and  none  had  been 
filed  when  the  Defendant  put  in  his  partial  demurrer. 
The  Defendants  could  not  file  a  voluntary  answer,  and, 
therefore,  they  could  not  file  a  partial  demurrer. 

Mr.  Selwyn  and  Mr.  Freeling  for  the  Defendants. 
This  proceeding  was  quite  regular,  and  the  difficulty,  if 
any,  arose  from  the  course  taken  by  the  Plaintiff.  He 
might  have  filed  bis  interrogatories  with  the  bill,  and  if 
be  has  chosen  to  delay  filing  them,  the  Defendants 
ought  not  to  be  prejudiced  in  their  defence,  and  were 
entitled  to  meet  the  Plaintifi^s  record  as  it  stood.  The 
Defendants  might  have  demurred  to  part  of  the  bill  and 
have  filed  a  voluntary  answer  to  the  rest ;  Anderson  v. 
8tamp{b),  That  case  shews  that  a  voluntary  answer 
might  be  filed  under  similar  circumstances  to  the 
present.  Under  the  old  practice,  the  bill  prayed  a  sub- 
poena to  appear  and  answer  all  and  singular  the  pre- 
mises; the  Defendant  was,  therefore,  bound  to  answer 
the  whole  bill,  whether  interrogated  or  not ;  but  now  he 
is  not,  and  here  the  Defendant  has  answered  all  he  was 
bound  to  answer.  A  Defendant  might  be  deprived  of 
his  defence  in  the  cases  of  ne  exeat  or  injunction,  if  he 
were  not  permitted  to  file  his  demurrer  instanter.  There 

is 


(a)  1  Johns,  4  Hem,  38. 


(6)  34  X.  /.,  Ch.  230. 
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is  great  convenience  in  such  a  practice^  for  if  the  de- 
murrer to  part  of  the  bill  be  valid,  interrogatories 
founded  upon  that  part  of  the  relief  would  be  nugatory. 

The  Master  of  the  Rolls. 

I  think  this  demurrer  is  irregular.  The  distinction 
between  this  case  and  Burton  v.  Robertson  is  this :  here 
the  Defendants  have  not  waited  for  sixteen  days  allowed 
to  the  Plaintiff  to  file  his  interrogatories,  as  was  done 
in  that  case. 


1866. 


I  consider  that,  until  sixteen  days  have  expired, 
matters  remain  very  much  in  the  same  position  as 
under  the  old  practice  before  the  new  act  and  orders 
altered  the  rules  of  pleading.  I  consider  it  certain,  that 
under  the  old  practice,  a  Defendant  as  soon  as  the  bill 
had  been  filed  might  demur  to  the  whole,  but  not  to  a 
part  only  of  the  bill;  he  might  file  a  demurrer  to  part 
and  answer  the  other  part,  for  there  was  nothing  to  pre- 
vent his  putting  in  his  answer  as  soon  as  he  pleased. 
But  a  Defendant  could  not  put  in  a  demurrer  alone  to 
part  of  the  bill;  and»  if  he  did,  the  Plaintiff  would  be 
entitled  to  come  to  the  Court  to  have  it  taken  off  the 
file  for  irregularity. 

That  being  so,  and  assuming  that  a  Defendant  is 
entitled  to  file  a  demurrer  to  part  of  the  bill  accom- 
panied by  a  voluntarily  answer  to  the  other  part  of  the 
bill  (on  which  point  I  express  no  opinion),  still  I  think 
that  he  cannot,  before  the  sixteen  days  have  expired, 
file  a  demurrer  to  part  of  the  bill  without  an  answer 
to  the  other  part,  and  that  this  is  irregular. 

This  demurrer  is  therefore  irregular,  and  must  be 
taken  off  the  file. 
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^     -^  „,  SIDNEY  V.  CLARKSON. 

JVov.  24,  25. 

Building  land    fTHHE  Walton  Lodge  estate,  consisting  of  247  acres, 

ivfis  sold  in  A        I 

number  of  ^^^  put  up  for  sale  by  the  Plaintiff,  subject  to 

lots,  subject  to  special  conditions,  in  sixty  lots, 

certain  condi- 
tions as  to 

pairinT the"  '^'*®  particulars  of  sale  described  the  estate  as  "  offer- 
roads,  and  to  ing  most  eligible  sites  for  the  erection  of  first-class 
to  the  class  of  ^'"as,"  and  they  provided,  that  the  purchasers  of  cer- 
houaes  to  be  tain  lots  should  fence  against  the  neighbouring  lots,  as 
conditions  shewn  ou  a  plan. 

also  provided, 
that  slate- 

ments  to  this        The  material  conditions  of  sale  were  as  follows : — 

effect  should  _,     r\  ,        1        t  -1      .  1         >         1  « 

be  inserted  in  1  he  9(0  related  to  Contributing  to  keeping  the  roads 

the  convey-       ;„  ^^^^^^^ 
ances.    By  •^ 

the  15th  con- 
dition, the  «  The  10th  condition  provided,  that  the  purchasers  of 
vendor  re-  ,  . 

served  the        l^ts  1  to  29  (inclusively),  48,  59  and  60,  should  not 

th^^^iT^fd^^*"^  erect,  on  any  of  such  lots,  any  building,  except  detached 
lots  under  dif-  or  semi-detached  private  dwelling-houses,  of  the  value, 
S,"ril!f ^  at  the  least,  of  800Z.  and  600/.  respectively ;  and  that 
either  subject  they  would  not  use  such  dwelling-houses,  or  permit 
ject  to  the        them  to  be  used,  otherwise  than  as  private  residences." 

stipulations  as 

to  fencing  and        mi      1 1  i 

other stipula-        The  11th  condition  was  as  follows: — 

tions  contained        . .  „  .  t        m  ^    t  i  i* 

in  the  parti-  '' otatements,  to  the  eiiect  of  the  two  last  precedmg 
culars  or  ihe     conditions,  shall  be  inserted  in  the  conveyances  to  the 

conditions.  '  ^ 

Held,  first,       purdiasers  whom  they  may  respectively  affect,  and  such 

th.t  as  to  the  .    .  . 

unsold  lots  the  statements 

vendor  was 

subject  to  none  of  the  restrictions  :  secondly,  that  the  purchasers  were  bound  to  liave 
not  only  the  restrictive  conditions  stated  on  their  conveyances,  but  also  the  1 5th,  in 
favor  of  the  vendor :  «nd  thirdly,  that  a  separate  deed  of  covenant  by  a  purchaser  as 
to  the  restrictions  was  a  sufficient  compliance  with  the  provision  as  to  the  statement 
on  the  conveyances. 
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statements  shall  have  the  force  and  eflfect  of  contracts        1866. 
binding  in  equity." 

The  16th  was  in  the  following  words : — 

'*  The  vendor  reserves  the  right  of  selling  the  unsold 
lots,  or  any  of  them,  at  such  time,  and  in  such  manner, 
and  under  such  different  arrangements,  as  to  him  may 
seem  fit,  and  either  subject  to  or  not  subject  to  the  stipu- 
lotions  as  to  fencing  and  other  stipulations  contained  in 
the  particulars  or  these  conditions^ 

The  Defendants  becajne  the  purchasers  of  lots  48 
and  59  for  2,260/. ;  but  all  the  other  lots  referred  to  in 
the  10th  condition  of  sale  were  bought  in  by  the  Plain- 
tiff, with  the  exception  of  lots  3  and  4,  which  were  sold. 

The  title  to  the  property  had  been  accepted,  but 
disputes  arose  between  the  parties  as  to  the  form  of 
the  conveyance.  The  purchasers  were  willing  to  cove- 
nant to  the  effect  of  the  9th  and  10th  conditions;  but 
they  insisted  that  the  vendor  should  enter  into  similar 
covenants  in  respect  of  the  unsold  lots.  This  be  refused 
to  do. 

The  purchasers  were  also  willing  to  omit  all  cove- 
nants relating  to  these  conditions,  and  to  introduce,  into 
the  conveyance  to  them,  a  statement  of  the  9th,  10th 
and  11th  conditions,  but  omitting  the  15th. 

During  the  progress  of  the  suit,  the  Defendants 
discovered  another  objection,  which  was  as  follows : — 

**  In  the  conveyance  of  lot  3  to  the  purchaser  there 

was  no  restrictive  covenant  to  the  effect  of  the  9th  and 

10th  conditions  of  sale,  nor  any  allusion  to  them;  but 

the  purchaser  executed  a  separate  deed  of  covenant 

with  the  restrictions  pointed  out  by  those  conditions. 

A  memorandum  of  this  deed  of  covenant  was  afterwards 

indorsed  on  the  conveyance. 

Mr. 
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Mr.  Sdwyiiy  Mr.  Joshua  Williams  and  Mr.  Druce 
for  the  Plaintiff. 

Mr.  Baggallay  and  Mr.  Griffiths  for  the  Defendants. 
The  object  of  the  vendor  was  to  build  upon  the  land 
according  to  a  general  plan,  and  it  was  not  intended  to 
vary  it  in  any  essential  particulars.  The  stipulations 
against  building  inferior  houses  on  the  lands  laid  out  for 
building  was  not  for  the  benefit  of  the  vendor  alone,  but 
of  all  persons  taking  plots  to  build  on,  and  the  obliga- 
tions were  to  be  reciprocal  as  regards  all  purchasers.  If 
the  Plaintiff  thinks  proper  to  relax  the  obligation  relating 
to  the  class  of  houses  as  to  one  purchaser,  he,  in  equity, 
at  least,  dispenses  with  the  obligation  as  to  the  rest ; 
Roper  V.  Williams  {a).  There  would  be  no  mutuality 
if  it  were  otherwise,  for  the  Defendants  would  be  kept 
bound  by  the  restriction,  while  future  purchasers  of 
other  lots  would  be  free  to  build  a  series  of  inferior 
houses  adjoining  the  Defendants'  land. 


A  vendor  is  bound  to  state  clearly  and  fairly  on  his 
condition  of  sale  what  he  intends  to  stipulate  for ;  if 
he  expresses  himself  ambiguously,  the  construction  must 
be  most  favourable  to  the  purchaser;  Si/mons  v. 
James  (b) ;  Seaton  y.Mapp  (r).  A  vendor  selling  land  in 
lots  for  building  purposes  must  be  understood  to  hold 
out  expectations  that  it  will  be  laid  out  in  the  manner 
intended;  Peacock  v. Penson (d).  Here  the  purchasers 
have  been  entrapped  by  the  condition,  they  swear  they 
never  would  have  purchased,  if  they  were  to  be  restricted 
in  their  rights,  while  purchasers  of  all  the  other  lots 
were  to  be  let  free. 


The 


(a)  Turn,  Sf  R.  22. 

(b)  1  Y.  4-  Coll.  {C.  C.)  490. 


(c)  2  Coll.  562. 

(d)  1 1  Bfav.  355. 
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The  15th  condition  applies  to  the  roads,  fencing.  Sec; 
but  it  is  inoperative  as  to  the  class  of  houses ;  the  10th 
condition  is  imperative:  it  says,  no  house '' shall "  be 
erected  except  of  a  particular  description. 

If  the  9th,  10th  and  11th  conditions  were  introduced 
into  the  Defendants' conveyance,  omitting  the  15th,  and 
a  subsequent  purchaser  built  small  houses,  the  Defend- 
ants would  have  a  right  of  action  against  the  vendor. 
This  is  really  what  was  contemplated. 

Secondly.  The  separate  deed  of  covenant  is  insuffi- 
cient ;  it  will  not  bind  purchasers  without  notice,  and 
the  Defendants  have  a  right  to  evidence  that  the  pur- 
chaser consented  to  the  indorsement  on  the  conveyance, 
in  order  to  shew  that  he  is  bound  by  it. 

T/ie  M  A8TBR  of  the  Rolls. 

I  am  of  opinion  that  the  Defendants  have  mistaken 
their  rights,  and  that  the  Plaintiff  is  entitled  to  a  de- 
cree. The  argument  of  the  Defendants  is,  that  the 
Plaintiff  wants  to  get  something  he  has  not  con- 
tracted for.  What  he  contracted  for  was  this : — the  pur- 
chasers of  certain  lots  under  a  sale  by  auction  were  not 
to  erect  any  buildings  thereon  except  private  dwelling- 
houses  of  a  certain  value,  and  this  stipulation  was  to  be 
inserted  in  their  conveyances,  and  was  to  have  the 
force  and  effect  of  contracts  binding  in  equity.  If  it 
stopped  there,  all  the  cases  cited  would  apply ;  it  would 
be  a  condition  for  the  benefit  of  the  vendor  and  pur- 
chasers, and  would  bind  all  purchasers,  and  Mr.  Sidney 
could  not  afterwards  sell  any  lots,  except  subject  to  this 
condition. 


1865. 


SlDNCT 
V. 

Claeksom. 


To  provide  against  this,  he  introduces  the  15th  condi- 
tion. 
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lion,  by  which  be  reserves  the  right  of  selling  the  un- 
sold lots,  *'  in  such  manner  and  under  such  different 
arrangements,  as  to  him  may  think  fit,  and  either  sub- 
ject to  or  not  subject  to  the  stipulations  "  contained  in 
the  conditions  of  sale. 


The  Defendants  insist,  that  they  are  entitled  to  have 
such  a  conveyance  as  would  make  it  appear,  on  the  face 
of  it,  that  every  person  who  afterwards  buys  any  of 
these  unsold  lots  will  be  bound  by  the  condition  as  to 
the  houses  to  be  built,  although  the  Defendants  have 
bought,  subject  to  this  16th  condition,  which  says,  that 
they  should  not  necessarily  be  bound  by  any  of  these 
stipulations.  They  then  say  that  as  the  9th  and  lOtb 
conditions  are  inserted  in  their  conveyance,  they  are 
not  bound  to  have  the  16th  inserted  in  it  also,  because, 
they  say,  that  the  11th  condition  provides  only  that  the 
9th  and  10th  conditions  should  be  inserted  in  their  con- 
veyance, and  does  not  specify  anything  else.  This, 
however,  I  consider,  is  certain : — that  the  vendor  is  en- 
titled to  say,  that  in  the  conveyance  to  the  Defendants 
the  exact  state  of  the  title  shall  appear,  and  that  he 
shall  not  be  prevented  selling  the  other  lots  unfettered 
by  the  same  covenants  and  conditions.  The  argument 
recoils  on  the  Defendants,  for  if  the  15th  condition 
were  omitted  in  their  conveyance,  and  the  Plaintiff  after- 
wards sold  the  other  lots  unfettered  by  the  10th  condi- 
tion, and  the  purchaser  built  bouses  of  less  value  than 
those  prescribed  by  that  condition,  a  right  of  action 
on  the  part  of  the  Defendants  would,  on  the  face  of  the 
deed,  arise,  and  the  Plaintiff  would  be  obliged  to  come 
to  this  Court  to  stay  the  action,  the  contract  between 
him  and  the  Defendants  being,  that  he  should  not,  as  to 
unsold  lots,  be  subject  to  these  conditions.  Whatever 
the  agreement  is,  the  truth  and  the  whole  truth  should 
be  stated  in  the  conveyance  to  the  Defendants,  in  order 

that 
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SlOMBY 


that  no  persons  may  be  misled  in  future.     I  am  of       1866. 
opinion  that  the  facts  should  appear  on  the  conveyance 
to  the  Defendants,  in  order  that  future  litigation  may  be 
prevented.  Clarmom. 

As  to  the  other  point,  I  am  of  opinion  that  the  sepa- 
rate deed  of  covenant  is  proper;  but  that  the  covenantee 
ought  to  have  possession  of  it,  in  case  the  covenant 
should  hereafler  be  broken.  If  there  had  not  been  a 
separate  deed  of  covenant,  a  counterpart  of  the  deed  of 
conveyance  would  be  necessary.  Then,  the  fact  being 
that  there  is  a  separate  deed  of  covenant,  the  question 
is,  how  to  prevent  a  future  purchaser  being  misled. 
The  means  are  simply  by  an  indorsement  of  notice  of 
the  deed  of  covenant  on  the  conveyance.  This  is  all 
that  is  required. 

I  am  also  of  opinion  that  there  is  nothing  in  the 
condition  of  sale  to  decoy  a  man  into  purchasing.  The 
15th  condition  was  introduced  merely  to  prevent  the 
seller  from  being  fettered  in  future,  in  case  any  of  the 
lots  should  remain  unsold.  The  fact  of  there  havincr  been 
only  two  or  three  lots  sold  may  be  a  great  inconvenience 
to  the  Defendants,  but  I  think  that  was  a  question  on 
which  they  were  bound  to  inquire,  and  having  chosen 
to  purchase  subject  to  the  1 5th  condition,  I  think  that 
those  lots  only  which  were  disposed  of  at  the  sale  had 
the  9th  and  10th  conditions  imposed  on  them. 

There  must  be  a  decree  for  specific  performance  with    ' 
costs,  and  a  reference  to  settle  the  conveyance  if  the 
parties  disagree. 
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Nov.  18. 


HENNIKER  v.  CHAFY. 


A  petition,  TN  1846,  lands  were  taken  by  a  railway  company, 
'^'tc'naiii  for  which  were  the  subject  of  an  administration  suit  in 

life,  for  pay-  this  Court.    The  purchase-money  bad  been  paid  into 

income  of  a  Court,  and  had  accumulated  according  to  the  trusts, 

fund  paid  into  The  accumulation   having  ended,  a  petition  was  pre- 

tbe  Lands  sented  by  the  tenant  for  life  for  payment  to  him  of  the 

^^S"'^h' ^h^  dividends.     This  was  served  on  the  railway  company 

fund  was  the  and  on  the  trustees  of  the  fund. 

subject  of  an 
Hdministration 

suit,  was  Mr.  Burdan  in  support  of  the  petition. 

served  on  the 
trustees : — 

Held,  that  the  ^Jr.  Holland,  for  the  railway  company,  submitted 
pay  tlie  trus-  that.  Under  the  **  Lands  Clauses  Consolidation  Act, 
tees'  costs.        1845"  (8  &  9  Vict.  c.  18,  s.  80),  the  company  was  not 

liable  to  pay  the  costs  of  the  appearance  of  the  trustees. 

He  cited   Hore  v.    Smith  (a);    Wilson  v.  Foster  {b); 

Sidney  v.  W%lmer{c)\  Henniker  v.  Chafyid). 

Mr.  Goring,  for  the  trustees,  was  stopped  by — 


The  Master  of  the  Rolls. 

I  must  follow  my  own  decision,  the  trustees  must 
have  their  costs. 

(a)  14  Jur.  55.  (c)  31  Beav.  338. 

(6)  26  Beav.  398.  {d)  28  Beav.  621. 
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T 


LAKE  V.  PEISLEY.  ^^  ^g 

HE   Secretary    of   the   Master  of  the  Rolls  had  An  order  of 

-     ,.       ,  -  1  J       ^1      course  made, 

declmed  to  make  an  ex  parte  order,  under  the  saving  just 
9th  Consolidated  Order,  rule  4,  for  liberty  to  use,  in  ^^^^^^^^*' 
this  suit,  at  the  hearing,  the  proceedings  in  bankruptcy,  I9th  Conso- 
including  the  depositions  and   schedules   of  accounts,  J?ui*4  toreld 
and  the  Vice-Chancellor  Stuart,  to  whom  the  cause  was  proceedings  in 
attached,  had  also  declined  to  interfere.  ^h^  hearing  of 

the  cause. 

Mr.  •/".  N,  Higgins  now  applied  ex  parte  for  the 
order.  He  referred  to  Ernest  v.  Weiss {a)\  in  which  an 
order  of  course  had  been  made  to  read  in  a  suit  evidence  j 

taken  in  a  winding-up,  saving  just  exceptions. 


The  Master  of  the  Rolls. 

I  think  it  is  an^order  of  course,  and  you  may  inform 
the  Secretary  that  I  think  so.  The  order  may  extend 
to  all  the  proceedings,  but  it  will  be  open  to  all  parties 
to  object  to  their  admissibility  at  the  hearing. 

(a)  1  N.  R.  6. 


126  CASES  IN  CHANCERY. 

1865. 


-,    ,^  DENT  V.  DENT. 

Dec.  12. 

By  a  conient  IV/TB*  BIRD  had  entered  into  a  contract  with  the 
nn^adiSnirtra-  trustees  of  a  will  for  the  purchase  of  an  estate. 

tion  suit,  a  pur* 

be  bound  by  ^^^^  ^^^  ^  Buit  for  the  administration  of  the  estate 
anv  order,  at    Qf  tij^  testatrix,  but  to  which  Mr.  Bird  was  not  a  party. 

If  he  were  a  •       » 

party  to  the  However,  on  the  8th  of  December ^  1 862,  an  order  bad 
"^Dtra  t  had  "^^^  made  in  the  suit,  on  the  application  of  the  trustees 
been  the  sub-  and  upon  the  appearance  and  consent  of  Mr.  Bird,  that 
Upon  a'dispute  ^^^  contract  should  be  carried  into  effect,  Mr.  Bird  con- 
arising  be-  senting  to  be  bound  by  this  or  any  other  order,  as  if  he 
purchaser  and  bad  been  a  party  to  the  cause  and  the  contract  had 
w'lw^Th    tb  '^^^  specially  the  subject  thereof. 

purchaser  was 

^itlt.  D«P"t««  having  afterwards  arisen  as  to  boundaries 
to  make  an       of  the  property  and  in  consequence  of  adverse  claimants 

documenu  o^  V^^^  ^^  ^^f  ^1**  Bird  claimed,  in  Chambers,  to  be 
and  to  pro-      entitled  to  compensation,  and  he  took  out  a  summons 

duce  them. 

that  the  trustees  might  make  the  usual  affidavit  of 
documents  in  their  possession.  This  summons  was 
adjourned  into  Court  for  argument. 

Mr.  Southgaie  and  Mr.  Druce  for  Mr.  Bird.  The 
purchaser  is,  under  the  order  of  1862,  to  be  treated  as  a 
party  to  the  suit  The  dispute  between  him  and  the 
trustees  is  therefore  to  be  determined  in  this  suit,  and 
he  is  consequently  entitled  to  the  usual  production  of 
documents. 


Mr.  Karilake  for  the  trustees.  The  applicant  is  not 
a  party  to  the  suit,  and  is  not  entitled  to  call  on  the 
vendors  to  make  an  affidavit  of  documents. 

The 
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The  Master  of  the  Rolls  held,  that  the  appli-  1865. 
canty  being  in  the  situation  of  a  party  to  the  suit,  was 
entitled  to  the  order  asked,  for  otherwise  he  would  be 
entitled  to  enforce  the  discovery  he  required  by  a  sepa- 
rate suit.  He  accordingly  ordered  the  trustees  to  file  a 
full  and  suflBcient  affidavit,  stating  whether  they  bad  in 
their  possession  or  power  any  documents  ''  relating  to 
the  matters  in  question  between  them  and  the  appli- 
cant," and  he  also  made  the  usual  order  for  their 
production. 

Reg.  Lib.  1S65,  A.,/ol.  2125. 


CHUBB  t;.  GRIFFITHS. 

Dee.  15. 
rriHE  Defendant,  an  infant,  had  advertised  second-  An  infant  who 

"^      band  iron  safes  for  sale  and  sold  which  he  repre-  .*??^:. 

■         spurious 

sented  and  were  marked  as  manufactured  by  the  Plain-  articles,  repre- 
tiff,  Mr.   Chubb.    They  were,  however,  spurious  and  to'bavebeen 
inferior  articles.  maiiufactured 

by  the  Plain- 
tiff, ordered  to 
pay  the  costs 
The  Plaintiff  instituted  this  suit  for  an  injunction  and  ofsuitforan 

an  account.  injunction. 


Mr.  Jessel  and  Mr.  Bunting  for  the  Plaintiff. 

Mr.  Archibald  Smith,  for  the  infant,  submitted  to  a 
perpetual  injunction,  but  he  argued  that  this  was  not  a 
case  for  costs  as  against  an  infant;  that  the  proceedings 
of  the  Plaintiff  had  been  unnecessarily  precipitate,  the 

Defendant 
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1865.        Defendant  having  acted   in   ignorance  and  having  at 
^'^^^^'^^      once  submitted. 

Chubb 

V. 

Griffiths. 

The  Master  of  the  Rolls. 

I  do  not  think  that  the  Plaintiff  is  to  blame  for 
coming  speedily  for  an  injunction;  it  was  his  duty  to 
do  so. 

But  I  think  that  the  Defendant,  who  sells  articles 
and  declares  positively  that  it  is  Chubb's  manufacture, 
is  not  at  liberty  to  say  that  he  was  ignorant  of  the  fact. 
He  was  bound  to  make  proper  inquiry  before  he  made 
so  positive  a  representation. 

In  such  a  case,  I  am  of  opinion,  upon  the  principle 
laid  down  in  Cory  v.  Gertcken  (a),  that  infancy  cannot 
protect  him  from  paying  the  costs  of  this  suit. 

(a)  2  Madd.  40. 


Reg.  Lib.  1865,  A.,/oL  2417. 
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BONVILLE  V.  BONVILLE.  ^  ^^ 

npHE  ordinary  partnership  decree  was  made  on  the  Under  the 
•*•      20th  of  Aprils  1860,  which  directed  an  account  creeina 

to  be  taken  of  the  partnership  dealings  and  transactions,  partnewhip 

11  ■  II  .1  1111      """^t  interest  is 

and  that  what,  upon  taking  the  said  account,  should  be  payable, on  the 

certified  to  be  due,  from  either  of  the  parties  to  the  ^**"*^®  ^°"'*^ 

'  *^  due  from  one 

other  of  them,  should  be  paid  by  the  party  from  whom  partner  to 
to  the  party  to  whom  the  same  should  be  certified  to  the  date  oT™ 

be  due*  the  certificate. 

The  costs  of 

The  Chief  Clerk,  by  his  certificate  dated  the  23rd  of  the%rtnership 
June^  1865,  found  380Z.  to  be  due  from  the  Plaintiff  accounts  are 

ordinarily 

to  the  Defendant,  and  the  cause  came  on  for  further  paid  out  of  the 

consideration.  partnership 

assets. 

Mr.  Hobkouse  for  the  Plaintiff. 

Mr.  Speed,  for  the  Defendant,  asked  that  the  Plaintiff 
might  pay  interest  from  the  date  of  the  certificate,  and 
also  the  costs  of  the  suit. 

Mr.  Hobhouse  in  reply. 

The  Master  of  the  Rolls. 

I  cannot  give  the  Defendant  costs.  The  practice^ 
except  there  be  something  very  unusual  in  the  case,  is, 
to  make  the  costs  in  partnership  suits  payable  out  of 
the  assets. 

But  the  Plaintiff  must  pay  interest  at  the  rate  of  4/. 
per  cent.,  from  the  date  of  the  certificate  on  the  amount 
due,  for  the  decree  directs  payment  of  the  balance  due 
as  soon  as  it  is  ascertained. 

Reg  Lib.  1860,  A.JoL  1328;  Selon,  Ch.  2,  %  7. 
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Dee.  20. 


YEOMANS  V.  WILLIAMS. 

A.  B.,  to  XN  1843,  the  PlaintiflF,  Mr.  Yeomans^  married  the 
iVi-law  liad"°by  daughter  of  the  testator,  Mr.  Richards. 

deed,  mort- 

^rrV^"de-  ^"  \^^^t  Mr.  Yeomans  mortgaged  a  house  and  pre- 
clinedtore-  roises  near  Birmingham  to  the  testator  for  1,000/., 
rest  and  after-  which  he  covenanted  to  repay  with  interest  at  Ah  per 
wards,  to         cent,  per  annum. 

induce  his 
son-in-law  not 

to  sell  and  The  Plaintiff  in  his  affidavit  stated   that  when   in 

mortgaged  *  Avffust,  1855,  he  offered  to  pay  the  testator  the  interest; 

property,  tlie  testator  declined  to  receive  it,  and  said  he  would 

promised  to  make  the  Plaintiff  and  his  wiFe  a  present  of  it,  and 

allow  him  to  added,  that  he  only  expected  the  Plaintiff,  in  future,  to 

live  there  rent  '  j       r 

free.    The       keep  up  the  fire  insurance  on  the  property. 

son-in-law 

acted  on  the         'pjj^  Plaintiff's  wife  also  deposed  to  a  conversation 

promise  until  ^  ^ 

A.  B.'f  death:  with  the  testator,  shewing  that  he  never  intended  to  be 

in  equity  no'    P^*^   *"y  interest.      In  fact  interest  bad  never  been 

interest  was      paid  to  or  asked  for  by  the  testator, 
payable  until 
that  time. 

In    1862,  an    estrangement  took  place,   and   Mrs. 

Yeomans  wrote  to  the  testator  that  her  husband  in- 
tended to  sell  the  property  and  pay  off  the  mortgage. 
To  this  the  testator  and  his  wife,  in  a  letter  to  Mrs. 
YeomanSf  replied  in  the  following  terms : — 

*'  You  wrote  to  tell  me  you  should  sell  your  house  to 
pay  me.  Did  I  ever  ask  you  to  do  it,  or  have  you 
paid  me  a  penny  since  you  had  the  money  from  me,  or 
ever  took  the  least  notice  about  it?  You  can  remain 
where  you  are.  You  cannot  sell  the  house,  and  I  hold 
the  deeds.  You  can  live  there,  just  as  you  do  now, 
without  paying  us  any  rent;  it  is  not  wished  that  you 

should 


Ybomani 

9. 
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should  give  it  up;  if  you  give  it  up,  you  must  get  sonie        1865. 

place,  and  that  you  must  pay  for.     We  can  only  say 

i%e  wish  you  every  blessing  if  we  never  see  you,  but 

must   tell    you    candidly    you   will    never    see   us   at     Wii,liams. 

Erdington. 

"  With  our  kind  respects  to  Mr.  Yeomans, 

**  We  remain,  dear  Mary  Ann,  yours  sincerely, 

"  James  and  Jane  Richards.^* 

In  consequence  of  this  letter,  Mr.  Yeomana  did  not 
proceed  to  a  sale  of  the  premises  comprised  in  the 
mortgage. 

The  testator  died  in  September,  1862. 

Upon  a  bill  for  redemption,  the  PlaintiflT,  Mr. 
Yeomang,  contended  that  the  testator  had  released  him 
from  the  payment  of  interest  down  to  his  death. 

Mr.  Baggallay  and  Mr.  W.  R.  Fisher,  for  the  Plain- 
tiflT, contended  that  no  interest  was  payable  prior  to  the 
death  of  the  mortgagee ;  West  v.  Fritche  (a). 

Mr.  Haynes  for  the  Defendants.  There  is  a  cove- 
nant to  pay,  which  cannot  be  released  either  by  mere 
parol  or  by  a  declaration  of  making  a  voluntary  gift. 
Unless  there  be  a  discharge  from  the  debt  at  law,  there 
is  none  in  equity ;  Cross  v.  Sprig j  (A). 

The  Master  of  the  Rolls. 

I  think  the  PlaintiflT  is  entitled  to  redeem  on  payment 
of  interest  from  the  last  day  when  interest  accrued  be- 
fore 

(n)  3  Exch.  Ttep,  216.  (b)  6  Hare,  552. 

k2 
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fore  the  death  of  the  testator.  I  do  not  understand 
that  the  Vice-Chancel  lor,  in  Cross  v.  Sprigg^  meant  to 
lay  down  this  proposition : — that  a  man  may  not  let 
a  farm  to  another,  and  say  ''you  s1)all  hold  it  rent 
free/'  or  that  a  man  may  not  say  **  you  may  occupy  it 
at  a  nominal  rent,  or  you  may  live  there,  and  I  never 
intend  to  call  on  you  to  pay  any  rent."  Is  there  any- 
thing, in  this,  contrary  to  law,  or  which  equity  would 
not  think  fit  to  enforce  ?  or  is  there  any  such  equitable 
rule  which  applies  to  interest,  because  a  verbal  promise 
is  no  release  at  law? 


I  am  disposed  to  think  that  this  case  would  come 
under  another  head  of  equity : — I  allude  to  those  cases 
in  which  a  person  promises  another  to  do  something  for 
him  as  an  inducement  to  him  to  take  a  different  course 
of  life.  This  Court,  in  such  cases,  compels  the  promiser 
to  make  good  his  promise.  If  a  son-in-law  says  ''  I  am 
not  rich  enough  to  live  in  my  present  residence,  and  I 
intend  to  sell  it,  and  the  father-in-law  replies,  "  Don*t 
sell  it,  continue  to  reside  there,  I  will  not  charge  you 
with  rent,"  or  "  I  will  pay  the  rent  for  you,"  it  would  be 
difficult,  when  the  son-in-law  has  relied  on  that  promise, 
to  say  that  the  Court  would  not  give  effect  to  it. 

In  such  cases,  there  is  this  distinction  between  prin- 
cipal and  interest: — if  he  intended  to  give  up  the 
principal,  why  did  he  not  give  up  the  security ;  but  to 
keep  the  security  is  consistent  with  releasing  the 
interest. 

I  must  hold  that  all  interest  is  released  up  to  the 
last  day  of  payment  of  interest  to  the  testator's  death, 
and  I  must  make  the  usual  redemption  decree. 


Note.— >&e  Flower  v.  Marten^  2  MyL  Sf  Cr.  459. 
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HARDWICK  V.  WRIGHT.  Jn/y  14, 17. 

Nov.  17. 

ON  the  24th  of  Avgust,  1852,  the  Plaintiff,  Mrs.  As  between 
Hardwick,  intermarried  with  the  Defendant,  Albert  JJjJ^f  ^ff  J^^ 

Hardwick,  a  draper,  at  Windsor.  primary  secu- 

rity prove 
worthleas, 

She  was,  at  that  tin^e,  entitled  for  life  to  a  rever-  whether  it  wm 

/•  ^  /^/^/^^    /!*>#.  ^  SO  originally  or 

sionary  interest  in  a  sum  of  5,000/.  X3  :  05.  per  Cents,  whether  it 

expectant  on  the  decease  of  her   mother,  which  was  hecomesso 
'^  afterwards,  the 

settled  on  her  for  her  separate  use.      There  was  no  surety  is  not 
restraint  against  anticipation,  and  no   settlement   was  u*^e8«1§,e  io^ 
made  on  her  marriage.  or  deficiency 

of  the  original 
and  primary 

Five  months  after  the  marriasce,  Mr.  Hardwick  was  ««c"nty  was 

occasioned  by 
compelled  to  come  to  an  arrangement  with  his  credi-  the  act  of  the 

tors,  whose  claims  he  was  unable  to  discharge*     By  the  ^^j^ ^    i 

deed,  his  creditors  were  to  be  paid  by  four  instalments  a  trader  as- 

at  three,  six,  nine  and  twelve  months,  to  be  secured  by  '^3,  ^^^  ^ 

Mr.  Hardunck*s  promissory  notes,  and  the  payment  of  ■^«  B*,  tose- 

cure  a  compo* 
those  at  nine  and  twelve  months  was  to  be  secured  by  gition  to  his 

the  covenant  of  Mr.  Wright,  as  his  surety.     The  lia-  ^'^^'^Jl^^ame 
bility  thus  incurred  by  Mr.  Wright  was  to   be  secured  liable  for  the 
by  the  assignment  from  Mr.  Hardwick  to  Mr.  Wright  S^^ofthe'^^'' 
of  all  Mr.  Hardwick' s  estate,  goods  and  effects,  what-  trader  became 
soever    and   wheresoever;    and,   in    addition,   by   the  ii.B.  in  re- 
assignment by  Mrs.  Hardwick  of  her  reversionary  life  "P^*  ^  ^^^ 
o                 J                                                                     J  separate 

interest  estate.    In 

NovembeTf  the 
trader  was  made  bankrupt,  and  A.  B,  entered  into  an  arrangement  by  which  he  gave 
up  the  goods  to  the  assignee: — Held,  that  A,  JB.*t  assignment  was  an  act  of  bank- 
ruptcy, and  that  the  wife's  separate  estate  as  surety  was  not  released. 

When  a  Plaintiff  has  delayed  filing  her  bill  for  ten  years,  the  time  which  has  elapsed 
ought  to  preponderate  in  the  Defendant's  favor,  where  the  evidence  is  conflicting,  and 
the  balance  of  it  is  even. 
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1865.       interest  in  the  sum  of  5,000/.  settled  on  her  for  her 
^'^^^^^^      separate  use. 

Hardwicr 

Wright.  Accordingly,  by  indenture  dated  the  23rd  of  Marc/i, 

1853,  Mr.  Hardwick  assigned  to  Mr.  Wright  his  lease- 
hold trade  premises,  and  his  stock-in-trade,  credits  and 
securities,  for  the  purpose  of  enabling  him,  ''at  his  dis- 
cretion as  he  should  think  proper,''  to  provide  for  the 
payment  of  the  promissory  notes,  and  to  repay  himself 
his  advances,  with  power  to  sell,  for  that  purpose, 
''sooner  or  later  after  the  execution  of"  this  indenture. 

By  an  indenture  of  even  date,  Mrs.  Hardwick  as- 
signed to  Mr.  Wriffht  her  interest  in  this  sum  of  5,000/. 
to  provide  for  the  payment  of  the  instalments  and  to 
repay  Mr.  Wright  his  advances.  Mr.  Wright  did  not, 
at  first,  take  possession  of  the  business,  but  having 
received  sufficient  to  pay  the  first  two  instalments^  he 
paid  them.  The  third  instalment  became  due  on  the 
24th  of  November,  1853,  but  Mr.  Hardwick  was  unable 
to  provide  the  funds  to  pay  it,  and,  after  some  negotia- 
tion, Mr.  Wright  on  the  same  day  took  possession.  Mr. 
Hardwick,  on  the  following  day  (25th  of  November), 
signed  a  declaration  of  insolvency,  upon  which  he  was 
adjudicated  bankrupt  on  the  following  day. 

After  some  discussion  between  Mr.  Wright  and  the 
assignees,  an  arrangement  was  come  to  between  them ; 
and,  by  an  agreement,  dated  the  9th  of  January,  1854, 
and  made  between  the  assignees  of  the  one  part  and 
Mr.  Wright  of  the  other  part,  it  was  agreed  (among 
other  things)  that  Mr.  Wright  should  not  be  entitled  to 
prove  under  the  bankruptcy  in  respect  of  any  payments 
theretofore  made  by  him  to  any  creditors,  parties  to  the 
creditors'  deed,  on  account  of  the  third  instalment,  and 
that  he  should  pay  the  assignees  200/.  in  satisfaction  of 

all 
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all  the  claim  they  might  have  against  him  on  account  *     1866. 
of  moneys  received  prior  to  the  bankruptcy  or  otherwise,       ^"^^/^ 
and  that   he   should   relinquish   to   the   assignees  the  9, 

stock-in-trade,  book  debts,  leasehold  and   other  pro-      WRiaax. 
perty  of  the   bankrupt  claimed  by  him  (Mr.  Wriffht) 
under  the  deed  of  the  23rd  of  March^  1853. 


In  February f  1856,  Mr.  Wright,  having  paid  1,038/. 
on  behalf  of  Mr.  Hardwich,  sold  Mrs.  Hardwiclts  in- 
terest in  the  fund  for  800/. 


The  tenant  for  life  died  in  February,  1863. 

In  October,  1863,  Mrs.  Wright  instituted  the  present 
suit,  charging  the  Defendant  with  negligence  in  leaving 
the  stock-in-trade  in  the  bankrupt's  order  and  disposi- 
tion, and  insisting  that  she  was  released  thereby. 

She  also,  by  her  bill,  charged,  that  the  agreement  of 
the  9th  of  January,  1845,  had  not  been  executed  with 
her  privity  or  concurrence,  or  approved  of  by  her  soli- 
citor, and  that,  by  means  thereof,  the  position  of  the 
Plaintiff,  as  surety,  had  been  prejudiced,  and  that  she 
was,  by  means  thereof,  released  from  being  such  surety. 

The  bill  prayed  a  declaration,  that,  by  means  of  the 
agreement  of  the  9th  of  January,  1854,  and  the  other 
acta  of  Wright,  the  Plaintiff  was  released  from  her 
suretyship,  and  for  a  reconveyance  of  her  property  and 
an  account. 


Mr.  Selwyn  and  Mr.  A.   Smith,   for  the  Plaintiff, 

cited 
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1866.     ^<^>t^d  Pearler.  Deacon  (a);  Pledge  v*  Busg(b);  Capel 

^■^v^      V.  Butler  (c) ;  Ex  parte  Mure  {d ). 
Haedwick 

V. 

Weiobt.         Mr.  Jessel,  Mr.  Bayley  and  Mr.  6r.  O.  Morgan  for 
Mr.  Wright. 

Mr.  Selwyn  in  reply.     Wheat  leg  v.  Bastow  {e). 


The  Master  of  the  Rolls. 

Nov,  9.  The  real  question  to  be  deterdiined  is,  whether  the 

acts  of  Wright^  subsequently  to  the  execution  of  the 
indenture  of  23rd  of  JUarch^  1853,  and  the  arrangement 
be  entered  into  with  the  husband's  assignees  in  bank- 
ruptcy, have  discharged  the  Plaintifi'  from  her  surety- 
ship. 

I  have  no  hesitation  in  declaring  my  opinion  to  be, 
that,  unless  the  Defendant  Wright  has  forfeited  the 
right  he  had  under  these  deeds,  the  reversion  of  the 
Plaintiff  was  and  is  liable  to  make  good  any  advances 
made  by  him. 


The  real  question  is,  whether  the  subsequent  acts  of 
the  Defendant  have  deprived  him  of  that  right.  The 
Plaintiff's  counsel  contend  that  the  effect  of  the  deed  of 
the  23rd  of  March,  1853,  is,  merely  to  make  the  Plaintiff 
a  surety  for  so  much  as  the  husband's  property  would 
not  produce  for  the  liquidation  of  the  sums  paid  by 
Wright,  and  that  the  arrangement  made  between  the 

Defendant 


(a)  24  Btav.  186,  and  I  De 
Gex  if  J.  461. 
(6)  Jokm.  663. 


(c)  2  Sim.  4  St.  457. 

{d)  2  Cox,  63. 

{e)  1  De  G ,  M.  Sf  G.  272. 


Haedwick 

V. 
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Defendant  Wright  and  the  assignees  in  bankruptcy  of  1865. 
the  PlaintifTs  husband,  in  January,  1864,  is  a  release  of 
such  suretyship,  inasmuch  as  the  effect  of  it  was,  that 
the  whole  of  the  husband's  property  was  not  applied,  in  Wright. 
the  first  instance,  in  discharge  of  what  was  due  to  the 
Defendant  To  determine  this,  we  must  examine  the 
transaction  itself.  It  was  occasioned  by  the  following 
circumstances : — On  the  25th  of  November,  1853,  the 
Defendant  Hardwick  signed  a  declaration  of  insolvency, 
and,  on  the  following  day,  he  was  adjudicated  a  bank- 
rupt. The  effect  of  this  was,  that  the  deed  of  23rd  of 
March^  1853,  which  was  in  my  opinion  an  act  of  bank- 
ruptcy, became  invalid  as  against  the  creditors  of  the 
bankrupt,  who  were  then  entitled  to  avail  themselves  of 
the  deed  as  an  act  of  bankruptcy.  If  this  be  a  correct 
view  of  the  case,  then  the  assignees  of  Mr.  Hardwick 
might  have  taken  possession  of  the  whole  property  and 
left  the  Defendant  Wright  without  any  redress  or  re- 
payment, except  so  much  only  as  he  might  be  able  to 
obtain  on  proof  of  his  debt  under  the  bankruptcy. 

In  this  state  of  things,  the  arrangement  of  the  9th  of 
January,  1854,  was  entered  into.  I  am  of  opinion 
that,  by  this  arrangement,  the  Defendant  Wright  gave 
up  nothing  that  he  could  have  retained;  and  if  this 
be  so,  it  cannot  be  said  that  he  gave  up  or  lost  a 
security,  the  value  of  which  could  not  be  ascertained, 
and  that,  by  reason  thereof,  the  surety  is  discharged 
either  in  toto  or  pro  ianto.  If  the  primary  security 
proves  to  be  worthless,  whether  it  was  so  originally,  or 
whether  it  became  so  afterwards,  this  does  not  dis- 
charge the  surety,  unless  the  loss  or  deficiency  of  the 
original  and  primary  security  was  occasioned  by  the  act 
of  the  creditor. 

In  this  case,  I  am  of  opinion  that  no  act  of  the  De- 
fendant 
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fendanty  Wright^  has  made  the  assigtmient  of  the  goods 
and  lease  of  the  Plaintiff's  husband  valueless.  What, 
in  truth,  did  make  it  so  was,  the  declaration  of  insol- 
vency by  Mr.  Hardwick  on  the  25th  November  follow- 
ing, which  enabled  his  creditors  to  avail  themselves  of 
that  deed  as  an  act  of  bankruptcy. 

It  is  true  that  Mr.  Wriffht  did  not  contest  the  matter 
with  the  assignees,  but  no  man  is  required  to  litigate  a 
question  where  the  law  is  against  him ;  and  the  real 
question  on  this  deed  is,  whether  it  was  or  was  not  an 
act  of  bankruptcy  which  could  be  set  aside  by  the 
creditors  of  the  bankrupt.  If  he  has  mistaken  the  law, 
he  must  take  the  consequences ;  but,  in  ray  opinion,  he 
was  rightly  advised  as  to  the  character  of  that  deed, 
and  the  course  he  took  was  the  best,  not  merely  for 
himself  but  also  for  the  Plaintiff,  as  by  it  he  got 
(which,  however,  as  events  have  turned  out,  must  be 
admitted  to  have  been  valueless)  the  contingent  rever- 
sionary interest  in  the  testator's  property  given  to  the 
Plaintiff  and  not  settled  for  her  separate  use,  which,  in 
the  event  of  such  reversionary  interest  falling  into  pos- 
session during  the  life  of  the  Plaintiff's  husband,  would 
have  belonged  to  the  assignees. 

I  am  of  opinion,  therefore,  that  the  arrangement 
made  by  Mr.  Wright  with  the  assignees  of  Mr.  Hard- 
wick, did  not  occasion  any  loss  or  injury  to  the  original 
security  given  by  Mr.  Hardwick  by  the  deed  of  Marchy 
1853;  consequently,  that  the  Plaintiff  was  not  preju- 
diced by  such  arrangement,  and  that  the  property 
which  she  conveyed,  as  a  further  security  to  Mr. 
Wright  for  his  advances,  remained  still  applicable  for 
that  purpose. 


There  is  still  another  circumstance,  which,  although 

it 


Uardwick 

V. 
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It  has  not  formed  any  part  of  the  grounds  on  which  I  1865. 
have  found  myself  compelled  to  decide  against  the 
Plaintiff,  ought  not  to  be  passed  by  without  notice,  and 
it  is  this : — The  arrangement,  made  by  the  Defendant  Wright. 
Wright  with  the  assignees  of  Hardwick,  took  place 
early  in  January,  1864 ;  the  sale  of  the  Plaintiff's  re- 
versionary interest  in  the  5,000Z.  took  place  in  February, 
1856;  both  these  facts  were  well  known  to  the  Plaintiff 
and  her  advisers  at  the  time  when  they  occurred.  All 
that  is  known  to  them  now  was  known  to  them  then, 
yet  no  step  was  taken,  either  to  prevent  the  sale  of  the 
reversion  or  to  insist  on  the  release  of  the  Plaintiff*s 
property,  by  reason  of  the  arrangement  with  the  as- 
signees in  January,  1854,  until  the  reversion  fell  into 
possession,  by  the  death  of  the  tenant  for  life  in 
February,  1863,  and  then,  nine  years  after  the  transac* 
tion  complained  of  and  when  the  evidence  of  assent  or 
dissent  becomes  less  trustwortliy,  and  in  October,  1863, 
this  bill  is  filed. 

Absence  from  this  country  or  insufficient  means  does 
not  justify  this  delay,  and  this  delay  would  entitle  the 
Defendant  Wright  to  insist,  that,  in  any  conflict  of 
evidence  where  the  balance  is  even,  the  time  which  has 
elapsed  is  an  element  which  ought  to  preponderate  in 
his  favour.  However,  1  have  treated  the  matter  as  if 
the  arrangement  of  January,  1854,  had  been  recent  and 
entered  into  against  the  will  of  the  Plaintiff. 

The  decree  will  be,  (at  the  option  of  the  Plaintiff,) 
either  to  have  the  bill  dismissed,  or  to  direct  an  account 
of  the  receipts  and  payments  of  the  Defendant  Wright, 
in  the  ordinary  form  ;  but,  in  either  case,  the  Defendant 
Wright  must  have  the  costs  of  the  suit  up  to  the  pre- 
sent time. 
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WHITWELL  V.  ARTHUR. 

Nov.  7,  10. 

A.  B.  having  fTlHE  Plaintiff  and  Defendant  entered  into  partner- 
been  rendered  li.  i**  jj  -xr  ±  c 
incapable  of                ^"^P  ^^  chemists  and   druggists  tor  a  term^  of 

performing  bit  which  about  two  years  remained  unexpired. 

partnership  "^ 

duticB,  his 

KlU^iMt^*       In  January,  1864,  the  Defendant  was  seized  with 

him  for  a  dia-  paralysis,  which  incapacitated  him  from  attending  to 

ffrwarda        *^'»  ^"^*«8  ^  *  partner, 
and  before 

the  hiring,  j^  jfovemler,  1864,  the  Plaintiff  instituted  this  suit 

A.  B.t  health  '        ,      , 

improved: —     to  dissolve  the  partnership  in  consequence  of  the  in- 

£SS:*uot    cpa^'y  of  the  Defendant. 

sufficient 

diMoWn'^'th  ^^'  Woodroffe,  for  the  Plaintiff,  insisted  that  the 
partnership,  State  of  the  Defendant's  health  rendered  it  impossible 
ceedinin  were  ^^^  ^^^  partnership  business  to  be  continued,  and  that 
stayed,  with  the  nature  of  the  business  rendered  it  perilous  to  the 
app]J  Plaintiff  to  have   it  attended   to   by  an  incompetent 

person.    That  the  Plaintiff  was  therefore  entitled  to 
have  the  partnership  dissolved  and  the  accounts  taken. 

Mr.  Selwyn  and  Mr.  Eddis^  for  the  Defendant, 
argued,  that  the  Defendant's  inability  had  been  tempo* 
rary,  that  his  health  was  now  restored,  and  that  con- 
sequently that  there  was  no  sufficient  ground  to  justify 
a  dissolution  of  the  existing  partnership. 


The  Master  of  the  Rolls. 

No9, 10.  This  is  a  suit  for  the  dissolution  of  a  partnership  on 

the  ground  of  the  permanent  incapacity   of  the  De- 
fendant. 


Arthur. 
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feiidant.    The  Defendant  was  seized  with  a  paralytic        1865. 
attack  in  January,  1864,  and  in  November  Following  the     _ 
bill  was  filed.     I  think,  on  reading  the  evidence,  that  «. 

during  the  whole  of  this  interval  the  Defendant  was 
incapable  x)f  performing  the  duties  which  he  had  cove- 
nanted to  perform  by  the  articles  of  partnership.  But 
1  think  he  has  improved  in  health  since  that  time,  and 
that  in  June,  1865,  down  to  which  time  the  medical 
evidence  extends,  he  was  competent  to  perform  his 
duties,  though  I  cannot  say  he  was  then  perfectly  com- 
petent or  as  competent  as  he  had  been  previous  to  his 
illness.  I  think,  on  the  evidence,  that  there  is  not 
sufficient  to  justify  the  dissolution  of  the  partnership, 
and  the  medical  men  look  forward  to  an  improvement 
in  his  heath. 

I  cannot  dissolve  the  partnership,  but  the  Plaintiff 
was  entitled  to  file  this  bill,  for  he  might  reasonably 
think,  that  the  Defendant  would  not  be  able  to  perform 
his  duties.  I  at  first  thought  of  dismissing  the  bill 
without  costs ;  but  as  a  new  suit  might  become  neces- 
sary, 1  think  that  the  proper  course  would  be  to  stay  all 
further  proceedings  and  to  reserve  liberty  to  apply.  If 
the  Defendant  should  continue  to  improve,  this  would 
be  the  same  as  dismissing  the  bill  without  costs ;  but  if 
his  health  should  fail,  the  result  of  this  order  would 
render  the  expense  of  another  suit  unnecessary. 

Therefore,  stay  all  further  proceedings  in  this  suit, 
with  liberty  to  apply* 


NoTB— &e  Sadler  v.  Lee,  6  Beav.  327;  Leafy,  Coles,  I  De  G., 
M.  4-  O.  171 ;  Be«rA  v.  Frolkh,  1  PAi/.  172. 
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1865. 


CHEESMAN  v.  PRICE. 
Nov.  13, 14.  PRICE  V.  CHEESMAN. 

Drc.  4. 

By  articles  of    JN  1860,  the  Plaintiff,  Mr.  Price,  a  tailor,  took  the 
uYerm"e!.^  ^^  Defendant,  Mr.  Cheesman,  into  partnership.     By 

V?®®"  (':,*"*'    the  articles,  the  partnership  was  to  continue  ten  years, 

B.f  ail  billa  "^  .         i        t»  • 

were  to  be        determinable   as   afler   mentioned.     Price  was   to   be 
on"*^  ^b  ^'     ^"t»^'ed  to  three-fourths  of  the  profits,  and  Cheesman  to 

drew  a  bill  on    one-fourth, 
a  customer  for 
the  amount  of 

his  bill :—  fhe  9th  article  was  as  follows : — 

Held,  that  this 

was  not  a  sub-       "That  all  cheques,  bills,  notes  or  other  negociable 

stantial  viola-  .  .  ,  .  ,  ,  .         ,  ^    , 

tionofthe        securities,  which   may  be   given,   signed,  accepted   or 
**^^i?J^- ..        indorsed  on  behalf  of  the  partnership,  shall  be  signed, 

The  failure  , 

of  one  partner  accepted  and  indorsed  in  the  name  of  the  firm  by  Price 
to  enter  in  hU    only,  or  by  Cheesman,  if  previously  authorized  to  do  so 

nership  by  Price  by  some  writing  under  his  hand." 

moneys  re- 
ceived by  him 

is,  of  iuelf  and      By  the  10th,  Price  was  to  be  at  liberty  to  draw  36/. 
ofanypro^       monthly,    and    Cheesman    12/.    monthly,   out    of   the 

visions  in  the     profits. 
Articles  of 
partnership, 

Jroundforthe  ^^^  ^^^^^  "  ^^^'^  ^^  ^'^«  partners  shall  keep  or 
other  partner  cause  to  be  kept  good  and  proper  books  of  account,  in 
By  artfcles  ^^ich  shall  be  entered  all  the  receipts  and  payments, 
of  a  partner-  dealings  and  transactions  of  the  partners,  respectively, 
each  partner  '  m  the  course  of  the  partnership  business,  in  the  manner 
was  to  keep      usually  adopted  in- a  business  of  the  like  nature,  and 

proper  books  j  r  i 

of  account  and  Cheesman 

to  enter  all  his 

receipts,  and  in  default  the  other  might  dissolve  the  partnership.    One  partner  had 

made  small  omissions  in  seventeen  instances,  which,  in  the  aggregate,  amounted  to 

9/.  10s. :— He/</,  that  this  justified  the  other  in  dissolving  the  partnership. 
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Cheesman  shall,  from  time  to  time,  furnish  Price  with        1866. 
proper  memorandums  of  all  the  receipts  and  payments, 
dealings  and  transactions  of  him,  Cheesman^'m  the  course 
of  the  business,  in  order  that  the  same  may  be  duly 
entered," 

The  18th  provided  (amongst  other  things),  that  if 
Cheesman  '' should  wilfully  neglect  or  refuse  to  keep 
just  and  proper  accounts,  as  thereinbefore  provided,  or 
should  do  anything  repugnant  to  clauses  6  or  9,"  Price 
should  be  at  liberty  to  dissolve  the  said  partnership  by 
giving  a  written  notice,  and  thereupon  the  said  partner- 
ship should,  from  the  time  of  giving  or  leaving  such 
notice,  cease  and  determine* 

The  20th  article  provided,  that  in  case  of  a  dissolution 
by  notice  given  by  Price  to  Cheesman,  under  clause  18, 
Cheesman  should  be  considered  to  have  quitted  the 
business  for  the  benefit  of  Price.  On  breach  of  ar- 
ticle 18  Cheesman  was  to  pay  Price  1,000/.  for  liqui- 
dated damages. 

The  partnership  commenced  in  July,  1860,  and  the 
Defendant  was  principally  employed  in  attendhig  in  the 
country. 

On  the  21st  of  July,  1863,  Price,  allegiug  that 
Cheesman  had  violated  the  above  articles,  gave  him  a 
written  notice  declaring  the  partnership  dissolved. 

The  particulars  of  these  violations  are  stated  in  the 
judgment. 

In  April,  1864,  Cheesman  instituted  the  first  suit  for 
a  dissolution  of  tite  partnership^  and  to  have  the  ac- 
counts taken. 

In 
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In  June^  1864,  Price  filed  his  bill  for  a  declaration 
that  the  partnership  had  been  dissolved  on  the  21st  of 
July  J 1863,  and  for  taking  the  accounts  on  that  footing, 
and  claiming  1,000/.  for  liquidated  damages  under  a 
clause  in  the  articles,  but  which  was  however  abandoned 
at  the  bearing. 


Mr,  Selwytij  Mr.  Southgate  and  Mr.  Everett  for  the 
Plaintiff.  Parsons  v.  Hayward{a) ;  Kemble  v.  Farren (i) ; 
Setts  V.  Burch  (c). 

Mr.  Jessel  and  Mr.  Hemming  for  Price* 

Mr.  Selwyn  in  reply.    Blisset  v.  Daniel  {d). 


The  Master  of  the  Rolls. 

Dec.  4.  The  real  question  in  this  case  is,  whether,  under  the 

articles  of  partnership  pr  otherwise,  Mr.  Price  was  jus* 
tified  in  sending  the  notice,  and  thereby  causing  a  dis- 
solution of  the  firm.  The  principal  charges  made  by 
Mr.  Price  against  Mr.  Cheesman  relate  to  the  accounts 
kept  by  him.  The  charges  are,  first,  that  he  violated 
clause  9  of  the  articles,  by  endorsing  bills  on  behalf  of 
the  partnership ;  secondly,  that  he  has  omitted  to  enter 
in  his  accounts  sums  received  by  him  ;  and,  thirdly,  that 
he  did  not  remit  at  once  to  the  firm  in  London  the  sums 
received  by  bim  in  the  country,  but  deducted  therefrom 
his  expenses  and  the  sums  he  was  allowed  to  draw  in 
respect  of  his  share  of  the  profits. 


In 


(a)  31  Beav.  199,  and  S  Jur» 
924. 

(6)  6  Bing  141. 


(r)  4  HwL  4  N.  506. 
(/)  10  Hare,  493. 
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In  order  to  be  able  to  jadge  of  this  matter  satis- 
faGftorily,  I  have  been  compelled  to  go  into  the  accountSi 
as  well  as  I  could,  upon  the  affidavits,  with  the  help  of 
the  ledgers  of  the  firm.  I  think  that  the  counsel  for 
Mr.  Price  push  the  construction  of  the  9th  clause  of 
the  partnership  article  too  far,  when  they  contend  that 
it  was  a  violation  of  it  for  Mr.  Cheesman  to  draw  a  bill 
upon  a  customer,  to  be  accepted  by  that  customer  for 
the  amount  of  his  account,  when  the  customer  was 
unable  or  refused  to  pay  the  amount  due  from  him  in 
cash,  but  consented  to  give  a  bill  for  it.  It  is  to  be  re- 
membered that  Mr.  Cheesman  was  acting  as  the  collect- 
ing partner  in  the  country,  and  the  necessity  of  sending 
to  London  to  have  such  a  bill  drawn,  and  of  having  it 
remitted  to  him  by  post,  would  have  occasioned  serious 
delay  and  some  expense,  and  would,  in  the  end,  have 
resulted  in  the  same  conclusion  ;  while  the  delay  might 
have  occasioned  the  loss  of  the  opportunity  of  obtaining 
the  bill,  besides  the  expense  of  keeping  Mr.  Cheesman 
at  the  place  where  the  customer  resided  for  two  days, 
during  which  time  he  might  have  had  no  more  business 
to  transact  there.  There  is  a  marked  difference  between 
drawing  a  bill,  to  be  accepted  by  a  stranger,  for  the 
purpose  of  enabling  the  drawer  to  raise  money  on  it, 
and  drawing  a  bill,  to  be  accepted  by  the  customer  of 
the  firm,  for  the  amount  of  his  account.  I  think,  there- 
fore, the  fact  of  Mr.  Cheesman  having  drawn  these  bills 
was  not  a  violation  of  the  9th  clause ;  but  it  was  essential 
that  the  bill  should  be  transmitted  at  once  to  the  bankers 
of  the  firm  for  the  purpose,  if  not  of  being  negotiated, 
at  least  of  being  presented  for  payment  at  maturity,  and 
for  taking  the  necessary  proceedings  upon  it  if  it  was 
not  duly  honoured.  I  do  not  think,  therefore,  that  much 
stress  ought  to  be  laid  upon  this  circumstance  of  the 
bills  being  drawn  by  Mr.  Cheesman. 

The 
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1866.  The  charge  that  Mr.  Cheesman  deducted  his  expenses 

and  his  monthly  share  of  the  profits  out  of  the  sums 
received  by  him,  instead  of  remitting  the  sums  entire  to 
London,  is,  in  my  opinion,  a  charge  with  more  substance 
in  it,  but  not  one  of  so  serious  a  character  as  would,  in 
my  opinion,  have  justified  the  steps  taken  by  Mr.  Price, 
although  it  was  very  desirable,  in  order  that  the  accounts 
should  be  kept  clear  and  distinct,  that  the  regular  course 
should  have  been  adopted. 

But  the  charge  that  sums  were  received  by  Mr. 
Cheesman,  which  were  never  entered  in  the  accounts,  is 
one  of  much  more  serious  character,  and  one  which,  in 
my  opinion,  affords  ample  foundation  to  justify  Mr.  Price 
in  giving  notice  of  dissolution  of  the  30th  July,  1863, 
even  independently  of  the  articles  of  partnership. 

I  have  endeavoured  to  investigate  this  matter  as  well 
I  could.  I  have  been  unable  entirely  to  make  out  the 
state  of  the  case  as  to  some  of  the  items,  but,  as  to  the 
others,  the  evidence  is  strongly  inculpatory  of  the  course 
pursued  by  Mr.  Cheesman.  In  many  cases,  Mr.  CheeS" 
man  charged  himself  with  having  received  a  less  sum 
than  he  actually  received.  In  Mr.  Price's  affidavit 
seventeen  instances  are  given,  amounting  in  the  whole 
to  220/.  19«.  6d.,  charged  by  Mr.  Cheesman  as  received 
by  him,  while,  in  fact,  he  received  2302.  9s.  6d.  After 
a  careful  examination  of  the  books  and  the  evidence, 
this  appears  to  me  to  be  proved.  It  is  suggested  that 
the  difference,  which  is  but  9/.  10^.,  is  either  trivial 
or  to  be  explained  by  the  discount  allowed  to  cus* 
tomers;  but  the  real  objection  does  not  lie  in  the 
amount,  but  in  the  system  which  it  reveals  and  the 
want  of  confidence  which  one  partner  must  necessarily 
feel  towards  another  who  is  capable  of  thus  conducting 
the  accounts.    When  such  irregularities  are  possible,  it 

must 
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must  necessarily  be  productive  of  most  injurious  conse- 
quences to  the  business^  particularly  errors  in  sending 
ia  accounts  to  customers,  than  which  nothing  I  believe 
is  more  likely  to  injure  a  tradesman.  Many  attempts 
are  made  by  Mr.  Cheesman  to  explain,  this,  on  the  ground 
of  discount  and  the  like ;  but  these  attempts^  in  my 
opinion,  wholly  fail,  and  the  irregularity  in  his  accounts 
is,  in  my  opinion,  an  established  fact,  even  upon  his  own 
shewing.  But  were  it  otherwise,  nothing  can  justify 
the  omission  to  add  some  statement  in  the  acoounts^ 
to  explain  why  it  was  that  the  larger  sum  appearing 
to  be  due  from  the  cut^tomers  was  discharged  by  the 
payment  of  the  smaller  one.  This  fact  would  alone,  in 
my  opinion,  have  jastified  Mr.  Price  in  potting  an  end 
to  the  partnership. 


1866. 


CaBESMAtf 
V. 

Pkicc 


The  case,  however,  against  him  does  not  rest  here ; 
there  are  numerous  cases  of  money  received  by  him  and 
wholly  omitted  from  his  accounts :  and  this  is  established 
in  many  cases  by  his  own  admission.  In  his  answer,  he 
admits  having  received  7/.  and  32.  Is.,  which  be  did  not 
account  for,  aud  122.  10^.,  vrhich  he  did  not  account  for 
till  six  months  afterwards.  He  also  admits  having  rc'^ 
ceived  IL  from  Mr.  Berfidffe,  for  which  he  did  not  ac- 
coont.  He  tries  to  explain  this,  by  making  it  appear 
that  it  was  subsequently  paid  as  part  of  a  larger  and 
another  sum  ;  but  even  if  this  were  true,  it  was  highly 
objectionable.  He  admits  having  received  14Z.  15^., 
which  he  did  not  account  for  until  the  customer,  in 
answer  to  the  account  sent  in  to  him  by  the  firm,  alleged 
that  be  had  paid  it.  He  admits  a  similar  transaction  as 
to  1 W.  28.  with  a  customer  of  the  firm  ;  aiid  he  admits 
haTing  received  21.  129.  due,  not  to  the  partnership,  but 
to  Mr.  Price  before  the  partnership  began,  for  which 
he  did  not  account  at  all.  In  all  these  cases,  he  offers 
ingenious  excuses  to  explain  why  the  circumstances  of 

l2  the 
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the  payment  and  the  receipt  escaped  his  recollection ; 
buty  in  truth,  no  circumstance  can  excuse  a  partner  for 
forgetting  the  receipt  of  money  due  to  the  partnership. 
If  it  only  occurred  once^it  would  be  a  very  serious  error 
on  the  part  of  a  partner,  but  when  this  failure  of  memory 
is  so  frequent  as  to  become  almost  systematic,  it  makes 
it  impossible  for  any  person  to  act  with  him  in  confidence 
as  a  partner,  or  to  place  any  reliance  in  him  or  in  his 
accounts.  I  regret  to  say  that,  from  the  examination  I 
have  made  of  the  accounts,  I  believe  that  about  90/.  or 
something  near  that  sum  can  be  proved  to  have  been 
received  by  Mr.  Cheesman^  and  either  not  accounted  for 
at  all  by  him,  or  not  until  the  customers  asserted  they 
were  prepared  to  establish  the  fact  of  payment  to  him. 
It  is  obvious  that  no  firm  can  safely  proceed  upon  such 
a  footing ;  and  I  have  no  hesitation  in  saying,  upon  this 
ground  alone,  that  Mr.  Price  was  perfectly  warranted 
in  putting,  an  end  to  the  partnership  as  soon  as  he 
discovered  what  the  state  of  affairs  was.  It  is  due  to 
Mr.  Price  to  say  that  he  had  previously,  over  and  over 
again, remonstrated  with  Mr.  Cheesman  as  to  the  irregular 
state  of  his  accounts,  and  the  impossibility  of  trusting 
to  them.  I  am  of  opinion,  therefore,  that  the  notice  of 
the  30th  of  July t  1868,  was  a  valid  notice,  and  that  the 
partnership  between  Mr.  Price  and  Mr.  Ckeesman  was 
then  dissolved,  and  I  will  make  a  declaration  to  that 
efiect 


The  consequences  are,  that  Mr.  Cheesman  cannot, 
after  the  30th  Julj/f  1863,  claim  one-third  of  the  profits, 
but  he  is  entitled  to  an  inquiry  as  to  how  much  of  the 
capital  employed  in  the  business  since  that  time  belonged 
to  him,  and  to  a  declaration  that  he  is  entitled  to  such 
a  proportion  in  the  net  profits,  after  deducting  all  ex- 
penses, as  his  share  of  the  capital  bore  to  that  of  Mr. 
Price, 
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LOVEJOY  V.  CRAFTER. 

Dec.  20,  2L 
rriHE  testator  had  three  children  by  his  first  wife,  a  testator, 

■*■      namely,  William,  Margaret  and  Eliza.     By  his  ^?fti"^J^*^ 

second  marriage  he  had  five  children,  consisting  of  four  three  children 

sons  and  one  daughter,  namely,  Warlters,  Emma  Mary"  ^g^gJ^^  g^^^ 

ann,  Edward,  Alfred  and  Francis.  his  residue  to 

his  wife  for 
life,  with  re- 
mainder to  the 
By  his  will,  dated  in  1853,  the  testator  bequeathed  to  five  children  of 

his  eldest  son,  William^  **  as  a  mark  of  respect,  the  sum  marriage  (by 
of  20L,  I  having  some  years  since  given  him  leasehold  »*"««)  "*nd 

,       ,•        T>      »       1  .      t  *  tt      •"^^h  other 

estate  m  the  Kent  Road  as  his  share  of  my  property.       child  or  chil- 
dren as  should 
be  living  at 

He  then  devised  a  freehold  estate  to  his  daughters  his  death:" 

Margaret  and  Eliza.  --Held^  on 

the  context, 
that  the  chU- 
dren  of  the 

And    he  devised   all  the  residue  of   his  real  and  first  marriage 
personal  estate  to  trustees,  in  trust  for  his  wife  for  life,  eluded  in  the 
and  after  her  death  to  sell  and  divide  amongst  Sarah  rwiduaiy  gift. 
Robson  (the  daughter  of  his  wife  by  a  former  husband) 
and  his  children  Warlters,  Emma,  Edward,  Alfred,  and 
Francis  *^and  such  other  child  or  children  as  shall  be 
living  at  the  time  of  my  decease,  or  shall  be  born  in  due 
time  after  my  decease,  share  and   share  alike,'*  the 
share  of  Sarah  JRobson  to  be  paid  to  her  separate  use. 
**  The  share  or  shares  of  my  daughter  or  daughters  to 
be  considered  as  vested  upon  her  or  them  attaining  the 
age   of   twenty-one    or   marriage,    which    shall    first 
happen,'*  for  their  separate  use,  **  and  the  shares  of  my 
said  sons  to  be  considered  as  vested  in  them  upon  their 

attaining 
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attaining  their  respectiye  ages  oF  twenty-one  years,  with 
benefit  of  survivorship  and  accruer/' 

At  the  date  of  his  will,  the  children  by  the  first  mar- 
riage were  all  adults ;  but  those  of  the  second  marriage 
were  all  infants. 


The  testator  died  in  1854,  and  all  the  children  sur- 
vived him ;  bis  widow  was  still  living. 

The  question  was,  which  of  the  children  participated 
in  the  residuary  estate. 

Mr.  Baggallay  and  Mr.  RoberUj  for  the  three  children 
of  the  first  marriage,  contended  that  the  words,  *'  and 
such  other  child  or  children  as  shall  be  living  at  the 
time  of  my  decease,*'  included  all  the  testator's  children 
then  living,  and  that  the  three  children  of  the  first  mar- 
riage shared  in  the  residuary  estate.  That  it  was  plain, 
that,  if  the  second  wife  had  died,  the  children  of  any 
subsequently  taken  wife  would  have  taken,  and,  if  so, 
those  of  the  first  marriage  could  not  be  excluded. 
That  words  of  exclusion  must  be  precise  and  certain, 
and  that  the  circumstance,  that  persons  take  under  a 
distinct  gift,  does  not  exclude  them  from  coming  in 
under  a  subsequent  gift  to  a  general  class. 


They  cited  Peppin  v.  JBickford{a);  BarringUm  v. 
Tristram  (h);  Ex  parte  Tie  Earl  of  IlcAester  (e) ; 
Urqukart  v.  UrgvJiart  (d);  Pearce  v.  Vincent  (e). 

Mr. 


(a)  3  Va.  570. 

(b)  6  ref.  348. 
(r)  7  Ve$.  368. 


(</)  13  Sim.  613. 
(e)  2  JIfy/.  4-  K.  800. 
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Mr.  Seluryn  and  Mr.  Speed  for  the  purchaser  of  a 
share. 

Mr.  Hobhottse  and  Mr.  Walford  for  the  children  of 
the  second  marriage.  The  context  shews  that  the  tes- 
tator did  not  intend  to  include  the  children  of  his  first 
marriage  as  legatees  of  the  residue ;  he  had  made  a  dis* 
tinct  provision  for  them.  The  words  ''other  child  or 
children "  must  to  some  extent  be  limited,  for  as  they 
stand  they  would  apply  to  the  children  of  any  other 
person.  The  word  ''  my'*  must,  at  all  events,  be  intro- 
duced  into  the  gift.  This  shews  that  the  gift  was  not 
unlimited.  The  other  provisions  relating  to  the  residue 
do  not  apply  to  the  Plaintiffs,  who  were  adults  at  the 
date  of  the  will. 
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Mr.  BaggaUay  in  reply. 


JTie  M  ASTBR  of  the  Rolls. 

It  was  well  observed  that  the  words  ''such  other  child 
or  children"  must  be  restricted,  and  the  question  iS| 
whether  they  are  to  be  restricted  to  the  children  which 
are  last  mentioned  or  to  all  the  testator's  children.  I 
am  of  opinion  that  they  are  restricted  to  the  children  of 
the  second  marriage,  that  they  are,  as  it  were,  words 
ejusdem  generis,  and  that  the  same  sort  of  rule  is  to 
be  applied  to  them  as  in  those  cases  where  the  testator 
enumerates  particular  species  of  personal  property,  and 
then  adds  some  general  words  which  the  Court  holds 
to  be  restricted  to  things  similar  to  those  previously 
enumerated.  I  am  struck  with  this: — that  be  specifies 
by  name  all  the  existing  persons  who  were  to  take,  and 
there  can  be  no  reason  why,  if  he  had  intended  the  three 
children  by  the  first  marriage  to  take  in  conjunction  with 

those 
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those  of  the  second  marriage,  he  should  not  have  speci- 
fied them  by  namei  as  well  as  the  five  whom  he  men- 
tioned. He  mentions  the  five  and  then  says,  '*  and  such 
other  child  or  children  as  shall  be  living  at  the  time  of 
my  decease  or  shall  be  born  after  my  decease."  I  think 
that  means  the  children  of  the  class  last  mentioned,  and 
that  if  he  had  intended  the  words  ''other  children"  to 
include  the  children  of  the  first  marriage,  he  would  have 
specified  them  by  name.  The  difficulty  I  have  had  has 
arisen  from  the  manner  in  which  he  has  dealt  with  the 
general  expression  in  the  subsequent  words.  He  says 
*'the  share  or  shares  of  my  daughter  or  daughters  to  be 
considered  as  vested  upon  her  or  their  attaining  the  age 
of  twenty- one  years."  Now  that  is  in  favour  of  the  view 
1  have  already  expressed,  because  by  the  second  marriage 
he  had  but  one  daughter,  and  if  he  had  intended  to  in- 
clude the  three  daughters  of  the  first  marriage  it  is  pro- 
bable he  would  not  have  anticipated  there  being  one 
daughter,  in  the  singular  number,  to  take.  But  he  goes 
on  to  say  ''and  the  shares  of  my  said  sons  to  be  con- 
sidered as  vested  in  them  upon  their  attaining  their  re- 
spective ages  of  twenty-one  years,"  and  "in  case  any  of 
my  children  shall  not  have  attained  the  age  of  twenty- 
one  years  when  their  shares  shall  become  divisible,  I 
direct  my  trustees  to  invest  such  shares  in  the  purchase 
of  stock  in  the  public  funds,  until  they  shall  attain 
twenty-one  years,  and  upon  their  attaining  that  age,  or 
any  of  my  daughters  marrying,  to  pay  or  transfer  their 
shares  to  them  accordingly,  and  in  the  meantime  to 
apply  the  dividends  for  their  maintenance."  Now,  un- 
doubtedly, the  sense  seems  to  be  very  much  extended  here, 
for  he  not  only  uses  the  words  "any  of  my  daughters," 
but  "any  of  my  children."  Still,  having  come  to  the 
conclusion,  on  the  former  part  of  the  will,  that  he  only 
meant  the  children  of  the  second  marriage,  I  think  I 
can  with  propriety  say,  that  these  expressions  are  to  be 

attributed 
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attributed  to  the  children  he  had  previously  spoken  of, 
and  that  he  refers  to  the  class  with  whom  he  was  dealing. 
This  explains  why  he  anticipated  the  possibility  of  their 
dying  before  they  attained  twenty-one  and  during  their 
infancy. 
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The  same  observations  apply  to  the  subsequent  power 
to  the  trustees  to  raise  200/.  out  of  the  portion  of  **  any 
of  my  children^  for  *'such  child  or  children's"  advance- 
ment. That  clause  only  applies  to  the  children  during 
their  infancy,  and  the  three  children  of  the  first  marriage 
were  not  infants  at  the  time,  and  therefore  the  clause  is 
not  applicable  to  them.  I  am  of  opinion  that  this  also 
shews  that  the  ''other  children"  were  the  children  of 
the  second  marriage. 


In  re  STRAND  MUSIC  HALL  COMPANY 

(LIMITED). 

Ex  parte  EUROPEAN  AND  AMERICAN  FINANCE 

COMPANY  (LIMITED). 

June  12,  27. 
rpHE  Strand  Music  Hall  Company  (Limited)  was  in-  Where  direc- 

-*•     corporated  in  1862,  and,  by  the  78th  article,  the  ^";i„*/£J^^ 

directors  were  empowered  to  borrow  on  mortgage  or  by  entered  into 

1       1    an  informal 
bonds  agreement, 
within  the 
limits  of  their  power,  it  is  in  equity  binding  on  the  company,  and  this  Court  will  give 
effect  to  it 

Whether  bonds  issued  by  a  public  company,  in  which  the  names  of  the  obligees  are 
left  in  bank,  are  yslid,  qudtre. 

The  proper  mode  of  construing  any  written  instrument  is  to  give  effect  to  CTenr 
part  of  it,  if  this  be  possible,  and  not  to  strike  out  or  nullify  one  clause  in  a  deed, 
unless  it  be  impossible  to  reconcile  it  with  another  and  more  express  clause  in  the 
same  deed. 

The  78th  clause  of  articles  of  association  limited  the  power  of  the  directors  of  bor* 
rowing  to  10,000^,  unless  authorized  by  a  '*  general  meeting."  By  the  35th  clause, 
a  '*  special  meeting"  might  authorize  the  borrowing  of  such  sums  as  it  thought  fit : — 
Eddf  that  the  directors  might  be  authorized  to  borrow  beyond  10,000/.,  either  by  a 
general  or  a  special  meeting. 
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1865.        bonds  any  sum  not  exceeding  10,000/.,  unless  authorized 
""-^^'^^      by  a  general  meeting  to  borrow  a  larger  amount. 

in  rt 

Strand 

IVl  usic  Hall  By  the  36th  article  the  company  tn  special  meeting 
might  authorize  the  borrowing  of  such  sums  of  money 
as  it  might  think  fit. 

The  directors  having  borrowed  9,2002.,  the  company, 
at  a  general  meeting  held  on  the  Ist  of  February^  1864, 
empowered  the  directors  to  borrow  a  sum  not  exceeding 
30,000/. 

On  the  7th  of  April,  1864,  the  Credit  Mobilier  Com^ 
pang  lent  the  Strand  Music  Hall  Company  5,000/.  on 
the  security  of  200  bonds  of  the  Strand  Music  Hall 
Company,  50/.  each  (representing  10,000/.),  and  on  the 
security  of  the  directors.  These  bonds  were  issued  with 
the  names  of  the  obligees  in  blank.  Eleven  of  these 
bonds  (5,500/.)  were  sold  by  the  Credit  Mobilier 
Company t  and  the  names  of  the  purchasers  were  then 
inserted  as  the  obligees  in  the  bonds. 

Before  the  10th  of  October,  1864,  all  the  interest  of 
the  Credit  Mobilier  Company  had  been  transferred  to 
the  European  and  American  Finance  Company,  and  on 
the  10th  of  October,  1864,  an  agreement  was  duly  exe- 
cuted between  the  Strand  Music  Hall  Company  of  the 
first  part,  the  six  directors  of  it  of  the  second  part,  and 
the  European  and  American  Finance  Company  of  the 
third  part,  whereby  the  remaining  189  bonds  of  50/. 
each,  constituting  a  first  charge  on  all  the  property  of 
the  Strand  Music  Hall  Company,  were  made  liable  for 
the  payment  of  5,000/.  to  the  latter  company.  The 
price  of  the  other  eleven  bonds  was  paid  over. 

The  Strand  Music  Hall  Company  was  ordered  to  be 

wound 
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wound  up,  and  the  European  and  Americati  Finance       1865. 
Company  claimed  to  be  specialty  creditors  by  virtue  of     ^^*>^^^ 

the  bond,  St*and 

Music  Hall 
Mr.  Jessel  and  Mr.  E.  Romilly  for  the  European  and     Compamy. 

American  Finance  Company.     It  will  be  contended  that 

the  resolution  of  the  1st  of  February ^  1864,  to  increase 

the  borrowing  powers  of  the  directors  is  invalid,  by 

reason  of  its  having  been  made  at  a  general^  and  not  at 

a  special^  meeting  of  the  shareholders.    That  is  not  so, 

they  acted  under  the  power  given  by  the  78th  articlei 

and  not  under  the  35th,  and  these  powers  are  cumulative. 

Secondly,  it  is  said  that  the  bonds  have  no  validity, 

because  the  names  of  the  obligees  were  omitted ;  Tayler 

V.  The  Great  Indian  Peninsular  Railway  Company  (a). 

The  answer  is,  that  an  implied  power  was  given,  by  the 

deed  under  seal,  to  insert  the  names  of  the  obligees.     At 

alt  events  there  is  an  agreement  on  the  part  of  the  Strand 

Music  Hall  Company  to  give  valid  bonds  as  a  security; 

this  agreement  the  claimants  are  entitled  to  have  made 

good  in  equity. 

The  agreement  of  the  10th  of  October^  1862,  is  a 
valid  equitable  contract,  and  this  Court  considers  that 
done  which  has  been  agreed  to  be  done,  and  it  will  give 
effect  to  imperfect  instruments  executed  for  a  valuable 
consideration.  This  is  laid  down  clearly  by  Lord 
RedesdaU  (&).  He  says,  "  where  parties,  meaning  to 
create  a  perfect  title,  have  used  an  imperfect  instru- 
ment, a  feoffment  without  livery  of  seisin  ;  a  bargain 
and  sale  without  enrolment;  a  surrender  of  copyhold 
not  presented  according  to  the  custom  of  the  manor,  » 
Courts  of  Equity  have  considered  the  imperfect  instru- 
ment as  evidence  of  a  contract  for  making  a  perfect  in- 
strument, and  have  remedied  the  defect  even  against 
judgment  creditors. '* 

Mr. 

(a)  ADtG.i  Jonttf  559.  (6)  Page  116. 
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1865.  ^^*  Baggallay  and  Mr.  Lawson  for  the  official  liqui- 

v«^^/'^/      dators  of  the  Strand  Music  Hall  Company.    The  acts 
^^"  rv        ^f  ^)jg  directors  were  ultra  vires,  and  the  shareholders 

Strand  mi 

Music  Hall  are  not  bound  by  this  transaction.  The  power  of  the 
Company,  directors  to  borrow  was  limited  to  10,000/.,  and  even 
then  they  could  only  exercise  it  by  giving  bonds  to  the 
extent  qf  the  money  advanced ;  they  were  not  justified 
in  giving  bonds  to  the  extent  of  10,000/.  to  secure  a 
debt  of  5,000/.  Secondly,  the  bonds,  being  in  blank, 
were  void,  for  there  was  no  one  to  whom  they  were 
made  payable,  no  obligation  to  any  one,  and  they  could 
not  be  altered  by  the  insertion  of  a  name  after  they 
had  been  executed  by  the  obligors.  The  object  was  to 
commit  a  fraud  on  the  revenue  and  avoid  the  transfer 
slamp.  If  they  be  void,  the  agreement  constitutes  no 
charge  for  the  money  advanced.  Lastly,  the  35th  article 
of  the  association  is  positive,  that  the  borrowing  powers 
can  only  be  authorized  at  a  speciid  meeting  of  the  share- 
holders, and  therefore  the  excess  beyond  10,000/.  is 
clearly  void.  They  cited  Peto  v.  The  Brighton^  tfc. 
Railway  Company  {a);  Re  The  British  Provident 
Company  (&)• 

Mr.  Elderton  for  the  bondholders. 

Mr.  Jessel  in  reply. 


The  Master  of  the  Rolls. 

June  2*!.  ^^  ^^i^  case,  the  European  and  American  Finance 

Company  claim  to  be  specialty  creditors  of  the  Strand 
Music  Hall  Company  {Limited)  for  two  sums,  one  of 
5,000/.,  together  with  interest  thereon  at  10/.  per  cent. 

per 

(a)  1  Hem.  ^  MU.  468.  (6)  10  Jiir.  713. 
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per  annum  from  the  16th  o{  March,  1865,  and  another  186d. 
of  2y700/.y  together  with  interest  thereon  at  the  same  ^'^"v^^ 
rate  from  the  17th  of  March,  1866.  BtIH^d 

MuBfc  Hall 

The  first  question  to  be  decided  is,  whether  the 
directors  had  power  to  borrow  this  amount.  The  second 
question  is,  assuming  the  first  question  to  be  decided  in 
favour  of  the  claimants,  whether  the  directors  of  the 
Strand  Music  Hall  Company  have,  by  the  transaction 
in  question,  created  a  valid  specialty  debt  to  the  amount 
claimed.  There  is  no  question  but  that  the  amount  was 
duly  advanced  to  or  for  the  use  of  the  Strand  Music 
Hall  Company,  the  question  is,  whether  the  claimants 
are  specialty  or  only  simple  contract  creditors. 

The  first  question  is  one  of  construction  on  the  articles 
of  association  of  the  Strand  Music  Hall  Company,  and 
it  is,  whether  the  directors  had  power  to  borrow  beyond 
the  sum  of  10,000/. 

The  company  had,  in  fact,  previously  to  the  trans- 
action in  question  on  this  summons,  raised  9,200/.,  and, 
consequently,  if  they  had  no  power  to  raise  more  than 
10,000/.,  the  loan,  in  respect  of  which  the  present 
fclaimants  seek  to  be  specialty  creditors,  would  have 
been  invalid,  except  to  the  amount  of  800/. 

The  78th  clause  of  articles  is  to  be  found  under  the 
head  of  '^  Increase  and  decrease  in  capital,"  and  is  in 
these  words,  ''The  company  in  special  meeting*^  (which 
is  defined  to  mean  *'an  extraordinary  special  general 
meeting")  ''  may  authorize  the  borrowing  of  such  sum 
or,  sums  of  money,  and  on  such  terms  and  conditions,  as 
they  may  think  fit;  and  may  also,  by  the  resolution  of 
a  special  meeting,  increase  the  capital  of  the  company 
by  the  issue  of  new  shares." 

On 
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1865.  ^"  ^^^  ^^^^  January,  1864,  notice  was  given  of  a 

general   meeting  to  be  held  on  the  Ist  of  February 


Stbard  following.  The  general  meeting  was  held  accordingly, 
Music  Hall  and  a  resolution  was  proposed,  empowering  the 
directors  to  borrow  a  sum  not  exceeding  30,000/. 
according  to  clause  78.  This  was  resisted,  a  poll  was 
demanded  and  taken  on  the  8th  of  that  month,  when 
the  resolution  was  carried  by  a  majority  of  the  share- 
holders of  the  company. 

The  resolution,  if  it  required  confirmation,  has  not 
since  been  confirmed  by  any  subsequent  meeting  of  the 
shareholders. 

If  the  matter  rested  there,  no  question  as  to  the 
▼alidity  of  the  power  to  raise  money,  to  the  extent  of 
30,000/.,  could  arise.  But  the  36th  clause  of  the 
articles  is  in  these  words :— The  directors  *'  may  borrow 
in  the  name,  or  otherwise  on  behalf  of,  the  company, 
such  sums  of  money  as  they  may  from  time  to  time 
think  expedient,  either  by  way  of  mortgage  of  the  whole 
or  any  part  of  the  propeily  of  the  company,  or  by  bonds 
or  debenture  notes,  or  in  such  other  manner  as  they 
may  deem  best :  provided,  nevertheless,  that  the  aggre- 
gate of  the  principal  money  to  be  so  borrowed  shall  not 
at  any  one  time  exceed  ]0/)00/.,  unless  the  borrowing 
of  a  larger  amount  shall  have  been  previously  authorized 
by  a  general  meeting^  in  which  case  the  directors  may 
borrow  to  such  an  extent  as  is  so  authorized.'* 

This  claim,  it  is  contended,  is  inconsistent  with  clause 
78,  which  requires  that  a  special  meeting  should  be 
called  to  authorize  the  borrowing  of  any  sum  exceeding 
10,000/.,  and  that  no  special  meeting  having  been 
called  for  that  purpose,  the  directors  had  no  power  to 
borrow  more  than  10,000/. 

On 
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Oa  referring  to  the  interpretation  claQse,  little  assist-        1865. 
ance  is  derived  therefrom;  a  "general  meeting'^  is  de»      ^-^v-^i^ 
fined   to   mean  an    "  ordinary  general   meeting ;"   an       Strand 
''extraordinary    meeting"    means  an  *' extraordinary  Music  Halc 
general  meeting,"  and  a  *'  special  meeting"  to  mean  an 
'' extraordinary  special   meeting."     It  is  obvious  that 
these  definitions    leave   the   matter  exactly  where  it 
was. 

The  proper  mode  of  construing  any  written  instru- 
ment is,  to  give  effect  to  every  part  of  it,  if  this  be  pos* 
sible,  and  not  to  strike  out  or  nullify  one  clause  in  a 
deed,  unless  it  be  impossible  to  reconcile  it  with  another 
and  more  express  clause  in  the  same  deed.  I  think 
that  I  must,  if  possible,  give  effect  to  both  these  clauses 
in  the  articles  in  question ;  and  I  also  think  that  tbia 
may  be  done  by  declaring  that  hy  the  78th  clause  power 
is  given  to  a  general  meeting  to  authorize  the  directors 
to  borrow  a  sum  exceeding  10,000/.,  and  that  by  the 
35th  clause  power  is  abo  given  to  a  special  meeting  of 
the  company  to  authorize  the  borrowing  of  such  sums  of 
money  as  the  meeting  shall  think  proper.  But  for  the 
78th  clause,  such  power  could  only  be  exercised  by  a 
special  meeting ;  but  for  the  35th  such  authority  could 
only  be  given  by  a  general  meeting ;  but  by  the  com- 
bined effect  of  those  two  clauses  power  is  given,  either 
to  a  special  meeting  or  to  a  general  meeting,  to  raise 
money ;  and  though  this  is  not  very  skilfully  expressed 
in  the  articles  before  me,  there  is,  in  my  opinion,  na 
other  construction  of  which  these,  the  clauses  in  ques- 
tion, are  susceptible* 

Various  other  clauses  were  read  and  commented 
upon,  but,  in  truth,  they  none  of  them  control  or 
modify  the  effect  of  either  of  the  clauses  in  question. 
There  is  no  clause  requiring  a  subsequent  confirniation 

of 
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1865.       of  such  a  resolution,  and  no  such  confirmation  was,  in 
^^^^-^      my  opinion,  essential  to  its  validity. 

JlI  ft 

Strand 

Blotic  Hall  fhe  next  question  is,  have  the  directors,  by  what  has 
taken  place,  created  a  valid  specialty  debt  oF  the  com- 
pany, and  to  what  extent.  The  way  in  which  they  en- 
deavoured to  accomplish  this  was  as  follows : — On  the 
7th  Aprils  1864,  a  deed  was  executed  by  the  Strand 
Music  Hall  Company  of  the  first  part,  the  chairman  and 
five  other  directors  (by  name)  of  the  second  part,  and 
the  Credit  Mobilier  Company  of  the  third  part  By 
tliis  deed,  the  Credit  Mobilier  Company  agreed  to 
advance  5,000/.  to  the  company  for  six  months,  with 
interest  at  10/.  per  cent,  per  annum^  on  the  security  of 
200  mortgage  bonds  of  the  company  for  50/.  each,  and, 
secondly,  on  two  joint  and  several  promissory  notes  of 
the  six  directors  for  2,500/.  The  validity  of  these  bonds 
is  disputed,  first,  because  the  name  of  the  obligee  is  not 
stated  in  the  bonds,  and,  secondly,  because  it  is  con- 
tended that  it  was  vltra  vires  to  issue  bonds  for  10,000/. 
as  a  security  for  only  5,000/.  advanced. 

Eleven  of  the  bonds,  so  deposited,  were  sold  by  the 
Credit  Mobilier  Company^  and  on  the  sale,  the  name  of 
the  purchaser  was  inserted  as  the  obligee  in  the  bond. 

In  October^  1864,  the  Credit  Mobilier  Company  re- 
quired, if  they  continued  their  loan,  certain  conditions 
and  a  bonus  of  400/,  which  were  accepted,  with  a  modi- 
fication,  by  the  directors  of  the  Strand  Music  Hall 
Company.  This  new  plan  was  carried  into  execution  by 
an  agreement  of  10th  October,  1864,  duly  made  and 
executed  by  and  between  the  Strand  Music  Hall  Com- 
pany  of  the  first  part,  the  same  six  directors  of  the 
second  part,  and  the  European  and  American  Finance 
Company  of  the  third  part.     It  was  agreed,  that  the 

agreement 
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agreement  of  7th  April,  1864,  with  the  Credit  Mobilier        1866. 
Company  should  be  renewed  and  confirmed  between  the      ^-^v-^^ 

parties  to  the  said  agreement.  Strand 

Music  Hall 
Istly.  That  the  loan  was  to  be  for  six  months  from     ^ompamt. 
the  date  of  the  agreement,  with  interest  at  lOZ.  per 
cent,  per  annum  together  with  a  bonus  of  4O01 ,  and 
commission  of  3L  \0s.  per  cent,  on  sale  of  shares  herein- 
after mentioned. 

2ndly.  The  deposit  by  the  Strand  Music  Ball  Com" 
pany  of  189  mortgage  bonds  of  50Z.  each,  representing 
9,450Z.,  and  forming  part  of  25,000Z.  mortgage  bonds, 
constituting  a  first  charge  on  all  the  property  of  the 
Strand  Music  Hall  Company,  with  the  Credit  Mobilier 

Company  by  way  of  collateral  security;  and 

• 

Srdly.  Two  joint  and  several  promissory  notes  for 
2,500/.  each,  by  the  said  directors;  and  if  the  notes 
should  not  be  paid  at  maturity,  it  should  be  lawful 
for  the  European  and  American  Finance  Corporation  to 
sell  the  mortgage  bonds,  and  out  of  the  proceeds  pay 
themselves  the  5,000/.,  with  interest  and  all  the  costs, 
together  with  a  commission  of  3/.  lOs,  per  cent,  on  the 
amount  of  such  sale. 

The  first  point  to  be  considered  is,  whether  this  trans- 
action creates  a  valid  charge  on  the  property  of  the 
company,  for  the  sum  of  5,000/.  Although  there  be 
considerable  informality  in  the  instrument  itself  and  in 
the  bonds  given,  still,  1  am  of  opinion  that  this  creates 
a  valid  charge  upon  the  property  of  the  company. 
Assuming  that  I  am  right  in  the  first  point,  and  that 
the  Strand  Music  Hall  Company  had  the  power  to 
raise  this  money,  and  consequently  to  give  a  valid 
charge  upon  their  property,  I  am  of  opinion  that  they 
have  endeavoured  to  do  so,  and  that  the  deed  executed 

VOL.  XXXV— I.  M  being 
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1865b  being  for  valuable  consideration,  tbey   have  eflfected 

*^^^''^^  that  object.     I  think  this  rests  upon  the  principle  of 

Stkahd  ^b^  cases  insisted  upon  by  counsel,  and  referred  to  in 

Music  HAit  the  passages  cited  to  me  from  Lord  Redesdale's  book. 

CoMPAJiT 

The  Strand  Music  Hall  Company  has,  in  this  instance, 
by  contract  for  value,  given  a  right  to  the  Credit 
Mobilier  Company^  and  through  them  by  transfer  and 
also  directly  to  the  European  and  American  Finance 
Company  J  to  obtain  a  valid  charge  on  all  their  property. 
If  this  instrument  be  incomplete  at  law,  this  Court  will 
interfere  to  carry  the  contract  into  execution,  and  com- 
plete and  make  effectual  the  object  of  both  parties. 
If  the  Strand  Music  Hall  Company  had  proved  a 
flourishing  concern,  and  had  refused  to  complete  this 
agreement,  this  Court  would,  on  a  bill  filed  for  that 
purpose,  have  compelled  them  to  do  so.  The  rights  in 
equity  are,  in  my  opinion,  complete  when  the  agree- 
ments were  executed,  and  the  fact  that  the  company 
has  failed,  instead  of  becoming  prosperous,  cannot  affect 
this  right  I  think,  therefore,  that  a  valid  mortgage  in 
equity  on  the  whole  of  the  property  of  the  Strand 
Music  Hall  Company^  for  the  sum  of  5,000/.,  was 
effected. 

On  the  question  of  the  frame  of  the  bonds,  I  give  no 
opinion  as  to  their  validity;  but  I  am  disposed  to  think, 
that  the  suggestion  of  an  implied  authority  having  been 
given  to  the  holder  of  the  bonds  to  insert,  on  behalf 
of  the  Strand  Music  Hall  Company,  the  name  of  the 
obligee,  is  not  sufficient  to  render  them  valid. 

The  objection  that  the  bonds  to  the  nominal  value 
of  10,000/.  were  given  to  secure  5,000/.  has  not,  m  my 
opinion,  any  weight.  It  is  frequently,  and  indeed 
usually,  the  case,  that  the  property  pledged  exceeds  the 
value  of  the  charge ;  but  this  does  not  render  the  trans- 
action 


CASES  IN  CHANCERY.  163 

notion  invalid,  independently  of  there  being  some  limita*        1866. 
tion  of  authority  in  the  'power  which  they  profess  to      >^N/-^i^ 
exercise.     On  turning  to  this  authority,  I  do  not  see      Stra^d 
anything  in  the  articles  of  their  association  to  limit  this  Music  Hall 
authority,  or  to  make  the  case  of  this  company,  or  of  the 
directors  of  it,  different  in  this  respect  from  that  of  any 
ordinary  individual.     I  am,  therefore,  of  opinion  that 
the  European  and  American  Finance  Company  have  a 
valid  charge  on  the  property  of  the  Strand  Music  Hall 
Company  to  the  extent  of  the  5,000/.  advanced  by  them. 


NoTi. — Affirmed  by  the  Lords  Justices  the  3rd  of  Avgustf  1865. 


Re  FOX'S  WILL. 

July  22,  24. 

rjpHE  testator  gave  "  all  his  goods  and  effects  to  his  Under  a  be- 

widow  Esther  Fox,  durante  viduitate,  and  after-  Siccessively  for 
wards  to  his  sister  Elizabeth  Allen  for  life."     He  then  l»fe,  with  re- 

111  *     1    .     .  .1         1       Ml     I-       mainder  to  the 

proceeded  thus: — ^''And  it  is  my  mmd  and  will  that  survivors  of  a 

after  the  death  of  my  sister  Elizabeth  Allen,  the  re-  jj'^jj;;^'^' 

siduary  effects  shall  go  to  my  surviving  brothers  and  vivorship  had 

sister  and  their  children,  to  be  divided  equally  between  j^^^^  ^^  ^y^^ 

them/'  last  tenant  for 

life. 

The  testator  died  in  1 796,  he  left  his  widow  and  three 
brothers  and  a  sister  surviving  htm. 

His  sister   Elizabeth  Alien  died  in  1810,  and  the 
widow  in  1859. 


The  three  brothers  and  the  sister  of  the  testator  died  in 
the  interval  between  the  death  of  the  sister  and  that  of 

M  2  the 
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1865.       the  widow ;  two  of  them  had  children,  some  of  whom 


Be 
Fox'b  Will. 


were  still  liviDg, 


The  question  was,  who,  under  the  above  gift,  were 
now  entitled  to  the  testator's  residuary  estate,  which 
had  been  paid  into  Court  under  the  Trustee  Relief 
Act. 

Mr.  Edward  F.  Smith,  for  the  Petitioners,  argued, 
that  all  the  brothers  and  sisters  who  survived  the 
testator  (except  Elizabeth)  shared  in  the  residue.  He 
referred  to  Shailer  v.  Groves  (a),  where  the  gift  in 
remainder  is  stated  to  be  to  the  "surviving  brothers  and 
sisters  or  their  issue;"  Jarman  on  WiUs(Jb)\  Evans  y» 
Evans  (c) ;  Kidd  v.  North  (d). 

Mr.  E.  Romilly,  Mr.  C  E.  Fox  and  Mr.  Forbes,  for 
the  Respondents,  argued  contrcL^  that  the  survivorship 
had  reference  to  the  death  of  the  widow,  the  last  tenant 
for  life ;  Atkinson  v.  Bartrum  (e) ;  and  secondly,  that 
the  word  *' surviving"  did  not  apply  to  the  ''children." 


The  Masteb  of  the  Rolls. 

I  am  of  opinion  that  this  case  is  very  nearly  met  by 
Atkinson  v.  Bartrum  (e),  which  authority  has  been 
supported  by  the  House  of  Lords.  I  think  that  the 
word  ''  surviving  "  applies  to  the  whole  class  of  parents 
and  children,  and  that  the  period  of  division  was  the 

death 

(a)  6  Eart,  162,  and  ue  \\  (c)  25  Beav.  81. 

Jiir.  485,  and  16  L.  J.  (CA.)  {d)  3  Dt  G,,  M.  ^  G.p.95l. 

367.  {e)  28  Beav,  219. 

(6)  2nd  edit.  p.  69. 
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death  of  the  last  tenant  for  life,  when  the  class  was  to 

be  ascertained.    The  class  consists  of  the  brothers  and 

Re 

sisters  of  the  testator,  and  their  children ;  and  these   p^>^  Will. 

three  divisions  constituted  the  class.  To  entitle  any 
of  them  to  take,  they  must  survive  the  period  of  dis- 
tribution, and,  I  think,  they  take  per  capita,  and  not 
per  stirpes.  The  result  is  this : — as  the  sister  did  not 
survive  the  widow,  the  death  of  the  widow  is  the  period 
at  which  the  survivorship  is  to  be  ascertained. 

This  is  consistent  with  Shailer  v.  Groves;  for  if  the 
word  used  by  the  testator  in  that  case  was  ^*or,**  as 
reported  in  the  Law  Journal  and  the  Jurist^  and  not 
''  and,"  as  reported  in  the  4th  volume  of  Hare,  still, 
as  the  brothers  and  sisters  all  died  in  the  lifetime  of  the 
widow,  the  result  was  the  same,  and  it  made  the  ex- 
pression substantially  ''and.'' 

Take  a  declaration  that  the  residuary  personal  estate 
is  divisible  per  capita  equally  among  such  of  any  of  the 
brothers  and  sister  of  the  testator  (other  than  Elizabeth 
Allen)  as  survived  his  widow,  and  such  children  as 
survived  her  of  any  brother  and  sister  of  the  testator  (o). 

(a)  Reg.  Lib.  1865,  A.  Fol.  1932. 


Note.— Sfc  Knight  v.  Pooie,  32  Beav.  548;  Drakeford  v,  Drake^ 
/ordf  33  Beav.  43. 
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Jan.  12,  13. 

The  Court 
sanctioned  the 
raising  of 
money 
hy  mortgap^e 
of  an  infant's 
estate,  hut 
after  expenses 
had  been  in- 
curred by  the 
intended  mort- 
gagee in  inves- 
tigating the 
title,  the 
matter  went 
off  without  his 
default.     He 
was  allowed 
his  costs  out 
of  the  estate. 


CRAGGS  V.  GRAY. 

TNFANTS  being  interested  in  this  case,  the  Court 
sanctioned  the  raising  of  a  sum  of  money  by  way  of 
mortgage  of  the  estate.  The  proposed  mortgagee  in- 
curred expenses  in  examining  the  title ;  but,  before  the 
transaction  bad  been  completed,  a  reversion  fell  in  and 
the  matter  went  off,  without  his  default. 

The  mortgagee  presented  a  petition  to  obtain  these 
costs,  so  incurred  by  him. 

Mr.  Southgate  and  Mr.  Hawkins  in  support  of  the 
petition. 

Mr.  Stiffe  Everitt^  for  the  infants,  resisted  the  pay- 
ment He  argued  that  such  costs  were  usually  the 
subject  of  a  special  agreement;  but  that  there  had  been 
none  in  this  case. 

Mr.  Southgate  in  reply. 


The  Master  of  the  Rolls. 

Jan.  13.  I   think  the  Petitioner  must  have  his  costs;    the 

arrangement  was,  in  substance,  with  the  Court,  and 
therefore  the  expenses  of  the  investigation  of  title  must 
be  allowed. 


Though  I  regret  that  the  matter  went  off,  I  think 
that  the  costs  must  be  allowed. 
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186^. 


FORRER  V.  NASH.  July  12. 13, 

15. 

T>  Y  an  agreement,  dated  the  2nd  of  September,  1864,  Where  a  per- 
the  Plaintiff  agreed  to  let  to  the  Defendant  the  TOrtrwh^?* 
ground  floor,  &c.  of  No.  2,  Hanover  Street  "  from  "« "  neither 
Michaelmas-^ayf  1864,  with  the  right  to  a  lease  of  the  or  to  enforce 
above-named  pretpiaeay  for  aeven,  fourteen  or  twpity-one  lf^"^fZ*"^® 
year$  ;*  also  with  the  right  to  re-let  the  premiaes,  if  he  proper  parties, 
desired  it,  for  any  buaineas  that  would  not  interfere  with  may^re'pudi!^^^ 
Mr.  Forrer's  buaipe^s.  tJ»e  contract, 

and  is  not 
bound  to  wait 

It  tqrped  out,  afterwards,  that  Mr,  Forrer,  the  Plain-  ^  ^  *^  *^« 

",  '  '  '  vendor  can 

tiff,  was  himself  a  mere  lessee  of  the  property  for  a  term,  induce  aome 
of  which  twenty  and  a-quarter  years  only  remaiqed  un-  J,,  jojn  iJ^" 
expired,    U  also  appeared  that  his  lease  contained  cove-  making  a  good 
nants  restraining  the  carrying  on,  upon  the  premises.     The  Plain- 
any  trade  or  business  except  that  of  jeweller,  and  from  tiff  agreed  to 

,     ,      .  ...  ,  -  ,  .     grant  to  the 

underletting  the  premises  without  the  consent  of  his  Defendant  a 
landlord.  l**'*/^'' 

twenty-one 
years,  with  a 

This  being  discovered,  a  correspondence  ensued  be<-  ^^^  \^^  ^  ^  ' 
tween  the  solicitors  of  the  parties,  and  on  the  22nd  of  only  » *«rm  of 
September,  the  Plaintiff's  solicitors  having  written  a  and  could  not 
letter  calling  on  the  Defendant  to  perform  his  agreement,  "°^®[J**  '"^^" 
the  Defendant's  solicitors  replied,  on  the  same  day>  re-  aentofhis 
marking  that  the  Plaintiff  had  not  the  power  to  carry  ^^  Defend- 
out  the  agreement,  and  adverting  to  the  deficiency  of  ant  repudiated 

1  ,.  ,.  ,  t     t    A-  \      the  contract. 

the  term  and  to  the  restriction  against  underletting  the  The  Plaintiff 
preiqises.    They  addedy  "  unless  some  communication  Sfg^^JJ^'ij 

from  for  specific 
performance, 
and,  pending  the  suit,  the  landlord  agreed  to  conctir : — Rdd,  that  the  contract  could 
not  |>e  enforced,  and  the  bill  was  disoiiised  with  costs. 
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1865.       from  you,  in  the  course  of  tomorrow  should  alter  our 
viewsj  we  shall  consider  the  whole  negotiation  at  an  end.** 

The  Plaintiff's  solicitors  rejoined,  insisting  on  the 
contract,  and  on  the  23rd  of  September  the  Defendant's 
solicitors  replied,  adhering  to  the  former  letter  of  the 
22nd  of  September,  and  declining  any  further  negotia- 
tion. 

The  Plaintiff,  on  the  7th  of  October,  1864,  (before 
he  had  obtained  the  concurrence  of  his  landlord  iu 
granting  the  lease  which  the  Plaintiff  had  agreed  to 
grant,)  filed  his  bill  for  the  specific  performance  of  the 
contract  of  the  2nd  of  September,  1864. 

It  appeared  that  so  late  as  January,  1865,  the  land- 
lord had  refused  to  join  in  the  lease  to  the  Defendant; 
but,  in  April,  1865,  the  landlord  made  an  affidavit,  in 
which  he  stated,  that  he  had  been  and  was  ready  to  do 
all  acts  necessary  for  enabling  the  Plaintiff  to  perform, 
in  all  respects,  on  his  part,  the  agreement  with  the 
Defendant. 

Mr.  Southgate  and  Mr.  JE.  K.  Karslake  for  the  Plain- 
tiff. The  contract  is  complete  and  binding,  and  the 
Plaintiff,  who  has  now  the  power  of  performing  it,  is 
entitled  to  a  specific  performance.  It  is  no  objection, 
to  a  suit  for  the  specific  performance  of  a  contract,  that 
the  title  has  been  made  perfect  since  the  institution  of 
the  suit;  it  is  frequently  made  perfect  even  after  decree. 

Mr.  Selwyn  and  Mr.  Eddis  for  the  Defendant.  First, 
there  was  no  concluded  agreement  between  the  parties; 
secondly,  the  Plaintiff  had  no  power  to  perform  the 
contract  at  the  time  when  the  Defendant  annulled  the 
contract,  which  he  was  entitled  to  do,  and  nothing  sub- 
sequent 


CASES  IN  CHANCERY.  169 

Bequent  can  reinstate  it.    Time  was  of  the  essence  of       1865. 
the  contract,  for  the  Defendant  intended  to  devote  the 
premises  to  his  business  purposes,  which  admitted  of 
no  delay  and  required  the  immediate  possession  of  the 
premises. 


The  Master  of  the  R0LI8. 

In  this  case,  I  am  of  opinion  that  the  contract  was  July  15. 
perfectly  good,  and  that  it  is  well  proved;  but,  under 
the  circumstances,  I  am  of  opinion  that  the  Plaintiff  is 
not  entitled  to  a  decree  for  specific  performance.  The 
contract  was  for  a  lease  for  twenty-one  years,  with  the 
right  to  relet  the  premises ;  but  the  Plaintiff  had  only 
the  power  to  grant  a  lease  for  about  twenty  years,  and 
the  assent  of  Mr.  Leslie^  the  freeholder,  was  required  to 
enable  the  Plaintiff  to  grant  a  lease  for  twenty-one 
years.  In  addition  to  this,  the  covenant  in  the  Plaintiff's 
lease  made  it  impossible  for  him  to  grant  to  the  De- 
fendant a  ^'  right  to  relet  the  premises  for  any  business 
which  would  not  interfere  with"  the  Plaintiff's  business; 
the  assent  of  the  freeholder  was  also  necessary  for  that 
purpose.  As  soon  as  the  Defendant  found  that  the 
Plaintiff  had  no  power  to  grant  the  lease  for  which  he 
contracted,  his  solicitor  wrote,  requiring  the  assent  of 
the  landlord,  and  pointing  out  that  the  Plaintiff  had  not 
the  power  to  perform  his  agreement. — [7%6  Mastbr 
of  the  Rolls  commented  on  the  subsequent  corre* 
spondence,  and  continued  :] — It  is  important  to  observe, 
that,  during  this  time,  the  Plaintiff  had  no  power  to 
grant  the  lease,  and  therefore  the  case  was  like  that  of  a 
person  undertakingto  sell  a  property  which  does  not 
belong  to  him.  It  appears,  from  the  correspondence, 
that  the  Defendant  set  the  Plaintiff  at  defiance  in  the 
month  of  September ^  1864.     It  is  also  to  be  observed 

that 
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1865.       that  the  shop  was  wanted  by  the  Defendant  for  the 

"^^^-"^^      purpose  of  carrying  on  bis  trade,  be  being  desirous  of 

9.  keeping  up  his  connexion ;  and  if  he  had  taken  pos- 

Nami.        session  of  the  premises^  he  might  have  been  turned  out 

by  the  lessor  at  any  time  if  he  thought  fit  to  dissent 

from   the   lease  granted,  and   besides   the   Defendant 

could  not  have  had  the  lease  for  the  full  term  with  the 

power  to  re-let,  which  he  had  contracted  for. 

The  Plaintiff,  at  the  hearing,  says,  I  hare  now  the 
power  to  grant  you  the  lease,  and  for  that  purpose  he 
produces  an  affidavit  from  Mr,  Leslie^  filed  the  21st  of 
April,  1865,  in  which  he  says,  he  is  ready  to  do  all  acts 
necessary  to  enable  the  Plaintiff*  to  fulfil  his  contract. 
If  be  bad  made  this  statement  in  September,  1864,  and 
the  Plaintiff  had  communicated  it  to  the  Defendant, 
there  would  have  been  an  end  of  the  question.  But 
how  long  was  the  Defendant  to  go  on  and  wait  to  know 
whether  the  Plaintiff  could  make  out  a  good  title  ?  The 
Plaintiff,  it  appears,  had  several  interviews  with  the  Mr. 
Leslie,  the  freeholder,  and  it  is  not  contradicted  that  in 
January  of  the  present  year  the  Plaintiff  could  not 
make  a  title,  for,  at  that  time,  Mr.  Leslie  refused  to  join 
in  the  lease,  and  it  was  not  until  April  of  the  present 
year  that  he  consents  to  do  so.  How  long  was  this  to 
go  on? 

The  Plaintiff  filed  his  bill  in  October,  1864,  and  it  is 
proved,  that  in  January,  1865,  he  was  not  able  to  grant 
the  lease  he  had  agreed  to  grant,  and  he  does  not  shew 
that  he  was  ever  able  to  complete  his  contract  until 
April,  1865.  Is  a  person  entitled  to  keep  another  in 
suspense  during  that  time  ?  if  so,  it  may  go  on  any 
length  of  time. 

Besides  this,  it  is  to  be  observed  that  there  was  no 

mutuality. 


FpgRRk 
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mutual! ty,  for  the   Defendant  could  not  have  had  a       1865. 
decree  against  the  Plaintiff  to  perforin   the  contract, 
because  the  Court  does  not  attempt  to  compel  a  person 
to  do  what  is  impossible.    The  Plaintiff  had  no  power        Nab«* 
to  grant  the  lease,  and  neither  the  Court  nor  the  De- 
fendant could  have  compelled  him  to  do  so. 

I  am  of  opinion  that  when  a  person  sells  property 
which  he  is  neither  able  to  convey  himself  nor  has  the 
power  to  compel  a  conveyance  of  it  from  any  other 
person,  the  purchaser,  as  soon  as  he  finds  that  to  be 
the  case,  may  say,  ^'  I  will  have  nothing  to  do  with  it.*' 
The  purchaser  is  not  bound  to  wait  to  see  whether  the 
vendor  can  induce  some  third  person  (who  has  the 
power)  to  join  in  making  a  good  title  to  the  property 
sold. 

The  bill  must  be  dismissed  with  costs. 


^^■»»^-^-^iw^»"-^*" 


WARD  V.  CARTTAR. 

Nov.  21,  23. 

rpHE  question  in  this  case  arose  upon  the  Statute  of  A  solicitor 
^      Limitations  (3  &  4  Will.  4,  c.  27,  ss.  2,  28),  SToiJ^^e^on 
under  the  following  circumstances : —  ^"  client's 

estate  is  con- 
In  1828,  the  testator  mortgaged  a  freehold  house  in  JJ^i^^J'hig 
Greenwich  to  Matthews  and  Pearson  for  a  term  of  1,000  agent, 
years  for^ securing  the  sum  of  40/.  outoTn^!^ 

sion  called  on 

The  testator  died  in  1829,  having  devised  this  pro-  his  rent,  who 
perty  to  his  wife  for  life,  with  remainder  to  his  sons,  f*J^  Jj*  ^f? 

^      ^  '  '  laid  It  out  in 

daughters  and  granddaughters.  repairs.    The 

mi      mortgagee  ao- 
quiesced  in 
tnis;  but  there 
was  DO  evidence  of  the  tenant's  accepting  the  mortgagee  as  his  landlord  or  of  any- 
thing like  an  attornment :—  JUldj  that  there  was  not  an  entering  into  possession  or 
iutq  the  receipt  of  the  rent  by  the  mortgagee. 
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1865. 


The  widow  died  in  April,  1836yand,in  the  same  year, 
Mr.  Carttar  was  employed  as  solicitor  of  the  legatees. 
An  attempt  was  made,  through  him^  to  sell  the  house 
for  the  purpose  of  division,  but  without  success.  In 
August,  \836,  Carttar  paid  off  the  mortgagees  (Matthews 
and  Pearson),  but  took  no  assignment  of  the  mortgage. 
He  continued  to  receive  the  rents  down  to  1841,  when 
he  became  bankrupt.  The  bankruptcy  was  annulled, 
and  in  January,  1843,  Carttar  assigned  all  his  estate 
lo  trustees,  of  whom  Pugh  was  the  survivor,  for  distri- 
bution amongst  his  creditors.  Subsequently,  in  Sep- 
tember, 1843,  the  trustees  obtained  an  assignment  of 
the  mortgage  from  Matthews  and  Pearson,  They  there- 
upon insured  the  house  against  fire,  and  applied  to  the 
tenant  in  possession  for  the  rent  in  arrear.  The  tenant 
accounted  for  it,  by  saying  that  he  had  laid  it  out  in 
repairs,  and  the  trustees  acquiesced  in  this,  and  at  that 
time  received  nothing  from  the  tenant.  The  first  time 
they  received  any  rent  was  on  the  24th  of  September, 
1844,  and  they  had  since  continued  in  receipt  of  the 
rent.  There  was  no  proof  of  any  attornment  by  the 
tenant  to  the  trustees  or  any  acknowledgment  of  their 
title  as  his  landlord  prior  to  the  payment  of  the  rent 
on  the  24th  of  September,  1844. 


This  bill  was  filed  in  January,  1864,  by  the  persons 
entitled  in  remainder  under  the  will  of  the  testator, 
against  Carttar  and  Puyh  to  redeem  the  mortgage. 

Carttar  disclaimed,  and  Pvgh,  though  admitting  he 
had  received  sufficient  to  discharge  the  mortgage,  in- 
sisted on  the  Statute  of  Limitations  (3  &  4  Will,  4,  c.  27) 
in  bar. 


Mr.  Southgate  and  Mr.  W.  W.  Cooper  for  the  Plain- 
tiffs.   The  statute  does  not  apply  in  this  case,  for  Carttar 

was 
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was  never  in  possesBion  in  his  own  right,  he  was  in  as 
the  mere  agent  Tor  the  Plaintifis,  and  he  never  changed 
bis  character.  In  regard  to  Pugh,  he  was  never  in  per- 
sonal possession,  except  by  the  receipt  of  rent,  and  the 
first  rent  received  by  him  was  paid  on  the  24tb  of  Sep" 
tember,  1844,  which  is  less  than  twenty  years  before  the 
filing  of  the  bill.  Neither  the  payment  of  insurance 
nor  the  demand  of  rent  is  a  possession  or  receipt  of 
rents  required  by  the  statute.  The  Defendant  has  been 
more  than  paid  the  40/.  and  interest,  but  we  waive  all 
these  accounts,  and  ask  a  conveyance  with  costs. 
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Mr.  Hobhouse  and  Mr.  G.  N.  Colt  for  Pugh.  Caritar^ 
from  the  time  he  paid  the  mortgage,  was  in  receipt  of 
the  rents  in  the  character  of  mortgagee,  and  not  as 
agent,  and  there  is  no  proof  of  his  accounting  to  the 
Plaintifis  for  the  rents.  He  continued  in  possession 
until  Pugh  entered,  for  otherwise  the  possession  was 
vacant.  More  than  twenty  years  before  the  filing  of 
the  bill,  Pvgh  called  on  the  tenant  for  his  rent ;  the 
tenant  accounted,  and  the  amount  was  allowed  by  Pugh 
to  the  tenant  for  repairs.  This  was  an  acknowledgment 
of  his  title  and  equivalent  to  the  payment  of  the  rent 
itself.  The  possession  of  the  tenant  was  that  of  the 
landlord,  and,  by  this  attornment  to  Pugh^  he  entered 
into  possession. 

Mr.  Billon,  for  Cartlar,  asked  for  costs. 
Mr.  Southgate  in  reply. 


The  Mastbr  of  the  Rolls. 

This  is  a  bill  for  redemption,  and  the  defence  set  up  is 
twenty  years  adverse  possession  by  a  mortgagee  in  pos- 
session. 


Nov.  23* 


174 


CASES  IN  CHANCERY. 


1865. 


session.  The  subject  of  the  suit  is  a  house  called  No.  9, 
Union  Street,  Oreenwic/i,  which  was  mortgaged  by  the 
testator,  on  the  1 6th  of  March,  1828,  to  Matthews  and 
Pearson  for  a  sum  of  40/.  Shortly  after  this,  in  1829, 
the  testator  died ;  he  left  the  whole  of  this  property  to 
his  wife  for  life,  and  after  her  death  to  his  four  sons, 
two  daughters  and  a  granddaughter. 


The  widow  died  in  April,  1836. 


For  a  considerable  time  afler  the  death  of  the  testator, 
Carttar  was  the  solicitor  of  the  family,  and  he  received 
the  rents  of  this  house,  which,  it  appears,  was  never  in 
the  possession  of  Matthews  and  Pearson,  the  mort- 
gagees. In  Avgust,  1836,  Carttar  Y^dSii  Matthews  and 
Pearson  the  40/.,  but  he  took  no  assignment,  and  there 
the  matter  rested.  It  is  material  to  consider  what,  at 
that  time,  was  the  effect  of  these  transactions.  I  am 
of  opinion  that  Carttar  must  be  considered  as  the  agent 
of  the  legatees,  and  not  as  taking  the  mortgage  for 
himself.  There  was  an  account  between  him  and  his 
clients ;  he  had  received  rents  and  done  work  and  labour 
for  them,  and  if  the  account  had  then  been  taken,  I 
should  have  taken  it  against  him  as  an  agent,  and  not 
as  a  mortgagee  in  possession  and  making  him  account 
for  the  rents  which,  without  his  wilful  default,  he  might 
have  received.  It  is  impossible  to  say,  that  if  my  so- 
licitor pays  off  a  mortgage  on  my  property,  either  with 
or  without  my  instructions,  he  can  alter  the  character 
in  which  he  acted  and  consider  that  he  has  become  a 
mortgagee  in  possession.  I  am  clear  that,  in  such  a 
case,  I  should  take  the  account  against  the  solicitor  as 
the  agent  of  his  client,  charging  him  with  bis  receipts, 
but  not  with  wilful  deFauIt,  as  I  should  against  a  mort- 
gagee in  possession,  if  the  house  had  not  been  properly 

let 
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let  by  him.  I  am  of  opinion  that,  after  the  payment 
to  Matihewt  and  PeanoUf  the  posBession  was  the  pos- 
session of  Carttar^s  clients. 

In  1841  Carttar  became  bankrupt,  and  then,  for  a 
time,  no  rents  were  received  by  anyone ;  but  I  am  of 
opinion  that  his  bankruptcy  did  not  alter  the  possessioni 
which  was  still  the  possession  of  the  legatees,  the  clients 
of  Carttar,  and  that  it  continued  such  until  some  adverse 
possession  was  taken. 

In  January,  1843,  Carttar  assigned  his  property  to 
Pugh  and  another  (of  whom  Pugh  is  the  survivor)  in 
trust  for  distribution  amongst  his  creditors,  and  in  Sep-' 
tember,  1843,  they  took  an  assignment  of  this  house, 
No.  9,  Union  Street,  from  Matthews  and  Pearson,  It 
is  necessary  to  pause  here  and  observe,  that  this  was 
more  than  twenty  years  before  the  bill  was  filed*  I  am 
disposed  to  think,  that  if  the  account  between  Carttar 
and  his  clients  had  tlien  been  such,  that  nothing  was 
due  to  him,  he  could  not  have  taken  an  assignment 
from  Matthews  and  Pearson  for  his  own  benefit,  but 
that  be  would  have  been  a  trustee  for  the  Plaintiffs,  his 
clients,  and  no  question  on  the  statute  could  then  have 
arisen,  for  Pugh  and  his  co-trustee  could  not  stand  in 
a  better  situation  than  Carttar  did.  It  would  there- 
fore have  been  impossible  to  decide  the  question,  with- 
out ascertaining  the  state  of  the  accounts  between 
Carttar  and  his  clients. 
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But  assuming  that  Carttar  was  a  creditor  of  the 
legatees  at  that  time,  and  that  a  balance  was  due  to  him, 
I  am  still  of  opinion,  on  the  evidence,  that  possession  was 
not  taken  by  Pugh  until  September,  1844.  What  the 
Defendant  Pugh  relies  on  is,  first,  that  in  April,  1843, 

he 
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he  efTected  an  insurance  against  fire ;  but  this  amounts 
to  nothing.  A  mortgagee  out  of  possession  may  effect 
an  insurance,  but  that  is  not  taking  possession,  and  the 
payment  can  only'  form  an  item  of  allowance  in  the 
account. 


Secondly,  it  is  admitted  that  no  rent  was  actually  * 
received  until  the  24th  of  September ^  1844,  which  is 
less  than  twenty  years  before  this  bill  was  filed,  which 
was  in  January,  1864.  It  appears  that  before  September 
an  application  was  made  by  Pugh  and  his  co-trustee  to 
the  tenant  in  possession  for  the  rent,  and  the  tenant 
answered  it  by  saying,  that  he  had  laid  it  out  in  repairs, 
and  that  the  trustees  acquiesced  in  this.  This  is  very 
doubtful  and  ambiguous,  and  there  is  no  evidence  that 
the  tenant  said,  **  I  accept  you  as  landlord,"  or  did  any- 
thing that  amounted  to  an  attornment.  There  is  only  a 
statement  that  the  trustees  made  some  inquiry  about  the 
rents,  but  that  they  received  nothing.  In  the  absence 
of  further  evidence,  possession  can  only  be  considered 
to  have  been  taken  at  the  time  when  the  rent  was  first 
received,  and  the  first  money  which  was  actually  received 
by  the  trustees  was  on  the  24th  of  September,  1844, 
which  is  less  than  twenty  years  before  this  bill  was 
filed. 


The  Plaintiffs  are  entitled  to  redeem,  I  must  order  an 
assignment,  and  Pugh  must  pay  the  Plaintiffs'  costs. 
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BAILLIE  V.  M'KEWAN.  Nov,  3. 

Dec.  8. 
N  July,  1861  y  by  the  settlement  made  on  the  marriage  A.  B,^  in 
of  the  Plaintiffs  (Mr.  and  Mrs.  John  Baillie),  some  wm  vested,  de- 
East  India  Stock  and  some  £3  per  Cents  and  Railway  P!*^^'  ^*{J* 
Stock,  which  had  been  transferred  into  the  name  of  way  ofequit- 
Dr.  James  Baillie,  as  sole  trustee,  were  settled  upon  the  ^  ^^l^^' 

Plaintiffs  and  their  children  on  the  ordinary  trusts.  afterwards  re- 

ceived notice 
(as  the  fact  was) 

Shortly  after  this,  in  the  month  of  iVbv^m&fr,  1861,  that  il.B.  was 
Dr.  James  Baillie  suggested  to  the  Plaintiffs  the  expe-  of  the  lease- 
diency  of  laying  out  2,100Z.  (part  of  the  trust  property)  ^^^J^JlJ^"^  ^j®^ 
in  the  purchase  of  a  leasehold  house,  No.  9,  Weslbourne  obtained  from 
Square,  which,  as  he  alleged,  belonged  to  him.     Mr.  J^*^t|^^? 
and  Mrs.  Baillie  seemed  to  have  trusted  to  this  repre-  ^e  legal  es- 
sentation,  without  making  any  further  inquiry  as  to  the  thatthe c«t/iitf 
value  of  the  house.    They  assented  to  this  disposition  9^  '.""'  had 

.  ,  priority  over 

of  the  trust  funds,  and  gave  the  authority  required  by  the  banken. 
the  settlement  for  the  change  of  the  investment. 

On  the  20th  of  December,  1861,  Dr.  James  Baillie, 
who  had  previously  been  only  negotiating  for  the  pur- 
chase, obtained  a  conveyance  of  the  house  to  himself 
in  consideration  of  900/. ;  but  the  deed  did  not,  on  the 
face  of  it,  shew  that  it  was  to  be  held  on  any  trusts 
whatever.  Two  days  previously  to  the  conveyance,  he 
had  sold  out  700/.  New  £3  per  Cents  (part  o(  the  trust 
funds),  which  produced  630/.,  and  this  sum  he  applied 
in  part  discharge  of  the  purchase-money.  In  January, 
1862,  he  sold  out  800/.  Bast  India  Stock,  and  later  in 
the  same  year  he  sold  out  and  misappropriated  a  further 
portion  of  the  trust  funds. 
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About  Christmas^  1861,  Mr.  and  Mra.  Baillie  sent  the 
whole  of  their  furniture  to  the  house,  but  they  did  not 
actually  go  to  reside  there  until  November^  1862.  But 
the  Court  came  to  the  conclusion,  that  they  took  posses- 
sion at  Christmas,  1861,  though  it  was  alleged  that  the 
trustee  continued  to  reside  there. 


On  the  25th  February,  1862,  Dr.  James  BaillU  de- 
posited the  lease  with  the  London  and  County  Bank,  as 
a  security  for  1,500/.  and  the  flouting  balance  of  his 
banking  account,  and  the  documents  of  title  relating  to 
the  house  were  also,  at  the  same  time,  deposited  with 
the  bank.  Dr.  James  Baillie,  at  the  same  time,  signed 
a  written  undertaking  to  execute  to  the  bank,  when  re- 
quired, a  valid  legal  mortgage.  The  banking  company, 
however,  made  no  inquiry  as  to  the  ownership  or  pos- 
session of  the  house. 


Mr.  and  Mr.  Baillie,  having  discovered  that  Dr. 
James  Baillie  had  misapplied  the  trust  funds,  instituted 
a  suit  {Baillie  v.  Baillie)  against  him,  on  the  10th  of 
January,  1863,  and,  on  the  same  day,  obtained  an  in- 
junction to  restrain  him  from  parting  with  the  railway 
stock,  the  only  residue  of  the  trust  funds.  Three  days 
previously  (7th  January,  1863)  Mr.  Waley,  a  stock 
broker,  on  behalf  of  the  Plaintiffs,  informed  Mr.  Oray, 
the  accountant  of  the  bank,  that  the  trustee  had  applied 
the  trust  funds  to  his  own  purposes,  but  be  said  nothing 
of  the  leasehold  property. 

On  the  14th  of  January,  1863,  Mr.  Jennings,  the 
clerk  of  the  Plaintiflfs'  solicitor,  called  on  Mr.  Stevens^ 
the  solicitor  of  the  bank,  to  whom  he  had  been  referredi 
and,  amongst  other  things,  delivered  to  him  a  copy  of 
the  bill  in  Baillie  v.  Baillie.  This,  as  the  Court  held, 
gave  **  full  knowledge  of  the  nature  and  extent  of  the 

claim 
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claim  made  by  the  Plaintiffs  to  this  house,  and  the  facts 
which  they  alleged  in  support  of  it." 

On  the  16th  of  January^  1863,  Dr.  James  Baillie 
executed  a  legal  mortgage  of  the  house  to  the  trustees 
of  the  bank. 


1865. 

Baillie 
M'Kbwaw. 


The  bank,  on  the  17th  of  March,  commenced  an 
actionrat-law  against  the  Plaintiff^,  Mr.  BaillvB,  for  the 
use  and  occupation  of  the  house,  and«  in  Aprily  1864, 
the  Plaintiff  instituted  this  suit  against  the  public  officer 
and  trustees  of  the  bank,  to  obtain  a  declaration  of  the 
invalidity  of  their  mortgage. 

Mr.  BaggaUay  and  Mr.  C  Parke  for  the  Plaintiffs. 
First,  as  between  the  cestui  que  trust  and  the  bank,  in 
respect  of  its  equitable  mortgage,  the  Plaintiffs'  rights 
must  prevail ;  for  the  equitable  mortgagees  could  only 
acquire  the  interest  of  the  trustee.  Secondly,  the  bank 
obtained  the  legal  estate,  with  knowledge  of  the  Plain- 
tiffs' rights,  and  by  a  breach  of  trust.  They  had  con- 
structive notice  of  every  equity  of  the  Plaintiffs,  the 
house  being  then  in  their  occupation.  They  had  also 
actual  notice  from  the  bill  in  Baillie  v.  Baillie.  They 
cited  Jones  v.  Smith  (a);  Knight  v.  Bowyer  (6) ;  Atan- 
ningford  v.  Toleman  (c) ;  Daniel  v.  Davison  {d) ;  Carter 
V.  Carter ie)  I  Allen  v.  Knight  {f);  Willoughhy  v.  WiU 
lovghhy  (g) ;  Moore  v.  Jervis  (A). 

Mr.  Selwyn  and  Mr.  Surrage  for  the  bank.  The 
Plaintiffs  have  no  interest  in  this  house  under  any  con- 
tract or  agreement ;  having  failed  in  the  other  suit  to 

get 


(a)  1  Hare,  60. 

(6)  23  Beav.  640. 

(c)  1  ColL  670. 

(</)  16  Vci.  249. 


(e)  3  Kay  if  J.  61 7. 
(/)  5  Hare,  272. 
(g)  1  Term  Bep.  763. 
(A)  2  CaU.  60. 
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get  the  funds,  they  now  turn  round  and  claim  the  bouse. 
It  is  a  mere  attempt  to  follow  the  trust  money  without 
ear-marking  it. 

The  bank  had  obtained  a  valid  equitable  mortgage 
before,  it  is  even  alleged,  they  had  notice  of  any  trust. 
They  were  purchasers  for  valuable  consideration  without 
notice,  and  were  entitled,  at  any  time,  to  protect  them- 
selves by  getting  in  the  legal  estate. 

The  cases  of  notice  by  the  possession  of  a  tenant 
are  inapplicable  to  this  case.  The  Plaintiffs,  according 
to  their  own  representation,  were  the  equitable  owners, 
and  the  trustee  himself  was  actually  in  possession.  The 
Plaintiffs  have  been  guilty  of  gross  negligence  in  not 
seeing  that  notice  of  the  trusts  was  indorsed  on  the 
deed,  and  they  are  not  entitled  to  the  assistance  of 
the  Court  as  against  innocent  parties.  They  cited 
Colyer  v.  Finch  (a) ;  Rice  v.  Rice  (ft) ;  Evans  v.  Bick- 
nell  (c) ;  Kennedy  v.  Green  {d)  ;  Perry  ^ Herrick  v. 
AUwood{c\ 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls. 

Dec,  8.  The  question  which  arises  in  this  case  is,  whether  the 

London  and  County  Banking  Company f  represented  by 
the  Defendant  Mr.  M'Kewan,  their  public  officer,  have 
a  valid  mortgage  in  the  house  No.  9,  Westbourne  Square, 
as  against  the  Plaintiffs.  This  mortgage,  the  Plaintiffs 
allege,  was  made  after  the  house  had  been  sold  to  their 
trustee,  Dr.  James  BailUe,  in  trust  for  them. 


It 


(a)  19  Beav.  500;    20   Beav, 
555,  and  5  H.  of  L.  Cos.  905. 
(6)  2  Drew.  73. 


(f)  6  Vet.  174. 
(</)  3  M.fy  K.  699. 
le)  25  Bern,  205. 
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It  was,  in  my  opinion^  an  important  matter  for  con* 
sideration,  in  this  case,  in  whose  occupation  the  house 
was  in  February ^  1862,  when  the  lease  of  it  was  de- 
posited by  Dr.  Baillie  with  the  banking  company.  It 
was  not  until  Novemhery  186*2,  that  the  Plaintiffs  Mr. 
and  Mrs.  Baillie  went  to  reside  there,  but  at  Christ- 
maSy  1861,  they  sent  the  whole  of  their  furniture  to  the 
house,  with  which  it  was  then,  and  has  subsequently  re- 
mained, fitted  up.  This  is  distinctly  proved,  and  I  think 
that  this  was  virtually  a  taking  possession  of  the  house 
by  the  Plaintiffs,  and  that  Dr.  James  Baillie  (if  he  lived 
in  the  house,  which,  though  doubtful  upon  the  evidence, 
I  assume  to  be  the  case)  did  so  only  as  the  agent  of  the 
Plaintiffs.  In  my  opinion,  the  relation  of  the  trustee 
and  cestui  que  trusty  as  regards  this  house,  was  then 
established  between  them,  and  that  Dr.  James  Baillie, 
while  residing  in  the  house  and  superintending  the  altera- 
tions, was  only  acting  as  their  agent,  and  that,  if  no 
further  incident  has  occurred,  he  would  have  been  unable 
successfully  to  contend  that  he  was  not  the  trustee  of 
this  house. 


1866. 

Baillie 
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On  the  25th  February^  1862,  following,  the  lease  was 
deposited  by  Dr.  James  Baillie  with  the  bank  as  a  secu- 
rity for  1,500^  and  the  floating  balance  of  his  banking 
account,  and  the  documents  of  title  relating  to  the  house 
were  also  deposited  at  the  same  time. 


The  question  is,  whether  this  gave  the  banking  com- 
pany a  right  to  enforce  this  security  against  the  Plain- 
tiffs ?  I  think  that  it  did  not.  If  Dr.  James  Baillie  had 
no  interest  in  the  house,  it  is,  in  my  opinion,  established, 
both  by  principle  and  authority,  that  he  could  not,  by  de- 
positing the  deeds  of  property  belonging  to  another, 
create  in  that  depositee  an  interest  which  he  did  not 
himself  possess.     Upon  the  evidence  before  me  and  to 

which 


Baillib 


182  CASES  IN  CHANCERY. 

I8()5.       which  I  have  referred,  I  think  that  the  equitable  interest 
in  the  lease  of  the  house  No.  9  was  vested  in  the  Plain- 
tiffs, and  I  find  no  evidence  on  the  part  of  the  Defendant 
M*Kewam«    to  contradict  or  affect  this  testimony  on  behalf  of  the 
Plaintiffs. 

.  It  is  also  to  be  observed,  that  no  further  conveyance 
could  have  been  made  to  the  Plaintiffs;  the  property 
had  been  assigned  to  Dr.  James  Baillie  alone,  and,  on 
the  assumption  of  his  having  no  beneficial  interest  in  the 
house,  all  that  he  need  or  ought  to  have  done  was,  to 
have  executed  a  declaration  of  trust  of  the  house  in 
favor  of  the  Plaintiffs  and  their  children,  according  to 
the  trusts  of  the  marriage  settlement. 

It  is  also  to  be  observed,  which  is  a  material  circum- 
stauce,  that  the  banking  couipauy  made  no  inquiry, 
either  directly  or  through  their  solicitors,  as  to  the 
ownership  or  the  possession  of  the  house,  which,  if  it 
had  been  made,  would,  in  all  probability,  have  disclosed 
the  whole  truth ;  but  they  took  the  deeds  for  what  they 
were  worth,  that  is,  as  a  security  for  the  repayment  of 
the  debt  then  and  thereafter  to  become  due  to  them 
from  Dr.  James  Baillie.  They  took,  without  inquiry, 
an  equitable  mortgage  of  his  interest  in  No.  9,  West- 
bourne  Square;  but,  if  I  am  right,  his  interest  in  that 
house  was  nothing,  and,  accordingly,  this  security  was 
nothing. 

If  this  view  of  the  case  be  correct,  it  disposes  of  the 
whole  matter;  but  the  subsequent  events,  which  are 
much  relied  upon  by  the  banking  company,  must  be 
referred  to,  although  they  do  not,  in  my  opinion,  mend 
their  case. 

On  the  14th  January^  Mr.  Jennings  served  a  copy 

of 
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of  the  bill  in  Baillie  v.  Baillie  on  Mr.  Stevens^  the  soli- 
citor of  the  company.  Two  days  after  this,  and,  pro- 
bably, in  consequence  of  the  general  information  re- 
specting Dr.  James  Baillie  obtained  in  the  interval  by 
the  company,  they  obtained  a  legal  mortgage  of  the 
house  in  question  from  Dr.  James  Baillie^  which,  as  I 
collect  from  the  evidence,  was  prepared  and  the  execu- 
tion thereof  by  Dr.  Baillie  obtained  by  Messrs.  WiU' 
kinson,  Stevens  ^  Co.,  the  solicitors  of  the  bank,  after 
they  had  received  a  copy  of  the  bill  in  Baillie  v.  Baillie, 
and,  therefore,  after  they  had  full  knowledge  of  the 
valueand  extent  of  the  claim  made  by  the  Plaintiffs  to  the 
house,  and  also  of  the  facts  they  alleged  in  support  of  it. 


1865. 


It  is  obvious,  that  the  obtaining  the  legal  estate  by 
the  banking  company,  after  this  full  notice  to  their 
solicitors,  cannot  improve  their  equity  or  give  them  any 
better  security  than  they  possessed  before  it. 


This  is  one  of  those  distressing  cases  in  which  the 
question  is,  which  of  two  innocent  persons  is  to  bear  the 
loss  occasioned  by  the  misconduct  of  the  third.  There 
has  been,  undoubtedly,  much  negligence  on  both  sides ; 
on  the  part  of  the  Plaintiffs,  in  allowing  all  the  property 
settled  on  their  marriage  to  be  transferred  into  the  name 
of  a  single  trustee,  which,  however  respectable  he  may 
be,. ought  never  to  be  permitted,  and,  on  the  part  of  the 
company,  when  the  lease  and  deeds  relating  to  the 
house  were  proposed  to  be  deposited,  in  not  making 
proper  inquiries  for  the  purpose  of  ascertaining  who  was 
in  possession  of  the  house,  and  in  what  character.  But 
I  am  of  opinion,  that  the  imprudence  of  the  Plaintiffs, 
in  having  a  single  trustee  of  their  settled  property,  is 
not  sufficient  to  deprive  them  of  their  property,  or  to 
enable  their  trustee  to  dispose  of  it  as  his  own.  In  my 
opinion,  the  conveyance  of  the  house  of  the  20th  of 

December, 
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December,  1861,  made  to  Dr.  James  Baillie,  must,  in 
the  circumstances  of  this  case,  be  considered  as  having 
been  made  to  him  in  his  character  of  trustee  for  the 
Plaintiffs,  as  it  was  subsequent  to  the  arrangement 
made  between  him  and  his  cestuis  que  trust,  which  was, 
that  the  trust  property  should  be  employed  in  pur- 
chasing the  house,  and,  in  fact,  the  trust  property  was 
actually  so  employed. 


In  this  state  of  circumstances,  in  my  opinion,  the  as- 
signment to  him  could  not  be  taken  by  him  in  any  other 
character  than  that  of  trustee,  and  this  relation  being 
then  created,  it  was  not  in  the  power  of  Dr.  James  BaUlie 
to  mortgage  the  property  which  did  not  belong  to  him 
to  the  company. 

I  am  of  opinion,  that  the  Plaintiffs  are  entitled  to  the 
decree  they  ask  against  the  banking  company,  who 
must  reconvey  the  legal  estate  in  the  house  No.  9, 
Westbourne  Square,  to  the  new  trustee,  upon  the  trusts 
of  the  settlement 

The  costs  must  follow  the  event,  including  the  costs 
of  the  action. 


Note.— See  Proater  v.  Rice,  2S  Beav,  68 ;  Carter  v.  Carter,  3  Kay 
4r  J.  617 ;  Sturgit  v.  Mone^  3  De  Gex  4*  •/^ites*  1  ;  Sharpie*  v.  Adams, 
32  Beav,  213;  Drew  v.  Lockett,  32  Beav,  499. 
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LEACH  V.  LEACH. 

Jan.  30. 

'T^HE  testator^  by  bis  will  dated  in   1858,  gave  his  Gift  of  residue 

residuary  estate  to  his  widow  for  life,  and  after  nf^sudaS^r- 

her  death  he  gave  a  portion  of  it  as  follows: —  ward«  to  fifteen 

designated  per- 

''I  desire  that  the  same  may  be  divided,  in  equal  tons,  <<  or  their 
proportions,  between  all  my  nephews  and  nieces  (being  minittrators  or 

thirteen  in  number),  that  is  to  say,  the  four  children  of  assigns,"  and 

"  to  be  abso- 
my  brother-in-law   George  Richard  Corner ^   the  four  lutely  vested" 

children  of  my  brother  Charles  Leach,  and   the  five  ?"  ^  5f*"., 

^        ^  '  ^  tator's  death, 

children   of   my   sister    Elizabeth   Rawson^   widow   of  and  to  be  pay- 

Siansfield  Rawson^  esquire,  deceased,  or  to  their  execu-  ^^^^  provided" 

tors,  administrators  and  assigns.    And   the  respective  the  widow  had 

shares  of  such  children  to  be  absolutely  vested  on  my  that  the  shares 

decease,  and,  as  to  sons,  to  be  payable  at  the  respective  Sl^^^^^i,*^® 

ages  of  twenty-one  years,  (provided  my  said  wife  should  predeceased 

have  departed  this  life,)  and  in  a  daughter  or  daughters  ^^u^^?' 

at  that  age  or  marriage." 

The  thirteen  nephews  and  nieces  were  living  at  the 
date  of  the  will. 


The  testator  made  a  codicil  in  1863,  by  which  he 
confirmed  his  will. 

The  testator  died  in  1864,  but  previously  to  that  time 
two  of  the  nephews  {Francis  and  Charles  Rawson)  had 
died  after  attaining  twenty-one.  Francis  had  died  in 
the  interval  between  the  will  and  the  codicil,  and  Charles 
between  the  date  of  the  codicil  and  the  testator's  death. 

The  question  was,  whether  the  executors  of  these  two 
legatees  were  entitled  to  the  one-thirteenth  share. 

Mr. 
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1866.  Mr.  Baggallay  and  Mr.  George  E.  Cottrdl  for  the 

PlaintifTs. 

Mr.  Southgate  and  Mr.  W.  H.  Terrell,  for  tiie  De- 
fendants, argued  that  the  executors  took  by  substitution 
for  their  testators.  That  as  to  Francis,  the  codicil  con- 
firmed the  will,  which  was  therefore  brought  down  to 
the  date  of  the  codicil,  when  the  executors  of  Francis 
had  become  designated  persons. 

They  cited  Gittings  v.  JSPDermoti  (a). 


The  Mastbr  of  the  Rolls. 

I  think  it  quite  clear  that  these  two  legacies  lapsed. 
The  estate  is  given  to  the  widow  for  life,  and,  afLer  her 
decease,  a  portion  of  it  to  thirteen  nephews  and  nieces. 
The  testator  was  evidently  desirous  that  they  should  all 
take  vested  interests  at  his  death,  and  he  pointed  out  the 
legatees,  and  declared  that  they  were  not  to  lose  their 
shares  if  they  should  die  in  the  life  of  the  tenant  for  life. 
He  gives  to  them  ''or"  to  their  executors,  administra- 
tors and  assigns;  what  he  means  is  this:  that  if  they 
died  before  the  period  of  distribution  they  might  still 
assign  their  shares,  and  if  not,  it  was  to  fall  into  their 
estates.  To  make  it  more  clear,  the  testator  says  **  to 
be  absolutely  vested  on  my  decease."  That  is  the  period 
of  vesting,  and  there  is  nothing  to  shew  that  the  ''exe- 
cutors, administrators  and  assigns"  were  to  take  as 
persona  designatcp,  if  thS  legatees  died  in  the  testator's 
lifetime. 

I  am  of  opinion,  the  use  of  the  word  "  or  "  docs  not 
take  this  case  out  of  the  ordinary  rule,  which  is,  that  ihe 

interest 

(a)  2  Mjfl  is  Keen,  69. 


CASES  IN  CHANCERY.  187 

interest  of  a  legatee  cannot  become  vested  until  tlie        1866. 
death  of  the  testator,  and  that  it  lapses  if  the  legatee 
dies  before  the  testator,  though  the  legacy  is  not  payable 
until  the  death  of  the  tenant  for  life. 


LE  BLANCH  v.  GRANGER. 


«  Jan.  31. 


TN  this  case,  the  captfiin  in  charge  of  a  ship,  which  This  Court 

was  in  dock  in  this  country,  had  entered  into  a  the"pecifo[** 
charterparty   with   the   Plaintiff  for    its   employment  performance  of 
The  owner  was  resident    in   this  country,  and  had  party,  but  it 
not,  so  far   as    appeared,  authorized   the  captain   to  can  restrain  the 

charter  the  ship.  employing  the 

ship  in  a 
manner  incon- 

The  Plaintiff,   insisting   that  the  charterparty  was  sistent  with  the 
binding  on  the  owner,  instituted  this  suit  and  obtained,  charter-party. 
fx  parte,  an  interim  injunction  to  restrain  the  employ-      Whether, 
ment  of  the  ship  otherwise  than  as  agreed  by  the  and  owner  are 
charterparty.      This  raised  the   question  whether  the  ^^^^^  ^^^^ 
captain,  under   these   circumstances,   had   an    implied  captain  can, 
authority  to  charter  the  ship.  IJIwiauVilio- . 

rity  of  the 

owner  charter 
Mr.  North  now  moved,  on  notice,  for  the  injunction.  ti,e  ghlp, 

He  cited  Smithes  Mercantile  Law  {a);  Maclachlan  on  9^^^^^ 

Shipping  (J);  Story  on  Agency {c);  Chant  v.  Norway (d); 

The  Messageries  Imperiales  v.  Baine8{e)\   De  Mattos 

V.  Gibson  (/) ;  Sevin  v.  Deslandes  (g). 

Mr.  Hobhome  and  Mn  T^.  W.  Mackison  for  the 
owner  of  the  ship.  When  the  ship  and  its  owner  are 
in  this  country  a  captain  has   no  authority   to  enter 

into 

(a)  Page  191  {eihed.)  (f)  11  W.  R.  322. 

(6)  Page  121.  (  /)  4  De  G.  4r  Jones,  298. 

(c)  SecU.  36,  1 16,  123.  (g)  30  L.  /.  (CA.)  457. 
{d)  10  C.  B.  Rep.  665. 
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into  a  charterparty  without  the  express  authority  of  the 
owner.  Secondly,  it  is  a  case  for  damages  and  not  for 
an  injunction* 

Mr.  North  in  reply. 


The  Master  of  the  Rolls. 

I  am  of  opinion,  that  upon  the  Defendant  giving  an 
undertaking  to  be  answerable  in  damages  I  ought  to 
dissolve  this  injunction.  I  have  no  doubt  as  to  the 
correctness  of  the  proposition,  which  Mr.  North  men- 
tioned, that  where  there  is  no  question  about  the 
charterparty,  though  this  Court  cannot  decree  the 
specific  performance  of  it,  yet  it  can  restrain  the  em- 
ployment of  a  ship  in  a  manner  inconsistent  with  the 
rights  given  by  the  contract.  But  when  there  is  a 
question  as  to  the  validity  of  the  charterparty,  the 
Court  is  bound  to  see  which  course  will  produce  the 
greatest  amount  of  damage,  whether  by  dissolving  or 
continuing  the  injunction.  The  ship  may  remain  idle 
and  at  the  hearing  the  charterparty  may  be  found  to  be 
worth  nothing. 


The  sole  question,  here,  is  as  to  the  validity  of  the 
charterparty,  and  this  does  not  depend  on  whether  an 
agent,  acting  within  the  scope  of  his  authority,  can 
bind  his  principal,  for  nobody  doubts  that,  or  that  the 
captain  is,  to  some  extent,  the  agent  of  the  owner. 
But  this  is  certain,  that  the  captain  cannot  do  every- 
thing in  respect  of  the  ship  :  thus  he  is  not  able  in  this 
country  to  sell  the  ship  without  the  consent  of  the 
owner,  or  to  create  a  bottomry  bond,  though  he  may, 
under  certain  circumstances,  do  so  if  the  ship  is  abroad. 

The 
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The  question  is,  whether  a  captain  in  this  country 
has  authority  to  grant  a  charterparty  without  the 
sanction,  authority  or  consent  of  the  owner,  and,  on  the 
evidence  I  have  now  before  me,  I  am  of  opinion  that  it 
is  not  shewn  to  be  within  the  scope  of  his  authority.  If 
the  case  rested  on  that  alone,  I  should  simply  dissolve  the 
injunction ;  but  the  Plaintiff  may  still  bring  forward 
further  evidence  at  the  hearing,  and  therefore  I  put  the 
Defendant  under  an  undertaking  to  be  answerable  in 
damages. 


189 
1866. 

Lb  Blanch 

V. 

Gbanger. 


Note. — The  bill  was  afterwards  dismissed  for  want  of  prosecution, 
and  the  Plaintiff  brought  an  action  against  the  captain  for  contracting 
without  authority. 


timacy. 


HAMP  V.  HAMP.  ^     ,„ 

Jan.  18. 

'T^HE  question  in  this  case  was  as  to  the  right  to  a  Motion  for  an 
real  estate,  and  which  involved  a  point  of  legi-  1!!^*  ncc^^had  * 

been  com- 
pleted, held 
irregular,  and 

The  Plaintiff  filed  his  affidavits  and  gave  notice  of  "^««d  ^**^ 

®  costs. 

motion  for  a  decree.  Thereupon  the  Defendant,  instead 
of  filing  his  affidavits,  moved  for  an  issue  to  try  the 
question.  • 


Mr.  Selwyn  and  Mr.  Bevir  for  the  Plaintiff. 

Mr.  Hobhause,  Mr.  Hardy,  Mr.  Baggallay  and  Mr. 
Babington,  contra. 


George  v.  Whitmore  (a);  Morrison  v.  Barrow  (4),  were 
cited. 

The 

(o)  26  Bean,  557.  (h)  1  De  G.,  F.  *  J.  633. 
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1866.  The  Mabter  of  the  Rolls  (without  hearing  the 

other  side)  said, — 

I  am  of  opinion  that  this  motion  fails.  The  Plaintiff 
files  a  bill  to  establish  his  right  to  an  estate,  and  he  gives 
notice  of  motion  for  a  decree,  specifying  all  the  affi- 
davits by  which  he  supports  \\%  case.  The  Defendant, 
knowing  all  the  evidence  on  which  the  Plaintiff  relies, 
moves  for  an  issue,  without  entering  into  a  word  of  evi- 
dence in  support  of  his  defence.  This  proceeding  is 
perfectly  novel. 

I  am  referred  to  a  case  in  which  I  laid  down  that  the 
Court  never  does  what  is  asked  except  by  consent. 

It  does  not  stop  here,  for,  in  this  very  case,  on  the 
application  for  a  Receiver,  I  pressed  on  the  parties  to 
make  an  arrangement  as  to  trying  the  matter  by  an 
issue,  but  I  stated  expressly,  that,  except  by  consent,  I 
could  not  make  an  order  to  that  effect 

It  does  not  end  here.  The  Defendant,  who  knows  the 
Plaintiff's  evidence,  instead  of  producing  his  own,  asks 
for  an  issue. 

When  he  brings  forward  his  evidence,  the  Court  will 
direct  an  issue  if  it  finds  it  proper,  but  Che  only  order  I 
can  now  make  is  to  refuse  this  motion  with  costs. 
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CHARD  V.  COX. 

Jon,  31« 

npHE  Plaintiff,  having  given  notice  of  motion  for  a  Upon  a  motion 
**"      decree,  applied  to  the  record  and  'writ  clerks  for  ,^|^^„^]J^i* 
a  subpcma  duces  tecum  to  compel  the  production  of  a  tecum  to  pro- 
document  at  the  hearing.    The  record  and  writ  clerks  ment  at  the 
declined  to  ifisue  it  as  of  course,  on  the  sround  that  it  l>«";|ng  ^<^ 
could  only  be  so  issued  where  a  replication  had  been  ooune. 
filed. 


Mr.  Villiers  moved  that  the  writ  might  issue. 
The  Mastbr  of  the  Rolls  made  the  order. 


MILES  V.  MILES. 

Jan,  12,  15. 

AT  the  date  of  his  will,  in  1862,  the  testator  was  the  By  his  wfll,  the 

""^^     owner  of  a  house  in   Cannon   Street.  London.  Jfl?*?'?*^® 

'  '  "  all  that  my 

built  partly  on  fee  simple  land  of  his  own,  and  partly  messuage, 
on  land  held  by  him  of  the  governors  of  St.  Thomas's  S|a  wfe ^'"^'^ 
Hospitalj  under  a  lease  dated  in  1855,  for  the  residue  leasehold/'  in 
of  a  term  of  eighty  years,  at  a  rent  of  100/.  according  to  * 

the  nature  and 
tenure  thereof, 

By  his  will,  dated  in  1862,  the  testator  devised  to  respectively,  in 
trustees,  their  heirs,  executors  and  administrators,  real  ^?^^^I    f.. 
estates  in  the  counties  of  Hereford  and  Radnor ^  and  or,  as  to  the 

1       leaseholds,  for 
»'»0  so  long  as 
the  term  and 
interest  in  them  should  exist,  with  remainder  over.     After  the  date  of  his  will,  the 
reversion  in  fee  of  the  leaseholds  was  purchased  by,  and  conveyed  to,  the  testator : — 
Hdd^  that  the  fee  of  the  whole  passed  under  the  specific  gift  of*  my  messuage"  at  C., 
and  that  the  rest  of  the  devise  was  descriptive. 
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also  the  messuage  No.  3,  Cannon  Street,  in  the  city  of 
London,  by  the  description  following : — 

''  And  also  all  that  my  messuage,  partly  freehold  and 
partly  leasehold,  No.  3,  Cannon  Street,  in  the  city  of 
London,  being  erected  partly  on  my  freehold  ground 
there  and  on  ground  held  by  me  of  the  treasurer  and 
governors  of  St.  Thomases  Hospital,^  with  their  re- 
spective appurtenances,  according  to  the  nature  and 
tenure  thereof  respectively,  upon  trust  for  his  wife 
during  her  life,  or,  as  to  the  said  leasehold  premises, 
for  so  long  as  the  term  and  interest  in  the  said  lease- 
hold premises  should  exist,  but  subject  to  keeping  down 
the  ground  rents  and  other  outgoings  incident  thereto 
in  the  meantime,  and  after  her  decease,  to  the  use  of  his 
son  Henry  Hugh  Miles  for  life,  and  after  his  decease  to 
the  use  of  his  first  and  other  sons,  successively,  ac- 
cording to  seniority,  in  tail,  with  divers  remainders 
over. 

The  testator  declared  it  to  be  his  wish,  that  the  said 
estates,  hereditaments  and  premises  should  not  be  sold. 

The  testator  afterwards  gave  and  bequeathed  the 
residue  of  his  estate  and  effects  to  his  trustees,  "  upon 
trust,  with  all  convenient  speed  after  his  decease,  to  sell, 
dispose  of  and  convert  into  money  ''all  such  parts  as 
should  not  consist  of  monies,  and  to  divide  the  produce 
between  his  wife  and  his  three  children. 

In  February,  1865,  the  testator  purchased,  from  the 
governors  of  St,  Thomas's  Hospital,  the  reversion  of  the 
premises  comprised  in  the  lease,  and  which  was,  by 
indenture  of  the  23rd  of  February,  1865,  conveyed  to 
him  in  fee.    By  means  of  this  conveyance,  the  testator's 

leasehold 
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leasehold    interest   in   the  messuage  No.  3,    Cannon 
Street^  became  merged  in  the  freehold. 

The  testator  died  in  Aprilj  1865,  without  having 
altered  his  will. 


1866. 


Milks 

V. 
MiLEf. 


The  widow  and  one  of  the  children  contended,  that  the 
premises  comprised  in  the  indenture  of  the  23rd  of 
February,  1865,  did  not  pass  under  the  specific  devise. 
The  other  children  contended  that  the  fee  simple  of  the 
premises  passed. 

Mr.  Whately  for  the  Plaintiff,  a  trustee. 

Mr.  Hobhouse  and  Mr.  JBlackmore  for  the  residuary 
devisees.  The  part  of  the  Cannon  Street  premises,  held 
originally  under  St.  Thomas  Hospital,  passed  under  the 
residuary  gift,  for,  at  the  testator's  death,  his  **  term  and 
interest"  which  alone  was  the  subject  of  the  gift,  had 
merged  and  ceased  to  *'  exist." 

The  case  of  Capel  v.  Girdler  (a)  distinctly  shews, 
that  before  the  late  Wills  Act,  the  bequest  of  these 
leaseholds  would  have  been  adeemed.  In  that  case,  a 
tenant  for  years  purchased  the  reversion  in  fee  after  the 
date  of  bis  will,  and  it  was  held  that  the  whole  interest 
of  the  testator  passed  to  the  heir,  and  not  to  the 
residuary  devisees  and  legatees.  In  Emuss  v.  Smith  (ft), 
a  point  precisely  similar  to  the  present  was  decided, 
though  it  does  not  appear  by  the  report.  In  that  case, 
the  testator,  by  his  will  (1830),  devised  a  leasehold 
garden  at  Falsam  Pitts  for  the  residue  of  his  term 
therein  (p.  723).  In  1840,  he  took  a  conveyance  in  fee 
to  himself  of  the  property  (p.  728),  and  he  died  in  1841. 

It 

(a)  9  Fei.  509.  (6)  2  De  G.  ^  Sm.  722 
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1866.  .  I^  ^^s  declared,  by  the  decree,  (p.  738)  that  the  bequest 
of  the  leasehold  garden  and  premises  at  Falsam  Pitts 
was  adeemed  by  the  subsequent  conveyance  in  Tee  to 
the  testator.  Under  the  Wills  Act,  1  Vict.  c.  26,  s.  24, 
the  will  is  to  speak  ''  with  reference  to  the  real  estate 
and  personal  comprised  in  it,"  immediately  before  the 
death  of  the  testator,  and  if  that  which  is  purported  to 
be  given  does  not  exist  at  that  time,  it  cannot  pass. 
Here  the  gift  is  merely  of  a  leasehold,  and  it  had  ceased 
to  exist  between  the  date  of  the  will  and  the  death  of 
the  testator. 

They  also  referred  to  Douglas  v.  Douglas  {a)  \ 
Goodlad  v.  Burnett  (b);  Blagrove  v.  Coore{c)\  Lord 
St.  Leonardi  Heal  Property  Statutes  {d). 

Mr.  Selun/n,  Mr.  Chapman  Barber,  Mr.  Henry  Hugh 
Miles  in  the  same  interest  The  cases  before  the  late 
Wills  Act  have  no  application,  for  they  proceeded  on 
the  principle  of  a  conveyance,  and  that  a  man  could 
not  devise  that  of  which  he  was  not  then  seised.  But 
now,  the  devise  speaks  as  at  the  death  of  the  testator, 
and  not  as  at  the  date  of  the  will,  and  therefore  if  the 
testator,  at  his  death,  was  seised  of  the  estate  described, 
it  will  pass  by  his  will.  Here  the  devise  is  of  the 
testator's  messuage  No.  3,  Cannon  Street,  all  the  rest  is 
descriptive  and  redundant.   He  devises  one  entire  thing. 

[The  Master  of  the  Rolls.  What  presses  upon  my 
mind  is  the  burthen  which  the  testator  imposes  on  the 
devisees.] 

That  is  no  more  than  the  law  does;  it  means  the 
devisee  is  to  take  cum  onere.    The  case  is  like  the  Otley 

and 

(a)      Kay,  400.  (c)  27  Beav.  138, 

(6)  1  Kay  i  JohfU,  341.  (</}  Page  365. 
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and  Uhley  Case  (a),  where  there  was  a  devise  of  a  1866. 
house,  with  the  appurteDances,  and  two  after-purchased 
fields,  were  held  to  pass.  Again,  it  would  be  incon- 
sistent with  the  testator's  declared  intention,  that  the 
property  should  pass  under  the  general  devise,  for  he 
declares  his  wish  that  this  specific  property  shall  not  be 
sold,  but  he  directs  the  residue  to  be  sold  ^*  with  all 
convenient  speed." 


The  Master  of  the  Rolls. 

The  question  in  this  cause  is  the  effect  of  the  follow-  Jan,  15, 
ing  devise  and  bequest: — [His  Honor  read  it,  see  ante^ 
p.  192.] — What  took  place  was  this :  after  the  will,  the 
testator  bought  the  reversion  of  the  leasehold,  and  the 
term  thereupon  became  merged  in  fee,  and  the  testator 
became  the  owner  in  fee  of  the  whole.  The  question 
is,  whether  this  merger  revoked  the  bequest  of  the 
leasehold  portion  ?  On  this,  reference  is  made  to  the 
24th  section  of  the  Wills  Act  (1  Will.  4,  c.  26),  which 
is  in  these  words :  **  Every  will  shall  be  construed,  with 
reference  to  the  real  and  personal  estate  comprised  in 
it,  to  speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will." 

1  think  that  a  contrary  intention  is  not  shewn.  I 
think  that  if  this  will  had  been  executed  after  the  tes- 
tator had  bought  the  reversion,  these  words  would  have 
been  a  gift  of  the  whole  messuage,  and  that  there  would 
have  been  a  mere  misdescription  of  it.  The  only  ques- 
tion is,  as  to  the  effect  of  the  merger.  The  gift  is  entire, 
of  the  whole  messuage,  to  two  persons  in  succession  for 
life,  with  remainder  to  others  in  tail.     I  think  that  what 

is 

(a)  34  Beav.  525. 
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is  given  is  the  messuage  itseir,  and  that  the  words  '^  partly 
freehold  and  partly  leasehold"  are  merely  descriptive  of 
the  parcels ;  it  means,  I  give  the  whole  of  the  messuage 
No.  3,  Cannon  Street  The  words, ''  so  long  as  the  term 
and  interest  in  the  said  leasehold  premises  should  exist/' 
means  any  interest  in  that  part  which  is  described  as 
leasehold.  He  has  since  increased  this  from  a  term  to  a 
perpetuity,  and  I  think  the  intention  still  subsists. 

The  opposite  conclusion  would  tend  to  the  incon- 
gruity pointed  out  by  counsel,  viz.  that  having,  in  his 
will,  expressed  his  wish  that  this  particular  messuage 
should  not  be  sold,  he  directs  that  his  residuary  real  and 
personal  estate  shall,  with  all  convenient  speed  after  his 
decease,  be  sold,  which  would  include  the  reversion  of 
this  messuage  unless  the  whole  passed  by  the  specific 
devise  of  it.  This,  I  think,  shews  that  the  intention  of 
the  testator  was,  that  the  whole  messuage  should  so  pass. 

It  is  scarcely  possible  that  the  testator  should  have  in- 
tended  to  devise  the  freehold  portion  of  the  premises, 
8o  as  to  go  in  a  particular  way  to  persons  in  succession, 
and  the  remainder  of  the  messuage,  being  leasehold, 
should  go  in  a  different  way,  by  being  sold  and  divided 
between  the  children  as  tenants  in  common. 


I  treat  the  word  '^  messuage*'  as  I  did  the  word  '^estate" 
in  the  case  of  In  re  the  Midland  Railway  Company  v. 
The  Oxley  and  Ilhley  Branch  (a),  where  an  addition  was 
made  to  the  estate  after  the  date  of  the  will,  and  I  held 
that  the  whole  passed.  Here,  I  think  the  messuage 
is  described,  and  an  addition  has  been  made  to  it 
Suppose  he  had  renewed  the  lease,  or  had  obtained  an 
extension  of  the  term  for  100  or  1,000  years,  still  it 
would  have  passed ;  here  the  question  only  arises  because 
the  term  is  merged. 

But 

(a)  34  Beav.  525. 
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But  I  think  that  the  will  shews  that  the  gift  is  to  1866. 
operate,  and  that  not  only  no  contrary  intention  appears 
by  the  will,  but  that  an  intention  in  favor  of  its  passing 
is  to  be  found  in  the  will.  The  facts  I  have  mentioned 
distinguish  this  case  from  Emuss  v.  Smith  {a\  and 
reconcile  it  with  the  other  cases  cited. 

I  will  make  a  declaration  accordingly. 

(a)  2  De  G.  4-  Sm.  722. 


B 


MOSS  V.  BARTON. 

Jan.  12. 

Y  a  memorandum  of  agreement,  dated  in  November,  A.  agreed  to 
1857,  Alderman  Wire  agreed  to  let  some  premises  ^^^^  ^^iot 
in  Moorgate  Street,  London,  to  the  Plaintiff  Mr.  Moss,  three  yean, 
at  a  rent  of  111/.,  for  a  term  of  three  years,  to  be  com-  pira'tion  of  that 

puted  from  Christmas-day,  1857.     Alderman  Wire  also  term,  to  grant 

^  him  a  lease  for 

agreed  "  at  the  request  of  the  Plaintiff  "  to  grant  him  an  extended 

a  lease  of  the  said  premises  for  five,  seven,  fourteen  or  llJIJ^'ti,^^*^' 
twenty-one  years,  from  the  expiration  of  the  aforesaid  yean  having 
three  years'  occupancy,  at  the  same  rent."    The  Plain-  continued  to 
tiff,  on  his  part,  agreed,  during  his  occupancy,  to  keep  ^^^^  <>"  ^^^^^ 

t  •        .  J        ,  •  1        1  I  •      •^•'*  executon 

the  premises  m  good,  substantial  and  ornamental  repair,  four  yean  for 

without  asking 

m,  ,     ,rr  •  •  for  a  lease. 

The  Plaintiff  was  in  possession  at  the  date  of  the  He  then  re- 
agreement,  and  he  continued  in  the  occupation  and  paid  fif,hS', 
his  rent  to  Alderman  Wire  until  the  Alderman's  death,  option  had  not 
which  occurred  on  the  9th  of  November,  1860.    The  and  that  he' 

three  years  expired  on  the  24th  o(  December,  1860,  and  was  entitled  to 
,      _.  .         ,  .  ,    -  .  the  extension 

the  rlamtin  stiU  continued  in  occupation  as  before,  and  of  the  term. 

paid  his  rent  to  the  Defendants,  the  executors  of  Alder- 
man Wire.  The  Defendants  appeared  to  have  been,  for 
some  time,  ignorant  of  the  Plaintiff's  right  of  option  to 

take 
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1866«  take  an  extended  term,  which  he,  Tor  some  time,  never 
attempted  to  exercise,  and  they  seemed  to  have  treated 
him  as  a  tenant  from  year  to  year.  The  Plaintiff  entered 
into  a  negotiation  with  the  Defendants  for  the  purchase 
of  the  premises^  and,  in  February^  1862,  in  a  letter  to 
them,  he  stated  that  he  had  the  option  of  quitting  the 
premises  at  the  end  of  the  year,  or  of  taking  a  lease  for 
a  lengthened  period,  and  he  proposed  taking  a  lease  for 
seven,  fourteen  or  twenty-one  years  at  his  option,  "  if 
the  rent  were  very  considerably  reduced."  Nothing 
came  of  this.  It  appeared  also,  that,  in  September, 
1863,  the  Plaintiff  had  called  on  the  Defendants  to  pay 
for  the  repairs  of  the  front  wall,  which  was  falling,  and 
that  they  had  consequently  paid  the  builder  16Z.  8s,  for 
them,  and  that  through  the  hands  of  the  Plaintiff. 

The  Defendants  having,  in  September,  1864,  given  the 
Plaintiff  notice  to  quit,  he  in  October,  1864,  claimed  a 
lease  for  the  extended  term.  This  the  Defendants  re- 
fused to  grant,  and  the  Plaintiff  instituted  this  suit,  in 
February,  1865,  for  the  specific  performance  of  the 
agreement  of  November,  1867. 

Mr.  Baggallay  and  Mr.  Rigby  for  the  Plaintiff.  The 
agreement  of  November,  1857,  is  not  a  lease  at  law,  but 
an  agreement  for  occupancy  for  three  years,  with  an 
option  of  extending  it  to  seven,  fourteen  or  twenty-one 
years,  and  such  an  agreement  this  Court  will  enforce; 
Parker  v.  Ta8well{a).  The  Plaintiff's  right  to  have  a 
lease  continued  until  his  tenancy  had  been  put  an  end 
to ;  Hersey  v.  Giblett  (6).  I  n  that  case,  the  yearly  tenancy 
commenced  in  1845,  and  the  option  was  not  exercised 
until  1852,  but  it  was  held  valid.  The  Plaintiff's 
letter  of  February,  1862,  was  no  waiver  of  his  right,  it 

stated 

(«)  27  I.  J.  {Ch  )  812.  (6)  18  Beav.  174. 
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stated  that  be  was  entitled  either  to  a  lease  or  to  give  up  1866. 
possession,  and  the  Piaintiff,  before  he  exercised  his 
option,  asked  the  executors  if  they  would  grant  biro  a 
lease  at  a  reduced  rent;  this  was  no  waiver  or  abandon- 
ment. Neither  did  the  claim  for  the  repairs  determine 
the  right  of  option,  it  was  made  under  a  mistake  of  law, 
for  whether  holding  over  or  not,  the  tenant  was  bound 
to  do  the  repairs ;  Richardson  v.  Gifford  (a) ;  Digby  v. 
Atkimon  (6).  There  has  been  no  abandonment  or 
waiver  of  the  right ;  Clarke  v.  Moore  (c) ;  Price  v. 
Dyer  (d) ;  and  the  tenant,  who  has  laid  out  money  on 
the  faith  of  his  agreement,  is  entitled  to  have  it  per- 
formed ;  Dann  v.  Spurrier  (e). 

Mr.  Snuthgate  and  Mr.  Surrage  for  the  Defendants. 
The  Plaintiff  has  waived  and  abandoned  any  right  he 
ever  had.  An  option  like  the  present  ought  to  be  exer- 
cised within  a  reasonable  time,  especially  after  the  death 
of  the  lessor.  Here  the  Plaintiff  has  thought  fit  to 
remain  in  possession  as  tenant  from  year  to  year,  instead 
of  binding  himself  for  a  term.  His  conduct  has  been 
quite  inconsistent  with  having  a  continued  right  to  take  a 
lease.  He  proposed  to  take  a  different  lease  at  a  very  con- 
siderable reduction  of  rent,  and  he  insisted  that  the  De- 
fendants were  bound  to  repair,  though,  by  the  agreement, 
he  had  contracted  to  do  so,  and  he  forced  the  Defendants 
to  pay  for  them.  All  this  is  inconsistent  with  a  con- 
tinuing right  to  have  a  lease  of  a  different  description. 
This  case  differs  from  Hersey  v.  Giblett  (/),  for  there, 
the  Plaintiff,  from  the  first,  was  a  mere  yearly  tenant, 
and  he  was  allowed  to  continue  and  his  right  therefore 
to  an  extended  term  continued.  But  here,  the  Plaintiff^s 
tenancy  was  for  three  years  certain,  which  expired  nearly 

four 

(a)  1  AdoL  4-  Elliiy  52.  ((^)  17  Ves.  356. 

(6)  4  Camp.  275.  (f )  7  Ve$.  231. 

(c)  1  J<ma  i  Lai.  723.  (/)  18  Btav.  174. 
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1866.        four  years  before  he  made  his  claim,  and  more  than  five 
years  before  the  bill  was  filed. 


The  Master  of  the  Rolls. 

I  think  the  Plaintiff  is  entitled  to  a  decree.  In  the 
first  place,  the  document  of  1867  is  a  clear  agreement 
to  grant  a  lease  for  five,  seven,  fourteen  or  twenty-one 
years,  and  the  Plaintifi*  is  entitled  to  call  upon  the  Court 
for  its  specific  performance,  unless  he  has  done  some- 
thing to  deprive  himself  of  that  right.  The  only  facts 
relied  on  by  the  Defendants  are  these :  the  Plaintiff 
had  continued  to  occupy  the  premises  to  the  death  of 
Wire^  which  was  a  month  prior  to  the  expiration  of  the 
three  years,  and  from  that  time  he  was  entitled  to  call 
on  the  executors  for  the  performance  of  their  testator's 
agreement  to  grant  him  a  lease.  There  was  no  time 
specified  in  the  agreement  within  which  he  was  to  call 
for  it,  and  both  parties  may  have  considered  that  he  was 
afterwards  holding  over  as  tenant  from  year  to  year. 
But  if  the  executors  thought  fit  to  allow  him  to  hold 
the  property  from  year  to  year,  there  was  nothing  to 
prevent  him  from  insisting  on  the  lease;  his  right  to 
take  a  lease  would  exist  at  any  time,  unless  he  gave 
it  up.  They  might  have  called  on  him  either  to  go 
out  or  take  a  lease ;  but  they  did  nothing  of  the  sort. 
They  say  that  they  had  no  notice  of  the  document ; 
but  the  letter  of  Felruary^  1862,  gave  them  full  notice 
of  it.  Why  did  they  not  then  call  on  him  to  exercise 
his  option  ?  If  they  knew  of  its  existence,  they  also 
knew  that  the  right  continued  until  positively  waived; 
but  they  did  nothing. 

The  case  of  Hersey  v.  Giblett  {a)  shews,  that  a  person 
having  such  an  option  may  exercise  it  at  any  time  while 

•■•-'•  ''    ^  '••'•'  he 

»  -    ■     i  ^!(«)  18  Beav.  174.    .      •    ^   /    .        i       . 
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lie  remains  tenant,  if  the  landlord  does  not  call  on  him        1866. 

either  to  exercise  or  decline  it  at  an  earlier  period.    That 

is  when  no  time  is  specified  in  the  agreement  within 

which  the  option  is  to  be  exercised.  Bartok. 

I  do  not  think  the  claim  for  payment  of  the  repairs 
any  waiver  of  the  agreement.  The  Plaintiff  seems  to 
have  thought,  that  if  he  was  tenant  from  year  to  year, 
he  was  not  bound  to  pay  for  these  repairs ;  in  that  I  think 
he  went  too  far. 

I  am  of  opinion  that  the  Plaintiff  is  entitled  to  a 
decree  with  costs,  ^ut  he  must  refund  the  16/.  8«. 


TEMPEST  V.  LORD  CAMOYS. 

Jan.  18. 

rpHE  testator,   Sir  C  R.    Tempest,  died   in   1865,  To  a  bill  for 
^     having,. by  his  will,  devised  real  estates  to  Mr.  Jo*„*Jj^^2^^ 
jS^ORorand  Mr,  Flemivg  upon  certain  trusts,  and  having  and  personal 
appointed  Mr.  Stonar,  Mr.  Fleming  and  Lord  Camoys  ^^  appoint- 
bis  executors.  ™«"*  ^^  *  ^ 

receiver  and  a 
new  trustee, 

Mr.  Stonor  died  in  the  lifetime  of  the  testator.  »  P^tf  ^°  ^»^' 

by  the  alleged 
executors,  that 

This  suit  was  instituted  by  Mr.  Tempest^  who  was  p^vemed 
interested  under  the  trusts  of  the  will,  for  the  admi-  proving  by  the 
nistration  of  the  real  and  personcri  estate,  for  a  receiver,  entering  a 
and  for  the  appointment  of  a  new  trustee,  in  the  place  2***"'  *S  p^® 
of  Mr.  Stonor.    The  bill  alleged  that  the  will  had  been  bate,  was 
proved  by  the  surviving  executors.  Lord  Camoys  and  **^®'"*    • 
Mr.  Fleming. 

Mr.  Fleming  and  Lord  Camoys  put  in  the  following 

plea 
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plea  in  bar  to  the  whole  relief  and  discovery  sought  by 
the  bill  :— 

We  say  that,  immediately  after  the  death  of  the  tes- 
tator,  the  solicitor  of  the  PlaintiflF  entered  a  caveat  in 
the  Court  of  Probate  to  prevent  any  person  from  proving 
the  will  and  codicil  of  the  testator,  and  that  he  thereby 
prevented  probate  being  obtained  of  such  will  and 
codicily  or  the  constitution  of  a  legal  personal  repre- 
sentative of  the  testator,  and  that^  in  consequence  of  the 
aforesaid  act  of  the  PlaintiflTs  solicitor,  and,  in  fact,  we 
have  not,  nor  has  either  of  us,  proved  the  said  will  or 
codicil,  or  been  constituted,  in  any  manner,  legal  personal 
representatives  or  legal  personal  representative  of  the 
testator,  and  we  are  not,  nor  is  either  of  us,  nor  have 
we,  nor  has  either  of  us,  ever  been  executors  or  executor 
or  legal  personal  representatives  or  legal  personal  repre- 
sentative of  the  said  testator. 

Mr.  Hobhouse  and  Mr.  Kay  in  support  of  the  plea. 
This  negative  plea,  that  the  will  has  not  been  proved, 
as  alleged  by  the  bill,  but  that  it  is  in  litigation,  is  a 
complete  answer  to  the  bill.  Such  a  plea  was  allowed 
in  Cooke  v.  Gittins  (a). 

The  bill  should  have  been  confined  to  the  protection 
of  the  estate  pending  the  litigation  in  the  probate  court; 
Overington  v.  Ward  (6) ;  Rawlings  v.  Lambert  (c).  The 
estate  can  only  be  administered  after  some  duly  consti- 
tuted legal  personal  representatives  have  been  appointed. 
The  Plaintiff  cannot  be  allowed  to  contest  the  will  in  the 
probate  court  and  assert  that  these  gentlemen  are  not 
the  executors,  and  to  insist,  in  this  Court,  on  the  validity 
of  the  will,  and  that  the  Defendants  are  executors 
under  it. 

The 

{a)  21  Beav.  407.  (r)  1  John,  if  Hen.  45S. 

(6)  34  Beao.  175. 


r 
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The  Master  of  the  Rolls.  »^^    \ 

^^EM  PEST 

I  cannot  allow  this  plea  simpliciier ;  it  is  clear  that  «. 

the  Plaintiff  is  entitled  to  have  a  new  trustee  appointed.  Lord 
The  bill  alleges  that  one  of  the  trustees  has  died,  and 
it  asks  Tor  the  appointment  of  a  new  one.  That  does 
not  depend  upon  the  probate  of  the  will,  for  there  might 
be  relief  here  as  to  the  real  estate^  which  would  not 
depend  on  the  Defendants  being  the  legal  personal 
representatives.  I  am  inclined,  subject  to  what  I  hear, 
to  allow  the  plea  to  stand  for  an  answer.  Then  there 
would  remain  the  question  of  costs. 

Mr.  Cole  and  Mr.  Little  in  support  of  the  bill.  This 
is  a  plea  "  in  bar/'  and  not  for  want  of  parties.  The 
relief  asked  by  the  bill  is  in  respect  both  of  the  real  and 
of  the  personal  estate.  The  Defendants  might  have 
pleaded  for  want  of  parties  to  the  part  relating  to  the 
personal  estate  alone ;  but  such  a  plea  is  inapplicable  to 
the  realty,  as  to  which  the  Plaintiff  is  clearly  entitled  to 
relief  independently  of  the  executors.  The  Defendants' 
character  of  executors  depends  on  the  will,  and  not  on 
the  probate,  they  insist  on  their  filling  that  character, 
and  they  may  have  acted  as  such.  They  referred  to 
Van  Heythusen  (a) ;  Penny  v.  Watts  (6)  ;  Fry  v.  Rvch- 
ardson  (c). 

The  Master  of  the  Rolls. 

This  plea  must  stand  for  an  answer,  with  liberty  to 
except,  and  the  Plaintiff  may  file  interrogatories.  The 
costs  must  be  costs  in  the  cause. 

(fl)  Vol.  2,  p,  95.  (c)  10  Sim.  475. 

(6)  2  PhiL  149. 

Note.— See  Hindt  v.Skellon,  34  L.  J.  {Chanc,)  378. 


204  CASES  IN  CHANCERY. 

1865. 


May  9. 


Re  THE  BRIGHTON  CLUB  AND  NORFOLK 
HOTEL  COMPANY  (LIMITED). 


The  provisions  rilHE  Petitioner,  Mr.  Reynolds,  had,  in  June,  1864, 
Kic^^c.  89  contracted  with  this  company  for  the  erection  of 

88.  79,  80,  for  certain  buildings,  to  be  certified  in  the  usual  manner 
company,  in      ^y  their  architect.    The  architect,  being  dissatisfied,  had 

default  of  iu  refused  to  make  further  certificates.  The  Petitioner,  in 
paying  a  debt 

three  weeks  February,  1865,  served  the  company  with  notice,  under 
do1Jo"t?pplV,  "  ^^  Companies  Act,  1862,"  to  pay  him  the  balance  of 
where  there  is  4,358Z.  claimed  by  him.  The  company  not  having  paid 
pute^asto the"  ^^^  Petitioner,  he,  at  the  expiration  of  three  weeks, 
amount  due,  presented  this  petition  for  winding  up  the  company, 
may  be  an        The  Petitioner's  claim  was  bona  fide  disputed  by  the 

ex"e^tn  ^6oI  ^^™P^"y»  ^^^  ^^^^  ^^^^  ^OZ.  was  confessedly  due  to 
*"^         the  Plaintiff. 

By  "  The  Companies  Act,  1862"  (25  k  26  Vict.  c.  89, 
8S.  79,  80),  a  company  ''  may"  be  wound  up  under  the 
following  circumstances : — 

''  Whenever  a  creditor,  to  whom  the  company  is  in- 
debted in  a  sum  exceeding  50/.,  has  served  a  demand 
requiring  payment,  and  the  company  has,  for  the  space 
of  three  weeks  succeeding  the  service  of  such  demand, 
neglected  to  pay  such  sum,  or  to  secure  or  compound 
for  the  same  to  the  reasonable  satisfaction  of  the 
creditor." 

Mr.  Selwyn  and  Mr.  Swanston,  in  support  of  the 
petition,  relied  on  the  strict  terms  of  the  act,  there 
being  a  clear  debt  above  50/.,  and  a  default  for  more 
than   three  weeks  after  demand   in   payment     They 

argued 
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ai^uedy  that,  at  all  events,  the  petition  ought  to  stand 
over  until  the  Petitioner  had  either  substantiated  his 
claim  or  had  failed  in  doing  so ;  Re  The  Rhydydefed 
Colliery  Company  (a) ;  and  see  The  Catholic  Ptiblishing^ 
^c,  Company  (b). 

Mr.  Jessel  and  Mr.   E.  Romilly,  for  the  company, 
were  not  called  on. 


1865. 

Re 

The 
Brighton 
Club  amd 
Norfolk 

HOTBL 
COMPAMY 

Limited. 


The  Master  of  the  Rolls. 

This  is  a  novel  experiment,  and  if  I  acceded  to  the 
application,  the  consequence  would  be  very  serious  to 
public  companies.  The  meaning  of  the  act  is  this : — 
if  a  debt  above  50/.,  which  is  not  bond  fide  contested,, 
be  not  paid  or  arranged  within  three  weeks  after  de- 
mand, the  Court  may  order  the  company  to  be  wound 
up.  It  is  not  sufficient  for  a  company  to  say,  '*  we  dis- 
pute the  debt;"  they  must  shew  some  reasonable 
ground  for  doing  so.  This  is  a  bond  fide  contested 
debt,  and,  though  more  than  50/.  appears  to  be  due,  I 
do  not  think  that  it  is  such  a  case  as  was  intended  by 
the  act. 


[His  Honor  then  referred  to  the  following  cases: 
Bliss  ▼.  Smith  {c);  Sot  ham  v.  East  India  Com- 
party  (d);  Ambrose  v.  The  Dunmow  Union  (e);  Kirk 
V.  The  Bromley  Union  (f) ;  Waring  v.  The  Manchester^ 
^c.  Railway  Company  (g) ;  Scott  v.  The  Corporation 
of  Liverpool  {h) ;  Mcintosh  v.  The  Great  Western 
Railway  Company  {%),  to   shew   that,   under  building 

contracts, 


{a)  Z  DeG.if  J.  80. 

(6)  2  Be  G.,  J.  if  Sm.  116. 

(c)  34  Beao.  508. 

(d)  1  Term  Rep.  638. 

(e)  9  Beao.  508. 
(/)  2  FhU.  640. 


(g)  7  Hare,  482. 

(A)  3  DeG.SfJ.  334. 

(i)  2  De  G.  4*  5m. 758;  3  De 
G.  4-  Sm.  146,  and  2  Mac.  Sf 
Got.  74. 
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1865. 

Re 

The 
Brxohton 
Club  and 
Norfolk 

HOTBL 
COUPAMT 
LlMlTID. 


contracts,  this  Court  only  interferes  in  cases  of  fraud  or 
complication  of  accounts,  and  he  proceeded  :] 

The  whole  of  the  evidence  which  has  been  laid  before 
me  clearly  establishes  that  this  is  a  contested  question 
of  account  between  the  company  and  the  Petitioner, 
though  something  is  due  to  him  which  would  exceed 
the  50/.  mentioned  by  the  statute.  This,  however,  is 
not  the  case  within  the  statute,  for  what  should  I  have 
to  do  if  I  made  the  order?  I  could  do  nothing  but  take 
an  account  between  these  parties.  If  I  made  the  order, 
I  should  still  say  to  the  company,  provided  you  pay 
what  is  now  due  to  the  Petitioner,  I  will  stop  the  pro- 
ceeding. 

Suppose  the  company  said,  ''  we  are  now  willing  to 
pay  the  debt,*'  then  this  question  would  arise:  What 
is  the  debt,  what  is  really  due  to  the  Petitioner  on  the 
claim?  I  must  then  take  the  accounts,  and  do  the  very 
thing  which  cannot  be  done  except  by  bill,  unless  in 
cases  where  there  is  fraud  and  collusion,  and  I  should 
thus  take  complicated  and  contested  accounts,  between 
solvent  persons,  under  the  powers  of  an  act  of  parlia- 
ment which  meant  to  do  nothing  but  to  wind  up  insol- 
vent companies  and  to  make  them  pay  their  debts,  so 
far  as  their  assets  would  extend.  Far  from  beingr  insol- 
vent,  this  company  is  carrying  on  a  thriving  business, 
which  I  am  asked  to  stop,  merely  because  there  is  a 
quarrel  between  the  company  and  their  contractor  as  to 
what  is  due  to  him. 


The  petition  must  be  dismissed  with  costs. 
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1866. 


Re  THE  GENERAL  ROLLING  STOCK 
COMPANY  (LIMITED). 

Jan.  16. 

f^HAPMAN  vfVLS  a  clerk  of  this  company  at  a  salary  The  Court  can- 

of  50L  a  year,  which  had  been  duly  paid  to  him  ^°J^„^^^^ 

down  to  Michaelmas,  1 864,  a  clerk  in  a 

company 
which  is  being 
In  February f  1865,  an  order  had  been  made  to  wind  wound  up  of 
1  1    ^»  1     I  .     I  •  t  three  months' 

up  the  company,  and  Chapman  now  asked  to  be  paid  arrears  of 

three  months'  arrears  of  salary  in  full,  and  to  prove  for  *^^"y* "  i" 

•^  '       .  the  case  of  a 

his  subsequent  salary  down  to  the  date  of  the  notice  of  bankruptcy, 
discharge,  together  with  a  quarter's  salary  from  that  ^^eln^iwri 
time  in  lieu  of  notice.    This  raised  a  question  whether  pauu  with  the 
he  was  to  be  considered  discharged  as  from  the  date  of  ^f  ^1,^  ^^m- 
the  winding  up  order,  or  continued  until  some  formal  P^^y* 

xhe  order  to 

notice  had  been  given  to  him  by  the  liquidator.  wind  up  a  com- 

panv  is  notice 
to  the  servants 
Mr.  Phear  in  support  of  the  application.    The  Bank-  of  thecompany 

rupt  Act  (12  k  13  Vkt.  c.  106,  s.  168)  authorizes  the  ehijjifijm its 

Court  to  order  three  months'  arrears  of  salary  to  be  paid  service. 

to  any  servant  or  clerk,  and,  by  analogy,  the  Court  may 

exercise  its  discretion  in  favour  of  the  clerks  and  servants 

of  a  bankrupt  company  under  ''The  Companies  Act, 

1862"  (25  &  26  Vict.  c.  89,  s.  98),  which  empowered  the 

Court  to  apply  the  assets  of  a  company  ''  in  discharge  of 

its  liabilities."    Clerks  and  servants  cannot  be  discharged 

except  by  due  notice. 

Mr.  Southgate  and  Mr.  Wickens,  for  the  Official  Liqui- 
dator, argued  that  the  discharge  of  the  clerks  and  ser- 
vants of  the  company  must  be  considered  as  having 
occurred  upon  the  making  of  the  winding  up  order, 
when  the  company  could  no  longer  employ  them. 

The 
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1866. 

Re 

General 

Rolling 

Stock  Co. 

Limited. 


The  Master  of  the  Rolls  said  that  the  "Companies 
Act,  1862,"  gave  him  no  authority  to  order  payment  to 
the  applicant  of  a  quarter's  salary  in  full;  and  that  this 
could  only  be  done,  as  under  the  Bankruptcy  Act,  by  an 
express  enactment,  and  that  therefore  the  applicant  must 
come  in  like  the  other  creditors.  Secondly,  that  the 
advertisements  as  to  winding  up  the  company  were 
notice,  and  that  the  order  for  winding  up,  when  made, 
roust  be  considered  as  notice  to  the  clerks  and  servants 
of  the  company  of  their  discharge  from  the  company's 


service. 


1866.  DAVIES  V.  OTTY.    (No.  2.) 

Fe6.8,  10,  16. 

The  Plaintiff,  H^HIS  case,  which  is  reported  ante{a\  on  a  demurrer, 
aoprehentife      A.      ^^^  came  on  for  hearing,  but  upon  allegations 

dieted  for  of  a  different  state  of  facts,  which  the  Plaintiff  had  in- 
teei^Sf  Produced  by  amendment.  The  following  statement  is 
he  was  not       founded  on  the  conclusions  arrived  at  by  the  Court, 

upon  the  evidence  in  the  cause. 


It  appeared  that,  in  1860,  the  Plaintiff  Davies  was  en- 
titled to  three-and-a-half  shares  in  a  building  society 
and  to  a  piece  of  land  and  some  houses,  which  he  had 
mortgaged  to  the  society,  in  the  usual  way  in  such  cases. 


liable  to  be) 
conveyed  real 
property  to  the 
Defendant,  on 
a  parol  agree- 
ment to  re- 
transfer  when 
the  difBculty 
had  passed. 

re-transfer,  the  for  securing  to  the  society  an  advance  of  money  made  to 

Defendant  de-   u:m 
nied  the  agree- 

sistedonthe         By  an  indenture  dated  the  17th  o^  January^  1860, 
Statute  of        made  between  the  Plaintiff  2)aw'e«  of  the  one  part  and 

trust  not  being  the 

in  writing.  (a)  33  Beav.  540. 

Held,  that  this 

was  a  case  of  firaud  and  that  the  statute  did  not  apply. 

A  witness  made  an  aflSdavit  and  died  four  days  afterwards,  and  before  she  could  be 
cross-examined.    Her  evidence  was  admitted  at  the  hearing. 
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the  Defendant  Otty  (bis  step-son)  of  the  other  part.        1865. 
This  indenture  recited  the  Plaintiff's  title,  and  proceeded 
as  follows : — 

**  And  whereas  Matthew  Otty  has  taken  from  Thomas 
Dames  all  his  shares  in  the  said  benefit  building  society, 
and  has  contracted  and  agreed  with  Thomas  Dimes  for 
the  absolute  purchase  of  the  said  piece  of  land,  messuages/' 
&c.  ''(subject  to  the  payment  by  Mattfiew  Otty,  his 
heirs,  executors,  administrators  or  assigns,  of  all  the 
payments  which,  from  the  6th  day  of  January  instant, 
shall  become  payable  for  or  in  respect  of  the  shares  in 
the  said  society  so  taken  by  the  said  Matthew  Otty  from 
the  said  Thomas  Davies  as  aforesaid)  for  the  sum  of 
20/.'^  It  then  witnessed,  that  the  Plaintiff,  in  considera- 
tion of  20/.  paid  by  the  Defendant  to  the  Plaintiff  and 
of  the  Defendant's  covenant,  conveyed  to  the  Defend- 
ant and  his  heirs  the  land  and  houses,  subject  to  the 
mortgage  and  to  the  payments  to  the  building  society. 
And  the  Defendant  covenanted  to  make  the  several 
payments  to  the  building  society,  and  to  indemnify  the 
Plaintiff  therefrom. 

The  circumstances  under  which  this  deed  was  executed 
appeared  to  be  as  follows : — In  1844,  the  Plaintiff's  wife 
deserted  him,  and  left  the  place  with  her  paramour.  In 
1854,  the  Plaintiff  (who  had  never  heard  of  his  wife 
since  her  elopement,  and  believed  her  to  be  dead) 
married  a  second  wife.  Five  or  six  years  afterwards^ 
(1860)  the  Plaintiff  was  informed  that  his  first  wife  was 
still  living,  and  fearing  a  prosecution  for  bigamy,  an 
arrangement  was  come  to,  between  the  Plaintiff  and 
Defendant,  that  the  Plaintiff  should  transfer  the  above 
property  until  the  ''difficulty"  in  which  the  Plaintiff 
was  had  passed  oven  It  was  proved  by  two  witnesses 
that  the  "  distinct  understanding"  between  them  was, 
that  the  transfer  "  was  to  be  a  nominal  one,  and  was  to 

TOL.  XXXV — II.  p  be 
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be  done  awiiy  with  when  the  tinpleadiititrievs  was  over.*' 
The  Plaintiff  afterwards  discovered  that  the  lapse  of 
seven  years  from  the  time  he  knew  that  his  flrst  wife 
was  alive  protected  him  against  any  proceedings  for 
bigamy,  and,  in  1863|  he  called  on  the  Defendant  to 
reconvey  the  property  to  him.  This  the  Defendant 
refused  to  do,  and  he  claimed  it  beneficially  as  big  own. 


It  was  proved^  that  the  Plaintiff  had,  in  the  meantime, 
been  allowed  to  remain  in  possession  of  the  property, 
and  that  the  Plaintiff  had  himself  made  the  sevemi 
payments  to  the  society*  The  consideration  of  20/. 
was  not  paid  in  money  on  the  execution  of  the  deed ; 
but  the  Defendant^  who,  at  that  time,  held  the  bill  of  the 
Plaintiff  for  that  amount^  alleged  that  the  non-^paymeiit 
of  this  bill  was  the  real  consideration*  But  it  was  also 
proved  that  the  amount  of  this  biU  had  been  paid  by 
,the  Plaintiff  to  the  Defendant  sin^e  the  execution  of 
the  deed. 


The  Defendant  denied  the  trust,  and  insisted  on  the 
Statute  of  Frauds  (29  Car.  S,  c.  3),  the  sections  relating 
to  which  are  as  (bllows  t*^ 

Sect.  '7,  ^'  And  be  it  further  enacted,  that  all  declara- 
tions or  creations  of  trusts  or  confidences  of  any  lands, 
tenements  or  hereditaments  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is,  by 
law,  enabled  to  declare  such  trust,  or  by  his  last  will  in 
writing,  or  else  they  shall  be  utterly  void  and  of  none 
effect. 

Sect.  8.  '^  Provided  always,  that  where  any  convey^ 
ance  shall  be  made  of  any  lands  or  tenements^  by  which 
a  trust  or  confidence  shall  or  may  arise  or  rewilt  by  the 
implication  or  construction  of  law,  or  be  transferred  or 
extinguished  by  any  act  or  Operation  of  law,  then  and 

in 
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in  every  such  citse  such  trust  or  confidence  shall  be  of  1865* 

the  like  force  and  effect  as  the  same  would  have  been  ^*^v-^fc/ 

if  this  statute  had  not  been  madey  anything  hereinbefore  ^. 

contained  to  the  contrary  notwithstanding."  0»tt. 

Mr.  Baggallay  and  Mr.  H.  M.  Jachson^  for  the 
Plaintiff,  argued,  first,  that  the  Plaintiff  was  entitled  to 
a  nsH^onveyance,  the  deed  having  been  executed  under 
a  misapprehension  and  mistake,  and  also  on  the  express 
undertaking  of  the  Defendant  to  re-contey.  That  there 
was  no  illegality  in  the  nature  of  the  transaction  to 
prevent  the  Plaintiff  from  obtaining  equitable  relief, 
there  being  no  crime  in  his  second  marriage  after  the 
disaippea^ance  for  so  long  a  time  of  the  first  wife. 
Secondly,  that  the  7th  section  of  the  Statute  of  Frauds 
was  inapplicable,  there  being  a  pert  performance  and  a 
fraud,  and  that  these  were  sufficient  grounds  for  taking 
the  case  out  of  the  statute,  for  Courts  of  Equity  never 
allow  the  Statute  of  Frauds  to  cover  a  fraud.  But  that 
if  the  case  were  within  the  statute,  it  came  within  the 
8th  section,  there  being  a  constructive  trust  in  favour  of 
the  Plaintiff,  who  had  never  received  the  alleged  pur- 
chase-money. They  cited  Childers  v.  Childers  (a)  ; 
JBirck  V.  Blagrave  (b) ;  Platermane  v.  Staple  (c)f  Sober fs 
V.  RoberU  (d) ;  Cecil  v.  Butcher  (e)  ;  Ward  v.  Lant  (/)  j 
Bale  V.  HamiUoH  (^) ;  Lincoln  v.  Wright  (A) ;  Statute 
of  Frauds  (i) ;  24  ^  26  Vict.  c.  100,  «.  57. 

Mr,  Hohhouee  and  Mr.  W*  W.  Cooper  for  the  De- 
fendant. The  evidence  and  the  nature  of  tlie  transaction 
shew  that  an  absolute  conveyance  was  contemplated 

and 

(a)  3'  Ka^  Sf  J.  310,  and\De  (OS  3ac.  4  W,  565. 

O.  4*  J.  482.  (/)  Prec.  Ch.  182. 

(6)  Ambi.  264.  (g)  5  Bare,  369. 

(r)  Sir  O.  Coop.  250.  (h)  4  De  O.  Hr  J^  16. 

(d)  2  Bom.  ^  Aid.  369.  (i)  29  Car.  2,  c.  8. 
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1866.  ^"^  ^^^  essential  for  the  object,  and  the  alleged  agree- 
ment is  expressly  denied  by  the  Defendant.  The  case 
is  one  intended  to  be  met  by  the  statute,  the  7th  section 
of  which  is  express:— that  all  creations  of  trusts  shall  be 
in  writing  or  else  be  utterly  void.  No  parol  evidence  is, 
therefore,  admissible  of  such  a  trust  There  is  no  con- 
structive trust  or  part  performance.  If  the  denial  of  a 
parol  trust  is  to  be  considered  a  fraud,  this  section  of 
the  statute  would  be  inoperative,  the  object  of  it  being 
to  prevent  perjury  by  excluding  parol  evidence,  and 
by  not  allowing  a  trust  of  land  to  be  proved  by  any- 
thing but  by  some  writing.  They  cited  Brachenbury 
V.  Brachenbury  (a)  \  Curtis  v.  Perry  {b)\  Lindsay  y. 
Lynch {c)\  Kendall  v.  Beckett{d)\  Wright  v.  Wilkin {e}; 
Gascoigne  v.  Thwing  (f) ;  Oroves  v.  Groves  (g) ;  Statute 
of  Frauds  (A) ;  Bartktt  v.  Pichersgill  {%) ;  Lord  Imham 
V.  Child  (k);  Cawley  y.  Poole  {I). 

Mr.  Saggallay  in  reply. 


The  Master  of  the  Rolls. 

Feb.  15.  Upon  considering  this  case,  and  looking  at  the  various 

authorities  on  the  subject,  and  after  referring  again  to 
the  evidence,  I  am  of  opinion  that  the  Statute  of  Frauds 
can  have  no  application  to  this  case. 

Assuming  (which  I  do  for  the  present)  that  there  was 
nothing  whatever  illegal  in  the  transaction  (the  existence 

of 

(a)  2  Joe.  4-  W.  391.  {g)  3  Y.  SfJer.  163. 

{b)  6  VeM.  739.  (A)  29  Car.  2,  c.  3,  t.  4. 

(c)  2  Sch.  if  Uf.  1.  (i)  1   Cox,  15,  and  1   Edtn, 

(</)  2  Run.  4-  M.  88.  515. 

(«)  4  De  G.  4  ^.  141.  {k)  1  Bro.  C.  C.  92. 

(J)  1  Fern.  366.  (/)  1  Hem.  4*  MU.  50. 
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of  which  would,  of  course,  alter  the  case),  I  consider  it  1866. 
is  proved,  by  the  evidence,  that  the  Plaintiff,  apparently 
in  a  difficulty,  or  afraid  of  getting  into  one,  transferred 
this  property  to  the  Defendant,  who  thereupon  agreed 
that  he  would  re-transfer  it  to  the  Plaintiff  when  re- 
quired ;  but  when  the  time  for  the  re-transfer  arrived,  the 
Defendant  refused  to  re-transfer  it.  Such  being  the  facts, 
I  am  of  opinion  that  it  is  not  a  case  to  which  the  Statute 
of  Frauds  applies.  There  was  no  consideration  paid  by 
the  Defendant,  the  20/.  mentioned  in  the  deed  never 
having  been  paid ;  for  the  Plaintiff's  bill  of  exchange 
held  by  the  Defendant,  and  which  he  states  to  be  the 
consideration  for  the  deed,  appears,  by  the  evidence, 
to  have  been  afterwards  repaid  by  the  Plaintiff  by  in- 
stalments in  various  sums.  This  being  so,  I  am  of 
opinion  that  **  it  is  not  honest  to  keep  the  land."  If 
so,  this  is  a  case  in  which,  in  my  opinion,  the  Statute  of 
Frauds  does  not  apply.  I  think  that  the  subsequent 
course  of  dealing  confirms  this  view ;  for  the  Plaintiff 
has  ever  since  been  allowed  to  remain  in  possession 
of  the  property,  and  he  has  paid  all  the  instalments 
to  the  benefit  building  society.  In  my  opinion,  there- 
fore, this  case  comes  within  the  8th  section  of  the 
Statute  of  Frauds,  and  is  excepted  from  the  operation 
of  the  prior  section.  Therefore,  the  case  is  not  such  as 
entitles  the  Defendant  to  set  up  the  Statute  of  Frauds 
as  a  ground  for  allowing  him  to  retain  the  property. 

I  am  also  clearly  of  opinion  there  was  no  illegality 
in  the  transaction,  and  that  the  Plaintiff  was  quite  justi- 
fied, morally  and  legally,  in  marrying  the  second  wife, 
although  the  effect  of  it  may  have  been,  that  she  did 
not  become  his  wife.  The  long  absence  of  his  first 
wife  was  sufficient  to  justify  the  Plaintiff  in  coming  to 
the  conclusion  that  she  was  dead,  and  would   have 

induced 


214  CAS£S  IN  CHANCERY. 

18fi6.  indMced  this  Court  to  have  come  to  the  saoae  conclu- 
sion, andy  possibly,  to  have  acted  od  it^  by  paying 
money  out  of  Court  on  that  footing.  That  being  so^ 
I  am  of  ppinioiji  that  the  Plaintiff  is  entitled  to  a  decree. 

The  costs  of  the  conveyance  were  paid  for  by  the 
Defendant,  and  I  am  of  opinion  that  the  Plaintiff  ought 
to  repay  them ;  and,  upon  the  Plaintiff's  undertaking  to 
repay  them,  I  shall  order  a  re-conveyance  at  the  expense 
of  the  Plaintiff.  Cancelling  the  deed  would  not  be 
sufficient,  unless  it  was  originally  void,  and  I  do  not 
think  it  was.    The  Plaintiff  must  have  his  costs  of  suit. 


Another  point  arose  in  this  case  in  regard  to  the  evi- 
dence. Susannah  Davies  made  an  affidavit  on  behalf  of 
the  Plaintiff,  which  was  sworn  on  the  28th  of  August^ 
ISe^.  She  died  on  the  1st  of  September ^  1864,  and  her 
affidavit  was  filed  on  the  14th  of  December^  1864*.  Thus 
the  Defendant  had  had  no  op|K>rtunity  of  cross-examining 
her.  It  was  objected  that  her  affidavit  codd  not  be 
received  in  evidence.     As  to  this*- 

The  Master  of  the  Rolls  said, — 

I  staled  that  I  thought  the  evidence  of  SuMunnak 
Davies  must  be  admitted.  It  appears  that  her  evidence 
was  given  on  the  28th  August  last  year,  and  that  she 
died  two  or  three  days  afterwards,  which  made  it  impos- 
sible to  cross-examine  her ;  but  there  being  no  impro^ 
priety  and  nothing  wrong  in  examining  her,  and  do 
keeping  her  oat  of  the  way  to  prevent  a  cross-examioa* 
tion,  I  must  receive  her  evidence  aad  treat  it  exactly 
in  the  same  way  that  I  should  the  evidence  of  any  other 
witness   who,   from  any  cause  whatever,  either    bad 

not 
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Bot  beeo  croGg-^samined  pr  whom  it  was  impoas^Ie  to       1865, 
cross-examine. 


NofB.— See  \9th  Order  of  the  bth  of  Febnutry,  1861;  Braiik" 
waUe  ▼.  K^oTMf  S4  JSeaf.  202^  and  the  rtfprtncu;  Ridky  r.  Ridley, 
ibid,  329. 


In  re  GRATWICK'S  SETTLEMENT. 

Na9.  26. 

T3Y  a  settlement,  madey  in  181 1,  on  the  marriage  of  a  tesutriz  be- 
^  Edward  and  Ann  Gratunck,dL  sum  of  600/.  consols  queathed"all 

'  ^  moneysbeloDg- 

was   keld   in  trnst  for  Ann   Oratwick  for  Ufe,   with  ingtoberin 
nmainder  to  Edward  Oraiuriek  for  life.    **  And  from  clB^nt^C^wU" 
and  after  the  decease  of  the  sorvivor  of  tbeip,  Edward  to  two  children 
Cfraiwick  and   Ann    Gratieieh,  ka»ing  issue  one  or  ^i^ow.    The 

more  child  or  children  then  living,  then,  as  to  the  said  only  coniolt 

.  ,  the  was  m- 

sum  of  6001.  and  the  stoeksy  funds  or  securities  on  terestedin 
which  the  same  may  be  invested,  upon  trust  for  all  and  T^J^o'J^ iff^ ^'^ 
every  the  child  or  children  of  Edward  Oratwick  and  with  power  to 
Ann  Gratwick,  in  such  parts,  shares  and  proportions  "  ^^Q^t  her 
as  they  should  jointly   by  deed  or  as  Ann  Chratwick  ehildreo.  Held, 
riiould  by  her  will  appoint     **  And  in  default  of  such  operated  as  an 
direction  or' appointment,  upon  trust  for  all  and  every  e*«c«tion  of 

rr  9     r  ^   the  power  as 

Hieh  child  or  children  "  in  equal  shares,  the  shares  of  regarded  the 
sons  to  vest  at  twenty-one,  and  of  daughters  at  that  [j^t^^hilU 

age  or  marriage.  dren,  although 

it  contained  no 

There  were  four  children,  all   of   whom    atuined  toale^tl^rw 
twenty-one,  viz.,  Edward  (deceased),   Thomas,  Mary  to  the  subject 

and  John  (deceased).  ®  ^  the  mar- 

Ann  riageof  il.  and 
B.,  personalty 
was  limited  to  them  for  their  lives,  and  after  the  decease  of  the  survivor,  *'  leaving  one 
or  more  child  or  children  then  living,'*  on  trust  '*  for  all  and  every  the  child  and  children" 
ef  J.  and  B,  as  B.  should  by  will  appoint,  and,  in  default  of  appointment,  "  upon  trust 
for  all  and  every  such  child  and  cnildren  "  equally.  Htid,  that,  to  entitle  a  chfld  tci 
take  in  default  of  i|»paintment,  it  was  not  necessary  that  he  should  survive  his 
parents. 
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1865.  ^nn  Graiwick  survived  her  husband  and  two  of  her 

^^•^^^^      children^  and  she  died  in  1864. 

In  re 
Oratwick's 

Sbttlbmbmt.  By  her  will,  made  in  1864,  "she  gave  and  bequeathed 
all  money  belonging  to  her  in  the  £3  per  Cent  Consols, 
or  in  any  other  stocks  or  funds  of  Great  Britain^  with 
the  dividends  thereon,  and  all  other  money  that  she 
might  die  possessed  of  or  become  entitled  to,"  to  her 
son  ThomaSf  her  daughter  Mary  and  Ann  Gratwick 
the  younger  (the  widow  of  her  deceased  son  Edward) 
in  equal  shares. 

The  will  of  the  testatrix  contained  no  reference  to  the 
power  of  appointment  given  to  her  by  the  settlement, 
and  no  expression  of  her  intention  to  exercise  such 
power.  The  testatrix  was  not  possessed  of  or  entitled 
to  any  Government  stocks  or  funds  whatever,  either  at 
the  date  of  her  will  or  at  the  time  of  her  decease,  save 
only,  so  far  as  she  was  entitled  to  the  sum  of  600/. 
consols  during  her  life/ and  to  her  power  of  appointment 
over  it  in  favor  of  the  children. 

It  was  admitted  that  the  appointment  in  favor  of  the 
widow  of  the  deceased  son  Edward  was  invalid;  and 
the  questions  on  this  petition  were,  whether  the  testa* 
trix  had  duly  appointed  the  fund  in  question,  and  to 
whom  it  belonged  ? 

Mr.  Hallett  for  the  Petitioners  Thomas  and  Mary. 
First,  the  appointment  to  the  surviving  children  exclu- 
sively is  a  good  execution  of  the  power ;  Boyle  v.  The 
Bishop  of  Peterborough  {a);  Woodcock  v.  Renneckijb); 
Paske  v.  Haselfoot  (c).    The  appointment  to  the  widow 

of 

(a)  1  Vet,jun.  299.  (c)  33  Beav.  125. 

{b)  4  Beav.  190;  1  Phil.  72. 
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of  Edward  being  invalid,  two-thirds  of  the  fund  are        1866. 
therefore  well  appointed  to  the  Petitioners.     Next,  the      ^-^v-*^^ 
surviying  children  alone  take  the  remaining  one-third,    Okatwick's 
for  the  power  arises  after  death  of  the  parents  ''  Uaving  Sbttlembmt. 
issue  one  or  more  child  or  children  then  limngj*    The 
children  then  living  alone  are  objects  of  the  power,  and 
the  gift  in  default  of  appointment  is  to  the  same  class, 
namely,  ''for  all  and  every  «ttcA  child  and  children/'  t. «• 
those  then  living  or  living  at  the  death  of  the  surviving 
parent. 

[  The  Master  of  the  Rolls.  The  words  "  every  such 
child  and  children''  refer  to  the  last  antecedent,  which 
is  ''all  and  every  tlie  child  and  children."] 

Secondly,  the  consols  held   in  trust   were  duly  ap- 
pointed, for  the  testatrix  had  none  of  her  own  to  answer 
the  description ;  Walker  v.  Mackie  (a) ;  Mackinley  v.    . 
Sison  (6) ;  Elliott  v.  Elliott  (  c  )  ;  Lake  v.  Carrie  (d) ; 
Sugden  on  Powers  (e) ;  and  see  Shelford  v.  Ackland  (/). 

Mr.  W.  Barber  for  the  trustees. 

[The  Mastbr  of  the  Rolls.  I  am  of  opinion  that, 
in  default  of  appointment,  the  fund  is  divisible  amongst 
the  four  children  and  their  representatives  in  fourths. 
As  to  the  testatrix's  power  to  appoint  to  the  two  sur- 
vivors, there  can  be  no  doubt  of  it.] 

Mr.  Everitt  for  the  representatives  of  the  two  deceased 
children.-  This  will  was  not  an  execution  of  the  power. 
The  distinction  between  property  and  power  is  perfectly 

settled 

(a)  4  Rms.  76.  (d)  2  Be  G.,  M.  if  G.  536. 

lb)  8  Sim.  561.  (e)  Paget  312,  343  (8M  edit.) 

(c)  15  Sim.  321.  (/)  23  Beav  10. 
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IBQ5,  aettled  and  esigbli^bed ;  £van8  v.  Evans  {a).  Here 
^^■^•^^^  there  in  no  reference  either  to  the  property  or  to  the 
Giutwick'i  powtTf  and  the  wiJl  is  not  that  of  a  nptfuried  woman,  in 
SfTTLVMEMT^  which  caee  it  might  be  inferred  that  »he  muat  be  dealing 
under  some  special  power  or  authority,  A  general  be- 
qtiesty  like  the  present,  of  **  all  monies  belonging  to  her 
in  £3  per  Cent,  Coneok"  and  money  she  might  die  pos- 
sessed of,  is  not  an  execution  of  a  power  of  appointment* 
It  is  evident,  also,  that  the  testatrix  herself  did  not  con- 
sider she  was  dealing  with  the  settled  property,  for  she 
speaks  of  it  as  money  she  was  entitled  to,  and  she  makes 
a  son's  widow,  who  was  not  an  object  of  the  power,  an 
appointee  under  it.  It  is  evident  from  this  that  she  was 
dealing  with  a  fund  which  she  thought  she  could  give 
to  his  widow.  The  onus  of  proof  lies  on  the  Peti- 
tioners, and  they  have  shewn  no  intention  on  the  part  of 
the  testatrix  to  execute  this  power ;  Roohe  v,  Roohe  (6). 

Tht  Mastbr  of  the  RouiS. 

I  think  that  this  will  was  a  perfectly  good  execution 
of  the  power  as  regards  the  children.  The  testatrix 
had  no  stock,  except  her  interest  in  this  surii  of  300Z. 
Consols,  which  she  had  power  to  appoint  by  will, 
and  the  dividends  on  which  she  had  been  regularly  re- 
ceiving under  a  power  of  attorney.  She  bequeathed  as 
follows : — **  I  give  all  money  belonging  to  me  in  the 
£3  per  Cent  Consols/'  &c.  I  am  of  opinion  that  the 
inference  is  irresistible,  that  she  applied  these  words  to 
the  stock  of  which  she  was  receiving  the  dividends,  and 
that  no  other  construction  is  possible. 

I  am  of  opinion  that  the  appointment  is  good  in  favour 
of  her  two  children,  and  that  the  one-third  intended  for 
the  widow  of  the  son  goes  between  the  four  children  as 
unappointed. 

(a)  23  Beav.  1 .  {h)  2  Drew,  4r  Sm.  38. 


CASES  IN  CHANCERY.  219 


1865. 
Ike.  16. 

Re  BUTHMAN.  1866. 

Jon.  17. 

npHE  qoestioo  raised  on  thU  petition  wts*  whether  ^'  ^-  ^a*  •^ 
some  personal  property  in  England,  belonging  to  Vent  ander  an 

an  insolvent  residini;  in  South  Australia.. pti%sed  to  the  ■ctoftheAua- 

^  .  tralian  tei»- 

official  assignee  of  such  insolvent  or  to  the  executrix  of  lature,  which 
th«  imoUexa,  who  h.d  suce  died.  ^i^^^' 

perty  of  insol- 

A  testatrix   died  in    1837^  having  bequeathed  her  j^uiefr  at^- 
residue  to  Mvs.  Bmwood,  durante  viduUaief  and  after  ^^  ^y  ^'^^^^^ 

of  their  ap- 

ber  death  or  marriage,  upon  trust  for  her  cbildi^n,  pointment 
equally,  93  and  when  they  shoald  respectively  attain  Noaawgn^ent 
the  9ge  of  twenty-five   years,  with  benefit  of  sur-  hy  A.  B.    He 

— u:.^  was  entitled  to 

■idue  contitt- 

George  Senwaod,  one  of  such  children,  and  a  domi-  gt^k  in  the 
4:iled  English  subject,  went  to  SouSh  Australia  previous  Court  of  Chan- 
to  the  year  1863,  and  he  rea'ided  tbere  for  some  time,  land.   The 
aod  carried  on  business  there.     In  1863,  he  was  duly  d^n^by  the 
judged  insolvent  in  South  Australia,  under  the  Insol-  assignees,  and 

bv  the  exe* 

vent  Act,  No.  16,  of  1860.  By  that  act,  when  any  person  ^utriz  of  A.  B. 
is  adjudged  an  insoUenty  all  his  personal  estate,  present  ^^^^"^\ 
pr  future,  before  certificate,  becomes  absolutely  vested  right  to  receive 
in  bis  assignees,  by  virtue  of  his  appointment,  and  such  Sie^illfdf  of* 
assignees  alpne  have  power  to  recover  the  same  in  their  A.  B,;  that  if 
own  names.  The  insolvent  executed  a  conveyance  <>f  ciledlln  Ji!«^*' 
his  real  estate  to  hift  assignees,  but  he  did  nothing  to  Gratia,  his 

mm'  ■  .  assignees  were 

anect  bis  personal  estate*  entitled  to  re- 

ceive it;  but  if 
^  in  England^ 

Mrs.  Henwoodf  the  tenant  for  life,  died  in  November ^  his  executrix 
1864,  after  the  insolvency,  and  George  Henwood  died  ^"  «»'*"*«• 
in  South  Australia  on  the  22nd  of   Januarif^  1864. 
His  wife  was  his  sole  executrix  in  England  and  his  uni- 
versal 
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1865.  versal  legatee;  and  the  share  of 'George  Hentoood  in 
^^^^^^^  the  residue  (425/.  stock)  having  been  paid  into  Court, 
BuTHMAN.  under  the  Trustee  Relief  Act,  she  presented  this  petition 
for  payment  of  it  to  her.  This  was  resisted  by  the 
assignees  in  insolvency  of  her*  husband,  who  claimed  to 
be  entitled  to  the  money  under  the  Australian  in- 
solvency* 

Mr.  Baggallay  and  Mr.  Horsey  for  the  English  ex- 
ecutrix. The  act  of  the  colonial  legislature  could  not 
operate  on  property  in  a  foreign  country  and  out  of  its 
jurisdiction.  Some  limit  must  necessarily  be  placed  on 
the  acts  on  the  subject,  4  &  5  Will.  4,  c.  98,  s.  2; 
1  &  2  Viet.  c.  60,  s.  59;  28  &  29  Vict.  c.  63;  23  &  24 
Vict.  c.  16  (Colonial  Act),  and  their  operation  must  be 
confined  to  property  within  the  jurisdiction  and  power 
of  the  colonial  legislature.  According  to  the  law  of 
Englandf  this  fund  could  only  pass  by  transfer  or  by 
some  instrument  executed  by  the  owner.    No  act  of  the 

colonial   legislature  could  make  it  vest  in  any  other 

• 

person  without  some  act  done,  by  the  rightful  owner, 
which  can  be  recognized  in  this  country,  and  in  this 
case,  the  insolvent  has  done  no  act  whatever  to  affect  his 
personal  estate  here.  If,  therefore,  it  be  necessary  that 
there  should  have  been  some  act  binding  on  the  in- 
solvent which  passed  the  property,  then  it  becomes  a 
question  of  domicile,  and  his  domicile  was  always  that 
of  his  origin,  namely,  in  England^  for  no  change  in  it 
has  been  proved  to  have  taken  place. 

Secondly,  the  discharge  under  an  Australian  insol- 
vency would  not  have  discharged  him  from  his  debts 
in     England ;    Bartley    v.     Hodges  (a) ;     Smith    v. 

Buchanan  ; 

{ti)  1  Btit  ^  Smith,  375. 


CASES  IN  CHANCERY.  221 

Buchanan  (a);  Solomon  v.  Ros8(h);  The  Royal  Banh       1866. 
of  Scotland   v.    Cuihbert  (c).       If  the  insolvency  in      ^»^^^^ 
Australia  cannot  be  pleaded  in  bar  herei  neither  can    Blithman. 
his  property  here  vest  in  the  assignee ;  for  the  discharge 
from  all  his  debts  is  the  condition  on  which  an  insolvent 
gives  np  all  his  property  to  his  creditors.     If  it  were 
otherwise,  he  would  be  liable  here  for  his  debts,  though 
all  the  means  of  paying  them  had  been  taken  from  him 
by  his  creditors. 

They  also  referred  to  Townsend  v.  Early  {d). 

Mr.  Martelli  for  the  assignees.  The  property  in 
question  passed  under  the  Australian  insolvency; 
Solomons  v.  Ross  (i) ;  Sill  v.  Worswich  (e) ;  Stein* s 
Case  (/) ;  Potter  v.  Brown  (g) ;  Selhrig  v.  Davies  (A); 
JEx  parte  Cridland  (t). 

Secondly,  the  domicile  of  the  insolvent  was  in 
Australia,  where  he  resided  and  carried  on  his  trade ; 
Jopp  V.  Wood{h);  Bempde  v.  Johnstone  {t). 

The  adjudication  in  insolvency  is  equivalent  to  the 
judgment  of  a  foreign  court,  which,  by  the  comity  of 
nations,  the  courts  of  foreign  countries  will  give 
effect  to ;  Kent's  Commentaries ;  Story  on  Conflict  of 
Laws;  Wheaton;  and  West  lake, 

Mr.  Bristowe  for  trustees. 

Mr.  BaygaHay^  in  reply,  cited  Lord  v.  Cohnn  (m). 

The 

(a)  1  East,  6.  (A)  2  Ttoie,  97,  291. 

(6)  1  H.  Bi.  131,  II.  (i)  3  Ves.  ^  B.  94. 

(c)  1  Rote,  462.  (k)  34  Beav.  88. 

(<0  34  Beav,  23.  (/)  3  Vet.  198,  201. 

(«)  1  H.  BL  p.  691.  (m)  4  Drew.  866,  and  10  H. 

(J)  1  Rote,  262.  of  L.  Cat.  272. 

ig)  5  Eatt,  124. 
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]^^  The  Master  of  the  Rolls. 

I  am  of  opinion^  on  examining  the  cases,  that  the 
question  as  to  the  hand  to  receive  this  money  is  one 
which  depends  on  the  domicile  of  Oeorge  HenwooiL 
If  his  domicile  was  Aastralian,  1  thank  the  property 
passed  to  his  assignees ;  but  if  the  domicilei  at  the  time 
of  bis  death,  was  English,  then  his  legal  personal  repre- 
sentative is  the  person  entitled  to  receive  the  personal 
estate  belonging  to  him  in  this  country. 

It  was  argued,  that,  if  the  domicile  were  English,  still, 
nevertheless,  that,  on  the  principle  of  the  comity  of  na- 
tions, this  insolvency  was  in  the  nature  of  a  foreign  judg- 
ment, and  that  this  Court  would  give  effect  to  it  against 
the  property  in  this  country,  and  several  cases  were 
cited  for  that  proposition.  I  am  disposed  to  assent  (o 
that  argument,  but  with  this  qualification  : — I  think  that 
the  legal  personal  representative  would  be  entitled  to 
receive  the  money,  and  tha^  the  assignees  can  only 
obtain  payment  here  by  suing  for  the  amount  as  in  an 
ordinary  case.  If  a  person  domiciled  in  this  country 
had,,  in  his  lifetuiie,  contracted  debts  abroad,  for  which 
a  foreign  judgment  had  been  obtained,  the  judgment 
creditor  might  sue  the  legal  personal  representative  in 
this  country,  for  the  purpose  of  recovering  his  debt;  but 
various  questions  might  then  arise  between  different 
classes  of  creditors,  such  as  whether  be  was  or  was  not 
entitled  to  take  the  whole  of  the  fund,  or  questions  of 
priority,  and  whether  the  other  judgment  creditors  of 
the  deceased  were  not  entitled  to  share  in  the  assets 
pari  passu* 

I  am  of  opinion^  assuming  that  the  domicile  was 
English,  that  the  money  ought  to  be  paid  to  the  Peti- 
tioner, and  it  will  then  be  for  the  assignees  to  take  saeh 

steps 
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stepi  agitinst  her  fis  they  indy  think  fit  and  proper,  and        1866. 
1  woaM  allow  them  time  for  that  purpose.     But  if  the      ^"^^^^ 
domicile  of  George  Henwood  was  Australian,  then  I     BtiTHMAit. 
think  that  the  property  in  this  country  pasded  to  and 
▼e0led  in  the  assignees  immediately,  under  the  provisions 
of  the  act  of  Scuth  Australia  already  referred  to. 

As  I  think  the  question  depends  on  the  domicile, 
I  cannot  determine  it,  unless  both  parties  admit  that 
there  is  no  farther  evidence.  But,  on  the  meagre  evi*^ 
derice  before  me,  I  aim  bound  to  say,  tiiat  I  should  not 
consider  that  there  was  sufiicient  to  shew  any  change 
of  the  domicile  of  origin. 


THE  NORWEGIAN  TITANIC  IRON  COMPANY 

(LIMITED).  1865. 

Na9. 25. 

rriHIS  company  had  been  registered  in  October^  1863,  it  is  not  an 
-*•      and  its  objects  as  stated  in  the  articles  of  associa-  J^^f  oC 

tion  were: —  of  a  company 

if,  where,  being 

"The  purchase  of  certain  leasehold  collieries  situate  at  eauUithed  for 
NeniUe  EilU;'  in  Yorhdiir^y  and  "of  certain  mines  and  J^^J^^*-"' 
mining  rights"  in  Norway^  the  working  o{  ike  coal  in  abandons  one 
the  collieries  at  Neville  Hills,  and  of  the  iron  ore  in  the  t^Q  others ; 

said  mines  in  Norway,  the  conveyance  of  such  coal  and  pro^i^ed  such 

t  #.  »T  1   .T    .»•    *^.«        «     •        abandonment 

iron  ore  to  and  from  Norway,  and  Neville  Hills  and  else-  does  not  alter 
where  in  England^  and  the  smelting  of  such  iron  ore,  |^enta?  prin- 
and  of  other  ore  necessary  to  be  mixed  therewith,  at  ciple  of  the 
either  or  both  places  or  elsewherei  by  means  of  such  ^  P"  ^* 
coal  and  of  coke  to  be  made  therefrom,  and  of  other  coal 
and  coke;  the  manufacturing  and  sale  of  the  iron  so  to 
be  made,  and  of  such  other  coal,  coke,  clay,  bricks,  and 

doing 
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The 

NoftWEOIAN 

Titanic 
Iron  Co. 

LlMITSO. 


doing  acts  incidental  to  the  attainment  of  these  objects, 
and  to  the  selling  the  iron,  iron  ore,  coal  and  coke. 

Mr.  Holdforth  was  the  holder  of  seventy  shares  in  the 
company;  he  died  in  1864,  and  his  executrix  presented 
this  petition  for  winding  up  the  company.  She  founded 
her  application  on  various  grounds  which  failed;  but  one 
of  them  was  as  follows  :— 

The  directors  had  thought  it  best  to  sell  the  leasehold 
colliery  at  NeviUe  Hilts  (valued  at  26,000/.)i  to  pay  off 
the  debts  and  to  provide  capital  for  their  works  in 
Norway.  It  had  originally  been  intended  to  smelt  the 
Norway  iron  with  the  coal  of  the  English  colliery;  but 
the  directors  had  been  advised  that  it  would  smelt  better 
in  combination  with  other  ore,  and  they  decided  upon 
selling  the  colliery  and  retaining  the  Norway  mines. 

Mr.  Jessel  and  Mr.  Jones  Bateman^  in  support  of  the 
petition,,  argued  that  the  company  had  failed  to  realize 
the  objects  for  which  it  had  been  formed;  that  it  had  no 
funds  for  carrying  on  the  business,  and  that,  by  the  in- 
tended sale  of  the  Neville  Hill  property,  the  objects  of 
the  company  had 'been  varied  by  the  abandonment  of 
one  of  them. 

They  referred  to  Bengal  Tea  Company  (a) ;  Wheal 
Lovell  Mine  (&). 


The  Master  of  the  Rolls. 

I  do  not  think  that  this  is  a  case  for  winding  up  the 
company.  The  Court  holds  it  to  be  the  right  of  every 
shareholder  in  a  limited  company  to  have  any  surplus 

divided 


(a)  Master  of  the  Rolit,  9th 
March,  1864. 


(6)  1  Mac.  4-  Gar.  1. 
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divided^  but   that  is   only  where  the  bufiiness  of  the       1866. 
company  cannot  be  carried  on.    The  only  question  is,      ^^^^/^ 
whether  the  company  has  abandoned  the  object  for  which    Korwboian 
it  was  formed.    The  Court  must  see  whether  the  com-       Titanic 
pany  is  carrying  into  effect  the  objects  stated  in  the     Limitko. 
memorandum  of  association ;  these  the  directors  cannot 
alter.    Then,  is  the  sale  of  the  leaseholds  at  Neville 
Hill  an  abandonment  of  the  objects  of  the  company? 
I'  am  of  opinion  that  it  is  not  an  abandonment  of  the 
object  of  a  company  if,  when  established  to  accomplish 
three  or  four,  it  abandons  one  and  carries  on  the  others, 
provided  such  abandonment  does  not  alter  the  funda- 
mental principle  of  the  company,  and  that  such  a  change 
does  not  justify  a  shareholder  in  coming  to  the  Court, 
and  saying  the  company  has  abandoned  its  object. 

Here  are  two  objects,  and  the  principal  of  which  was 
to  be  effected  by  the  outlay  of  a  large  part  of  the  assets 
in  Norway.  If  so,  these  fourteen  persons,  who  united 
together  as  shareholders,  must  have  intended  that  the 
iVi?vtZfe  i7i7Z  collieries  should  be  ancillary  to  the  working 
of  the  minerals  in  Norway,  If  they  abandon  the  work- 
ing of  the  colliery,  it  is  not  abandonment  of  the  funda- 
mental objects  for  which  the  company  was  established. 

I  think  this  is  not  a  proper  case  to  come  for  a  winding 
up  order,  and  I  must  dismiss  the  petition  with  costs. 


VOL.  XXXV  —  II.  Q 


226  CASES  IN  CHANCERY. 

1865. 


THE  VESTRY  OF  THE  PARISH  OF  BBR- 
Nao.  23.  MONDSEY  v.  BROWN. 

Dec.  7. 
A  vestry  was     fTlHIS  suit  was  instituted  by  the  Bermondsey  vestry, 

aS^fparlia-^  ^  restrain  the  Defendant  from  building  an  arch- 

nicnt,  to  indict  y^y  Qyej.  ^  passase  called   "  The  Ten  Foot   Way^* 

any  person  who  r         o  " 

should  stop  or  leading  from  Bermondsey  Wall  to  the  river  Thames^  and 
impede  rights       j^j^jj  archway  was  intended  to  unite  the  Plaintiff's 

of  way  in  the  -^  ^     • 

parish,  and  to  warehouses  on  each  side  of  the  way.  The  vestry  in- 
Ji^tjlf"  8i8ted,  that  «  The  Ten  Foot  Way"  was  a  pablic'high- 
openinethereof  way,  and  had  been  enjoyed  by  the  public  for  nearly 
pear  expedient,  forty  years.  The  Defendant,  on  the  other  hand,  insisted. 
Held,  that  the  i\y^i  [^  ^^8  a  private  road  belonging  to  the  estate  of  a 

vestry  must  "^  o    o 

indict  in  the     family  named  West. 

name  of  the 

in  equity  in  the  However,  the  evidence  of  the  Defendant  established, 
name  of  the  ^3^^  down  to  1845,  it  was  a  private  road  belonging  to 
neral,  and  that  the  owoer  of  the  West  estate,  and,  upon  the  evidence  of 
?ro^eed"iJ"*'*  *®  Plaintiffs,  it  was  established  that  since  that  time 
their  own  the  public  had  no  right  to  use  it.  In  1845,  the  vestry 
A  dedication  claimed  this  way  as  being  the  property  of  the  parish, 
to  a  parish  of  a  as  opposed  to  and  distinct  from  any  dedication  to  the 

cannot  be  pre-  public.  Accordingly,  in  that  year,  they  put  up  a  board 
sumed;  adedi-  \^y  ^jj^  gj;^^  ^f  ^[jg  ^^y  ^j^  j|jjg  inficription  upon  it : — 

cation  can  only     •'  •"  r  r 

be  presumed,  « jPr^  landing  place,  belonging  to  the  parish  of 

from  uninter-  j  *^    •f  *  ^ 

rupted  use,  in  Bermondsey, 

Sliclei  "  G'<^ff'  ^'^nf  ^rew, 

rally,  and  not  *'  Clerk  of  the  Vestry" 

in  favor  of  a 

public,  as  of         1"^^  ^^^  of  parliament  on  which  the  Plaintiffs  relied, 
the  inhabitants  ^g  giving  them  a  power  to  sue  irrespective  of  the  At- 
torney-General, were  as  follows  : — 

The  57  Geo.  3,  c.  xxix  (local  and  personal),  s.  72, 
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gives  authority  to  commiasioners  ''to  regulate  or  re*  1866. 

move"  projeetions  from  the  sides  of  any  house,  which  ^^«^^ 

are  inconvenient  to  any  passengers  along  the  carriage  -^J^l^j^j 
or  footways  of  any  streets. 


Bftowir. 


8  &  9  Vict  c.  clxxvii.  (local  and  personal),  s.  165, 
gives  authority  to  commissioners  to  indict  any  person 
who  should  stop  or  impede  the  landing  places  or  rights 
of  way  [in  the  parish  of  St  Mary,  Bermondsey'],  and  to 
take  such  other  proceedings  for  the  opening  thereof  as 
should  appear  to  the  commissioners  expedient. 

By  the  Metropolitan  Local  Management  Act^  18  & 
19  Vict  c.  120,  s.  96,  vestries  are  to  execute  the  office 
of  surveyor  of  highways,  and  all  streets,  being  high- 
ways, are  placed  under  their  control.  The  1 19th  section 
empowers  vestries  to  remove  any  projection  or  obstruc- 
tion rendering  less  commodious  the  passage  along  any 
street  in  their  parish. 

This  act  was  amended  by  the  19  &  SO  Vict.  c.  1 12, 
and  the  26  &  26  Vict  c.  102. 

Mr.  Hcbhome  end  Mr.  Syarrage  for  the  Plaintifls. 
First.  Thene  has  been  a  long  user,  from  which  a  dedi- 
cation to  the  public  may  be  presumed ;  Rughy  Charity 
V.  Merryweaiher  {a) ;  Woodyer  v.  Hadden{b);  Hex  v. 
Lloyd{c);  Hex  v.  Inhabitants  of  Leake  {d)\  Reg.  v. 
Inhabitants  of  East  jUark{€);  Reg.  v.  Petrie{f). 
Secondly.  The  acts  of  psrliiuneot  give  the  vestry  a  right 
to  sue  irrespective  of  the  Attorney-General.  The  soil 
is  in  them,  and  they  are  made  custodians  of  the  public 

roads 


(a)  11  £art,  876.  (d)  6  B.(^  AdoL  469. 

(6)  5  Tmmt.  125.  (0  11  Q.  B.  677. 

(c)  1  Camp.  260.  (/)  4  £/.  4  B.  737. 

q2 
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1866.       roads,  and  are  authorized  to  indict  and  to  take  such 
^^v^       other  proceedings  for  opening  the  ways  as  may  appear 
BbrmoxmTt   ^  them  expedient ;  28  ^  29  Vici.  c.  76,  *.  10. 

BaowM.  yi^  Selwyn,  Mr.  Mellish  and  Mr.  Wichens  for  the 

Defendant.  First.  There  has  been  no  dedication  to  the 
public ;  Wood  v.  VeaHa) ;  Jarvis  v.  Dean  (b) ;  Daniel  v. 
North{c).  The  Plaintiffs'  present  claim,  in  right  of  the 
public,  is  quite  inconsistent  with  their  claim  since  1846, 
They  have  always  insisted  on  the  right  of  way  as 
'^  belonging  to  the  parish  of  Bervnondseyy*  and  not  to 
the  public  generally.  There  could  be  no  such  thing  as 
a  dedication  of  a  right  of  way  to  a  parish ;  Poole  v. 
Huskinson  (d) ;  it  would  be  simply  a  grant,  and  must 
be  by  deed.  After  the  leases  to  Creak  and  Rattenbwry 
the  owner  bad  no  right  to  dedicate  the  road  to  the  public 
in  derogation  of  his  grant  to  the  tenants. 

Secondly.  If  this  be,  as  contended,  a  public  right,  the 
Attorney-General  alone  can  sue  in  respect  of  it. 

Fisher  v.  Prowse  (e)  was  also  cited. 

Mr.  Hohhouse  in  reply.  The  67  Oeo.  3,  c.  xxix. 
8.  72,  gives  the  vestry  the  power  to  remove  obstructions ; 
and,  if  so,  they  are  entitled  to  come  into  this  Court  to 
enforce  that  right. 


The  Mastbr  of  the  Rolls. 

Dte,  7.  This  suit  is  instituted  to  compel  the  Defendant  to 

remove  an  arch  and  building  which  he  has  erected  over 

a  certain 

(a)  5  B.  4-  Aid.  454.  {d)  11  Mee  Sf  W,  827. 

{h)  3  Bing,  447.  (e)  2  Bett  ^  Sm.  770. 

(c)  11  Ea$t,  375. 
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a  certain  passage  from  the  street,  called  Bermtmdsey        1865. 

Wall,  to  the  river  Thames,  called  The  Ten  Foot  Way.      ^-^v-^^ 

The  Plaintifis  insist  that  this  is  a  public  way,  whereas    Bbemondsbt 

the  Defendant  insists  that  it  belongs  to  the  estate  in       ^  «• 

BnowM. 
Bermondsey  formerly  known  by  the  name  of  Mrs.  Wesfs 

estate. 


The  difficulty  in  the  way  of  the  Plaintiffs  in  this  case 
struck  me  early  in  the  course  of  Mr.  Hobhouse^s  argu* 
menty  viz.  that  if  this  way  is  claimed  as  a  public  way, 
the  suit  ought  to  have  been  instituted,  by  way  of  infor- 
mation, by  her  Majesty's  Attorney-General.  This  diffi- 
culty had  been  previously  felt  by  Mr.  Hobhouse,  who 
endeavoured  to  overcome  it  by  referring  to  the  various 
local  and  public  acts  which  relate  to  this  matter,  and  espe- 
cially to  the  166th  section  of  the  8  &  9  Vict.  c.  clxxvii, 
which  is  the  local  act  for  improving  the  parish  of  jBer- 
mondsey,  and  which  enables  the  commissioners  thereby 
appointed  to  make  and  enforce  rules  for  the  use  and 
maintenance  of  landing  places,  and  for  indicting  per- 
sons who  stop  up  or  impede  the  same,  and  this,  Mr. 
Hobhouse  contended,  when  combined  with  the  18  &  19 
Vict.  c.  120,  which  is  an  act  for  the  better  local  manage- 
ment of  the  metropolis,  together  with  the  act  passed, 
21  &  22  Vict.  c.  104,  to  amend  that  act,  made  the  vestry 
of  Bermondsey  the  guardians  or  custodians  of  the  rights 
of  way,  and  enabled  them,  in  their  own  names,  to  sue 
or  prosecute  any  person  who  should  impede  or  destroy 
any  of  such  rights  of  way.  I  thought,  at  the  time,  and 
further  examination  of  the  act  of  parliament  has  con- 
firmed me  in  that  view,  that  it  was  not  intended,  by  these 
acts  or  by  any  clauses  to  be  found  in  them,  to  delegate 
to  the  commissioners  named  in  the  first  act,  or  to  the 
vestry  who  have  now  vested  in  them  the  powers  pos- 
sessed by  the  commissioners,  any  power  or  authority 
which  was  previously  vested  in  the  Attorney-General, 

and 
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1865%       And   that  accordingly,  if   tbe  Testry  indict  any   one 

^*^^^^^^      under  that  act,  they  must  proceed  in  the  name  of  the 

B&RMoNoiir   Queen  before  a  grand  jury,  who  must  find  the  bill  before 

*•  it  can  be  tried  ;  and  if  they  apply  to  chancery  on  behalf 

of  the  public,  they  must  do  so  in  the  name  of  the 

Attorney-General  at  their  relation  and  with  his  sanction. 

As,  however,  I  was  very  desirous  not  to  determine 
the  question  between  the  parties  on  any  ground  founded 
on  the  frame  of  the  suit,  which  might  lead  to  another 
being  instituted,  I  determined  to  hear  and  consider  tbe 
case,  as  if  it  had  been  brought  before  me  in  the  shape 
of  an  information  filed  by  her  Majesty's  Attorney- 
General,  at  the  relation  of  the  vestry  of  the  parish  of 
Bermondsey,  This  I  have  accordingly  done,  and,  after 
reading  and  examining  all  the  evidence,  I  find  that 
almost  the  whole  of  the  evidence,  on  both  sides,  both 
for  the  Plaintiff  as  well  as  that  for  the  Defendant, 
negatives  tlie  position  that  this  Ten  Foot  Way  was  ever 
dedicated  to  the  public ;  and  that  what  little  evidence 
there  is,  which  is  not  of  this  character,  but  is  in  iavour 
of  a  general  use  by  the  public;;,  is  consbtent  with  the 
opposing  evidence,  or  is  explained  and  overpowered  by 
the  evidence  negativing  tbe  public  right.  This  will,  I 
think,  appear  manifest  by  a  short  recapitulation  of  the 
history  of  this  Ten  Foot  Wcy^  and  the  evidence  relating 
to  it 

« 

Up  to  the  year  1814,  this  way  bad  no  existence,  the 
place  where  it  now  is  was  covered  with  buildings.  It 
seems,  as  fiir  as  I  can  judge,  to  have  been  created  in 
1818,  by  the  Weiit^  for  the  benefit  of  their  tenants.  It 
is  first  mentioned  in  a  lease  for  eighty  years  to  Creaky 
in  October,  1818,  where  the  right  to  use  the  way  is 
included  in  his  demise  granted  by  tbe  owners  of  Mrs. 
West's  estate  in  Bermondsey.  This  lease  is  still  sub- 
sisting, 
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sisting,  and  will  continue,  unless  merged,  till    1898.        1865. 
The  next  mention  of  it  is  in  a  lease  for  fifty-one  years,     ^^"^^ 
granted,  under  a  power,  in   1821   by  Mr.   West,  the   Bbbmomdbbt 
tenant  for  life  of  the  estate,  to   William  Rattenbury^  *- 

which  lease  contains  a  power  to  him  to  build  over  this 
way,  provided  the  breadth  of  it  be  allowed -to  remain  ten 
feel  and  the  height  nine  feet.  These  leases  negative 
any  dedication  to  the  public  at  that  time. 

The  general  user  of  this  Ten  Foot  Way  by  various 
persons  is  proved,  1  think,  since  1818  till  the  present 
time,  subject  to  the  observations  I  am  about  to 
make;  but  whether  it  has  been  used  by  any  other  than 
the  tenants  of  the    West  estate,  or,   if  so,   by   any  « 

persons  other  than  inhabitants  of  the  parish  of  Ber- 
mondsey,  is  nowhere  made  clear.  As  long,  therefore, 
as  the  lease  of  1821,  which  gave  authority  to  build  over 
it,  was  in  existence,  no  dedication  from  use  could  be 
presumed  against  the  owner  of  the  property.  In  July, 
1846,  however,  this  lease  was  merged  in  the  inheritance, 
and  it  is  contended  by  the  Plaintiff,  that  since  then 
there  has  been  a  constant  user  by  the  public,  from 
whence  this  dedication  is  to  be  presumed.  But  the 
evidence  given  on  behalf  of  the  Plaintiffs  themselves 
repudiates  all  inference  of  that  character,  for,  in  the 
same  year,  viz.,  1846,  when  the  lease  to  Rattenbury 
was  merged  in  the  inheritance,  the  Plaintiffs,  the  vestry, 
claimed  the  way  as  being  the  property  of  the  parish,  as 
opposed  to  and  distinct  from  any  dedication  to  the 
public.  Accordingly,  in  that  year,  they  put  up  a  board 
by  the  side  of  the  way  with  this  inscription  upon  it : — 

**Free  landing-way,  belonging  to  the   Parish   of 

Bermondsey, 

*'  Geo.  Hy,  Drew, 

''Clerk  to  the  Vestry  ^ 

This, 
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1866.        Thisy  it  is  obvious,  is  a  claim  of  tbe  way  as  of  a  pro- 
^•^^>^^^^      perty  belonging  to  the  parish,  and  a  repudiation  of  the 
Bbrmomdbet   right  of  the  public  to  use  it.     This  board  has  continued 
*'•  up  to  the  time  of  filing  this  bill,  and  so  long  has  the  vestry 

claimed  the  property  as  the  exclusive  right  of  the  parish. 
If  this  evidence  were  ambiguous,  the  ambiguity  is  re- 
moved by  the  records  of  the  Plaintiifs  themselves,  for  so 
solicitous  was  the  parish  that  **  The  Ten  Foot  Way" 
should  be  considered  as  the  property  of  the  parish  and 
open  to  parishioners  only,  excluding  the  rest  of  the  public, 
that,  in  the  same  year,  the  surveyor  of  the  parish,  under 
the  authority  of  the  vestry,  given  on  the  14th  October , 
1845,  repaired  the  posts  and  rails  before  "  The  Ten  Foot 
Way^^  and  provided  locks  and  keys,  to  be  placed  with 
some  housekeeper  residing  near  the  way,  in  order  to 
secure  that  the  use  of  the  way  should  be  confined  to 
the  inhabitants  of  the  parish,  and  this  order  was  re- 
peated in  the  following  month  of  December. 

Mr.  Riches*  affidavit,  which  is  precise  on  this  point, 
is  conclusive  against  any  admission  of  the  right  of  the 
public  to  use  the  way,  and  confines  the  use  of  it  to  the 
inhabitants  of  the  parish.  It  is  true  that  there  is 
evidence  that  from  1818  it  was  open,  and  that  till  1845 
it  was  generally  used,  and  probably  by  any  one  that 
pleased  to  do  so,  because  no  one  inquired  whether  the 
person  using  it  was  a  tenant  of  the  We$t  estate,  or  a 
stranger;  but  during  all  that  time  to  1845,  the  leases 
negative  any  dedication  to  the  public,  and  since  that 
year,  1845,  the  evidence  of  the  PlaintifTs  negatives  it 
The  evidence  of  the  Defendant  establishes  that  up  to 
1845  it  was  a  private  right  belonging  to  the  owner  of 
the  West  estate,  and  since  that  time,  the  evidence  of 
the  Plaintiffs  insist  that  the  public  had  no  right  to 
it,  but  that  the  use  of  it  was  claimed  by  the  parish  of 
Bermondsey,  as  a  private  right  belonging  to  the  parish, 

and 


CASES  IN  CHANCERY.  233 

and  to  be  used  by  parishioners  alone.     And,  indeed,  1865. 

it  seems  to  me  as  if  the  same  feeling  was  now  prevalent  v^^n--^/ 

in  the  vestry,  and  that  this  explains  why  they  alone  are  Bbrmomdset 

the  Plaintiffs,  and  not  the  Attorney-General  on  behalf  _  ** 
of  the  public. 

Now  I  certainly  do  not  doubt  that  a  parish  might 
possess,  as  private  property  belonging  to  the  parish, 
such  a  right  of  way  as  this  Ten  Foot  Way,  just  as  they 
might  possess  a  field ;  but,  if  so,  it  must  be  by  grant 
from  the  owner  of  it;  neither  do  I  doubt  that  after 
continuous  user  from  time  immemorial  by  parishioners, 
and  confined  strictly  to  parishioners  alone,  such  a 
grant  would,  in  the  absence  of  any  contrary  evi- 
dence, be  presumed.  But  a  dedication  to  a  parish, 
by  the  owner  of  the  soil,  of  a  right  of  way  cannot 
be  presumed ;  a  dedication,  to  be  presumed  from 
uninterrupted  use,  can  only  be  presumed  in  favor  of 
the  pubhc  generally,  and  not  in  favor  of  a  portion 
of  the  public,  as  the  inhabitants  of  the  parish.  This 
is  laid  down  in  Poole  v.  Huskinson  (a),  and  is  unques- 
tionable law.  That  case  also  established,  not  only  that 
no  such  dedication  can  be  presumed,  but  that  if  actually 
made,  it  is  simply  void.  That  case  is  important  in  other 
respects  also,  it  shews  that,  to  constitute  a  dedication  to 
the  public  by  the  owner  of  the  soil,  there  must  be  an 
intention  to  dedicate  on  his  part,  and  that  this  must  not 
be  rebutted  by  evidence  of  interruption  by  the  owner. 
Here  the  intention  to  dedicate  is  negatived  down  to 
1845,  by  the  existence  of  Rattenbury's  lease,  it  is 
negatived  also  by  the  contents  of  CreaVs  lease,  which 
is  still  subsisting;  the  right  claimed  is  further  rebutted 
by  the  fact,  that  since  1845  the  public  have  not  used 
the  footway,   inasmuch    as    the    Plaintiffs   themselves 

have 

(a)  1 1  Meet,  if  W.  827. 
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Browk. 


1865.       bave  prevented  the  public,  not  being  inhabitants  of  the 
^•^^^^^^      parish  of  JBermondsey,  from  so  using  it,  and  have  set  up 
BeRiraKDtBT   ^  cli^oa  for  ity  both  in  their  books  and  by  their  acts,  as 
being  the  private  property  of  the  parish. 

The  Defendant  has  built  over  it,  but,  in  doing  so,  he 
has  preserved  the  limits  pointed  out  by  the  lease  to 
Rattenbury ;  so  doing  he  was  entitled  to  build  as  he 
has  done.  This  suit,  on  the  part  of  the  vestry,  wholly 
fails  on  the  merits,  besides  being  defective  in  the  frame 
of  it. 

The  bill  must,  therefore,  be  dismissed  with  costs. 


1866. 

Jan,  13,  17. 

A  tenant  for 
life  of  a  real 
estate  be- 
queathed all 
money  dae  to 
him  on  mort- 
gage:—HeU, 
that  a  charge 
on  the  estate 


EARL  POULETT  r.  HOOD. 

rriHE  testator  «/bAft  Earl  Pouleti,  amongst  other  things, 
bequeathed  as  follows: — 


''Also  I  give  and  bequeath  to  A.  N.  Hood  and  fV, 
Speke,  all  monies  and  stock  which  I  may  have  or  be 
entitled  to,  at  the  time  of  my  decease,  in  any  of  the 

wVich^tl^'te!!  P"^"^  *'^^^  ^^  ^^^^^  ^^  ^^^^^  Britain,  and  all  money 
tator  was  en-     which,  at  the  time  of  my  decease,  shall  be  due  or  owing  to 

which  was  se-  ^^  ^^  mortgage  from  any  person  or  persons  whomsoever, 
cured  by  means  and  also  all  money  which,  at  the  time  of  my  death,  shall 

ofa  term  vested  .        ,  *.■»■•  ^  a     ^ 

in  a  trustee,  be  due  or  owmg  to  me  from  Messrs.  Coutts  g*  Co,, 
did  not  pastas  Bankers,    London,    Messrs.    Child   &   Co,    Bankers, 

a  mortgage.  '  c?  »  » 

A  tenant  for  London, 

life  directed  his 

executors  to  pay,  out  of  a  particular  fund,  his  pecunianr  legacies  and  annuities,  "and 
the  legacy  and  succession  duty  payable  for  the  same  or  m  consequence  of  his  death :" — 
Heldt  that  the  succession  duty  payable  by  the  next  remainderman,  under  a  prior  settle- 
ment and  in  respect  of  family  estates  not  devised,  was  charged  on  the  fund. 
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London^  or  Stuekey^s  Banking  Compantff  or  aoy  person  1860. 
or  persons  wbomsoeirer  (except  the  said  rents),  upon 
trust  that  they,  my  said  trustees  or  trustee,  do  and  shall, 
tbereouti  pay  the  said  several  pecuniary  legacies  and 
annuities  by  me  hereinbefore  given,  and  the  legojcy  and 
nteoe$Hon  duty  payable  far  the  tame  or  in  consequence  of 
ttty  deathy  and  all  ray  just  debts  and  funeral  and  testa* 
mentary  expenses."  He  directed  the  surplus  to  be  in- 
vested in  real  estates  to  be  settled  upon* the  same  trusts 
as  thereinbefore  expressed  and  declared  respecting  his 
residuary  and  real  estate,  thereinbefore  devised  by  him  in 
strict  settlement.  And  he  bequeathed  all  the  residue  of 
his  personal  estate  to  his  executors,  upon  trust  and  for 
the  benefit  of  his  nephew,  the  Plaintiff!  He  ap- 
pointed the  Defendants  A.  If,  Hood  and  W.  Bpeke  exe- 
cutors in  trust  of  his  will. 

The  testator  died  on  the  20th  of  June,  1864. 

« 

The  questions  now  arising  upon  the  testator's  will 
related  to  bis  interest  in  two  sums  of  7,000/.  and  the  two 
sums  of  10,000/.  each,  charged  upon  the  family  estates, 
and  to  the  succession  duty  payable  in  performance  of 
the  above  trust. 

These  questions  depended  on  the  following  circum- 
stances^ in  regard  to  the  position  of  the  testator's  pro- 
perty:— 

The  testator  was  tenant  for  life  of  large  family  estates 
in  Devonshire,  He  was  also  entitled,  as  representing 
two  deceased  sons,  to  two  portions  of  10,000/.  each, 
raisable  on  his  death  and  charged  on  the  same  estates. 
These  were  secured  by  a  term  of  1 ,600  years,  vested  in 
trustees  in  trust  to  raise  them  ''by  demise,  sale  or  mort- 
gage/' 

The 
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1866.  The   testator  was  also  entitled,  absolutely,  to  the 

fortune  of  his  wife  (who  was  still  living),  subject  to  her 
life  interest  therein.  This  consisted  of  a  sum  of  7,000/., 
which  had  been  lent  to  the  testator  and  was  secured  on  a 
charge  on  the  Devonshire  estates,  to  which  charge  the 
testator  was  absolutely  entitled  and  was  made  redeem* 
able.  This  charge  was  secured  by  another  term  of  500 
years,  vested  in  trustees. 

The  testator  was  entitled,  in  his  own  right,  to  a  mort- 
gage in  fee  of  some  property  in  SomeruUhire. 

The  Plaintiff  {Waiiam  Henry  Earl  PouUtt)  insisted, 
that  the  two  portions  of  10,000/.  passed  to  him  as  part 
of  the  testator's  residuary  estate,  and  that  it  did  not  come 
within  the  specific  bequest  of  money  owing  ''to  me  on 
mortgage." 

The  Plaintiff  also  insisted,  that  the  7,000/.  charged  on 
the  Devonshire  estates  and  assigned  to  secure  the  fortune 
of  the  testator's  wife,  also  formed  part  of  the  testator's 
residuary  estate,  and  was  not  liromprised  within  the  be- 
quest of  money  due  on  mortgage. 

Sir  iZ.  Palmer  (Attorney-General)  and  Mr.  Faber  for 
the  Plaintiff.  These  sums  of  10,000/.,  10,000/.  and 
7,000/.  pass  under  the  residuary  bequest,  and  not  under 
the  specific  gift  of  money,  at  the  time  of  his  death,  due  to 
the  testator  on  mortgage  from  any  person  whatsoever. 
The  two  sums  of  10,000/.  were  charges  on  the  family 
estates,  but  they  were  in  no  sense  mortgages.  Mort- 
gages and  charges  are  quite  distinct  in  their  nature  and 
incidents.  A  mortgage  is  a  debt  due  from  the  mort- 
gagor, and  the  mortgagee  is  a  person  to  whom  the  estate 
has  been  conveyed  and  which  he  holds  until  payment, 
upon  which  he  is  bound  to  restore  it  and  be  redeemed. 

One 
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One  of  the  remedies  of  a  mortgagee  is  by  ejecting  and 
entry.  But  a  person  having  a  charge  has  no  right  to 
the  possession  of  the  estate  or  to  foreclose,  all  he  can 
do  is,  to  require  his  trustee  to  raise  the  charge  by 
sale  or  mortgage ;  and  then  the  person  who  advances 
the  money,  and  not  the  trustee  or  the  owner  of  the 
charge,  becomes  the  mortgagee;  he  it  is  to  whom 
the  money  is  due  and  owing  on  the  mortgage,  and 
who  alone  is  entitled  to  a  mortgagee's  remedies,  and 
can  be  redeemed.  A  charge  is  no  debt  at  all,  but  an 
interest  carved  out  of  the  estate,  or  an  aliquot  portion 
of  the  beneficial  interest  in  the  property  itself,  raisable 
out  of  it  but  not  due  "  from  any  person  or  persons  whom- 
soever." Again,  these  two  sums  were  not  due  and  owing 
to  the  testator  *'at  the  time  of  his  death;"  they  became 
due  afterwards,  and  were  subject  to  the  debts  of  the  sons. 


The  same  objections  apply  to  the  7,000Z.  charge  on 
the  estate  which  the  testator  has  mortgaged  to  secure 
his  wife's  fortune,  and  of  which  the  testator  was  there- 
fore mortgagor,  and  not  mortgagee.  They  cited  Taylor 
V.  Lord  Harewoodifl) ;  Oardiner  v.  JeUicoe{6). 

Mr.  E.  R.  Turner  for  the  Countess  Pouktt. 

Mr.  Hohhouse  and  Mr.  J.  Pearson^  contrct,  for  the 
parties  entitled  in  remainder.  These  charges  pass  under 
the  specific  gift.  The  scheme  of  the  will  shews  that 
the  testator  intended  to  bequeath  all  monies  due  to 
him,  for  securing  which  the  estates  were  pledged,  and 
which,  in  ordinary  language,  are  termed  mortgages 
and  include  charges.  The  money  was  due  to  the  tes- 
tator, though  payable  through  the  trustee,  and  he  was 

entitled 


(a)  3  Hare^  372. 

(6)  12  C.  B.  Rep.  (  N.  5.)  568, 


and  11  H.qf  I.  Cat.  323. 
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entitled  to  require  the  trustee  to  execute  a  mortgage  to 
him  for  better  fieouring  it.  The  owner  of  the  estate 
could  not  get  rid  of  the  term  except  by  redemption, 
and  a  suit  to  redeem  would  be  the  proper  course  to 
liberate  the  estate. 


The  money  was  due  to  the  testator  at  his  death,  for 
the  portions  became  vested  in  the  cons  on  attaining 
twenty-one,  although  not  raisable  until  the  death  of  the 
tenant  for  life.  Each  charge  was  debiUtm  in  pretenti  et 
tobendum  infuiuro* 

[Tke  Master  of  the  Rolls.  If  a  testator  charged 
bis  real  estate  with  debts  and  legacies,  would  the  claims 
of  all  the  creditors  and  legatees  be  money  due  on  mort^ 

Perhaps  not,  that  security  being  secondary;  but  here 
tbe  substance  is  the  charge  upon  the  estate.  They  cited 
PhiUips  ▼•  Eastwood  {a), 

Mr.  Southffote  for  the  trustee  of  ihe  seitlement. 

•Sit  R.  Pttbner  in  reply*  The  word  mortgage  must 
be  taken  in  its  ordinary  sense  ;  Slingsby  v.  Orainger{b). 
Here  there  is  no  personal  charge  or  any  one  from  whom 
it  is  due,  and  the  term  to  raise  the  charge  did  not 
arise  until  the  testator's  death.  It  is  said  that  this  is 
'practically  a  mortgage,  because  tbe  ^wner  can  redeem^ 
but  the  test  of  being  a  mortgage  is  tbe  right  to  fore- 
closure, and  to  retain  the  esitate  itself  if  not  paid.  This 
-right  the  owner  of  a  charge  does  not  possess. 


The 


(a)  Uoyd  if  G.  iemp.  Sug.  270.  (6)  7  H.o/L.  Ca$,  273. 
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The  Master  of  the  Rolls. 

A  simple  statement  of  the  circumstances  will  shew 
that  the  7,0002.  cannot  come  within  the  words  of  this 
bequest.— [His  Lordship  stated  the  facts.] — It  is  clear 
that  this  sum  of  7,000/.  was  not  a  mortgage  due  to  the 
testator.  So  far  as  it  was  a  mortgage  at  all,  it  was  a 
mortgage  due  from  him  ;  he  had  borrowed  the  9,017/. 
Consols  from  the  trustees,  and  mortgaged  7,000/.  (part 
of  a  36,000/.  charge)  to  secure  it :  ultimately  the  trusts 
of  both  properties  vested  in  the  testator  absolutely. 
He  secured  the  money  advanced  by  the  trustees  by  a 
mortgage;  ultimately  the  money  so  secured  to  tlie 
trustees  became  his  own ;  but  he  could  not  be  said  to 
owe  a  sum  to  himself.  In  fact,  the  7,000/.  positively 
disappears ;  he  secured  it  to  the  trustees,  who  in  return 
were  bound  to  pay  it  to  his  estote.  Therefore,  with 
respect  to  the  7,000/.,  I  do  not  think  any  question 
arises. 

As  to  the  other  two  sums,  there  is  some  question 
about  them. — [His  Lordship  stated  the  circumstances 
relating  to  them.] — I  think  that  the  words  'of  the  will 
do  not  include  these  charges.  The  first  observation, 
which  occurs  on  it,  is  this  :-*that  the  words  of  the  wilt 
do  not  strictly  and  technically  indude  charges.  The 
words  are,  money  **  due  or  owiog  to  me  on  mortgage  from 
any  person."  It  is  clear  that  this  was  not  money  due  to 
the  testator  from  any  person  on  mortgage,  and  that  there 
was  no  personal  liability  of  any  one.  It  was  argued,  that 
some  one  must  be  liable,  because  no  one  could  get  the 
estate  without  paying  the  charge ;  but  that  is  not  so ; 
the  charge  is,  in  truth,  a  beneficial  interest  in  the  land 
itself. 

It  is,  I  think,  important  to  consider  the  difference  be- 
tween the  rights  of  a  mortgagee  and  a  person  having  a 

charge. 


1866. 

Earl 

POULIVT 
V. 

Hood. 
Jan.  17. 
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1866. 
Earl 

POULBTT 
V. 

Hood. 


charge.  I  suggested  the  case  of  a  testator  who  left  legacies, 
which  he  charged  on  his  real  estate,  and  the  Attorney- 
General  added  the  case  of  a  charge  of  debts.  I  asked, 
"  would  every  one  of  the  legatees  or  creditors  be  called 
mortgagees  on  the  property,  or  could  it  with  propriety 
be  said  that  money  was  due  to  them  on  mortgage  ?" 
They  have,  it  is  true,  a  charge  on  the  estate,  and  nobody 
can  take  it  from  them  without  paying  them  the  charge ; 
but  the  effect  merely  is,  that  a  portion  of  the  property 
is  made  a  secufity  for  their  charges. 

If  a  perpetual  annual  rent*charge  were  payable  out 
of  the  property,  as  in  Western  v.  Macdermot  (a),  could 
any  one  say  that  the  person  entitled  to  the  rent  was 
a  mortgagee  of  the  property,  or  that,  if  he  had  be- 
queathed all  money  due  to  him  on  mortgage,  this  rent- 
charge  would  have  passed  7  It  would  be  impossible  so 
to  hold,  and  I  find  it  impossible  to  distinguish  between 
such  an  annual  rent-charge  and  a  gross  charge  of 
10,000/,  except  that  one  is  payable  annually,  and  the 
other  at  one  fixed  period. 

A  charge  has  none  of  the  qualities  of  a  mortgage ; 
it  is  not  subject  to  redemption  or  foreclosure;  and  if  you 
fail  in  paying  it,  the  estate  would  not  become  absolute. 
A  charge  must,  first  of  all,  be  converted  into  a  mort- 
gage, by  the  institution  of  a  suit,  in  which  it  is  raised 
by  mortgage,  and  you  thus  substitute  a  mortgage  for  a 
charge.     That  shews  that  a  charge  is  not  a  mortgage. 

I   thought   it  important  to  consider   whether  there 

was,  in  fact,  any  property  of  the  testator  to  which  the 

term  '*  mortgage  "  applied,  because  in  Phillips  v.  East' 

wood{b),  where  Lord  St,  Leonards  held  a  policy  to  be 

a  debenture,  he  laid  stress  on  the  circumstance  of  there 

not 
(fl)  Po«/,  p.  243.  (6)  Lioyd^G*  270, 
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not  being  any  other  articles  or  things  belonging  to  the 
testator  in  existence  which  would  satisfy  the  words  of 
the  will.  Here  I  find  the  testator  had  a  mortgage  due 
to  him  at  the  time  of  his  death,  and  which  therefore 
satisfies  the  words  of  the  will ;  and  although  I  do  not 
think  that  that  alone  should  determine  the  case,  still  I 
think  that  it  is  an  ingredient,  because  it  destroys  this 
argument : — that  the  words  would  be  unmeaning  if  not 
applied  to  a  charge. 

The  only  other  argument  is  derived  from  the  nature 
%nd  scope  of  the  will ;  but  that  argument  tells  both  ways, 
and  I  think  that  there  is  nothing  in  the  will  to  shew 
the  necessity  of  doing  any  violence  to  the  words  used, 
which  naturally  import  and  are  confined  to  a  mortgage, 
and  do  not  extend  beyond  it 

I  do  not  mean  to  give  any  opinion  upon  the  construe* 
tion  of  the  word  "  mortgage"  as  used  in  Locht  Kings 
Act  (17  &  18  Ftc^.c.  115). 

I  am  of  opinion  that  the  7,0002.,  7,000/.  and  10,0002. 
did  not  pass  under  the  word  ''  mortgage,"  but  under  the 
residuary  clause. 
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Another  question  arose  in  this  case  under  the  follow- 
ing circumstances:-^ 

The  testator,  John  Earl  Pouleit,  was  merely  tenant 
for  life  of  the  family  estates,  which,  upon  his  death,  in 
1864,  descended  on  his  nephew  the  PlaintiiF  William 
Henry  Earl  Pouleti  as  tenant  for  life,  by  virtue  of  a  re- 
settlement of  the  estates  made  in  1853,  to  which  the 
testator  was  a  party. 

The  testator,  by  his  will,  desired  the  trustee  to  pay 
vol.  xxxy — II.  R  legacies 
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1866.  legacies  and  annuities  ''and  the  legacy  and  succession 
■duty  payable  for  the  same  or  en  conseqmenee  ofhisdeaih/* 
and  all  just  debts,  &c. 

The  Plaintiff  insisted,  tbat  ike  tru^t  for  payment  ef 
the  legacy  and  succession  duty  payable  open  bis  peoiH 
niary  legacies  and  annuities,  or  in  consequence  of  his 
death,  oat  of  the  funds  therein  mentioned,  extended  to 
the  payment  of  the  succession  duty  chargeable  againitt 
the  Plaintiff,  as  well  in  respect  of  his  life  interest  in  the 
'estates  coTOfxrised  in  the  said  settlement  of  1863,  to  which 
the  Plaintiff  succeeded  under  the  limitations  of  that  edfctlp- 
ment  upon  the  death  of  the  teatator,  as  io  respect  of  the 
estates  for  life  and  in  fee  in  the  hereditaments  and  pr^ 
mises  derised  to  him  by  the  will  of  the  testator. 

Sir  jK.  Palmer  and  Mr.  Faber  for  the  Plaintiff,  The 
testator  has  exonerated  the  family  settled  estates  fVom 
paying  the  -succession  duty;  the  words  are  distinct,  and 
the  succession  duty  became  payable  in  consequence  x>r 
his  death. 

Mr.  Hobhouse  and  Mr.  Pearsofiy  contri.  The  ex- 
pression, payable  in  consequence  of  his  death,  must  have 
some  limit.  If  the  estate  had  gone  over  to  a  stranger, 
instead  of  to  the  testator's  nephew,  could  he  possibly  have 
intended  the  succession  duty  to  fiedl  on  his  own  estate? 
It  is  not  reasonable  to  impute  to  the  testator  an  intention 
of  paying  the  duty  on  anything  bat  what  he  disposed 
of  by  his  will. 

Sir  JR.  Palmer  in  reply.  The  case  of  a  stranger  is 
imaginary;  here  tlie  testator  himself  created  the  succes- 
sion by  the  settlement  and  he  therefore  knew  of  it 


i*i  t  i«         ■  I     I 
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The  Master  of  the  Rolls. 

As  to  the  succession  duty,  I  think  it  is  payable 
oot  of  the  fundy  for  if  I  did  not  so  hold,  I  must  strike  the 
words  ''in  consequence  of  my  death'*  out  of  the  will. 
Why  must  I  strike  out  these  words?  The  testator  directs 
the  succession  duty  payable  for  the  legacies  and  annui- 
ties, IF  he  intended  that  only,  why  did  be  not  stop  there; 
he  need  not  go  further?  But  he  proceeds  ''or  in  conse* 
quence  of  my  death."  It  involves  the  whole  ofthe  pro- 
perty under  the  will  or  otherwise  on  succeeding  to  the 
estates. 


1866. 


The  words  are  perfectly  plain  and  distinct  and  muj^t 
have  their  natural  meaning,  and  I  must  hold  that  all  the 
legacy  and  fiucceesion  duty  is  payable  out  of  the  fund. 


WESTERN  V.  MACDERMOT. 


1865. 
Dec.  6,  7. 

1866. 
Jan,  12. 


rilHE  Plaintiff  and  Defendant  were  respectively  the  If  the  owner 
"^     owners  of  two  houses,  numbered  10  and  9,  front-  ye^houww 
ing  towards  Brock  Street^  in  the  city  of  Bath^  and  throws  out  a 
with  gardens  at  the  back  or  south  side.   They  both  over-  ^ear,  ofthe 
looked,  on  tlie  sarden   side  and   towards  the  south,  depth  of  eight 

'  *  '  feet  (the  whole 

Victoria  Park,  formerly  called  King*8  Mead  Furlong,     space  opposite 

I     being  open), 
^"  his  next  door 
neighbour 
cannot,  on  the  ground  of  an  interference  with  his  ancient  lights,  prevent  it.     But  it 
would  be  a  sufficient  injury,  if  contrary  to  an  express  covenant,  to  induce  the  Court  to 
interfere. 

A.  conveys  a  plot  of  land  to  B.  in  fee,  and  remains  owner  in  fee  of  an  adjoining 
plat.  A,  and  B.  for  themselvas,  their  heirs  and  assigns  enter  into  reciprocal  covenants 
against  building  on  their  respective  plots : — Held  that,  whether  these  covenants  run  with 
the  land  or  not,  all  persons  claiming  under  A,  or  B.  are  bound  by  the  covenants. 
This  Court  will  not  interfere  in  the  case  of  a  mere  nominal  breach  of  covenant. 
Acquiescence  in  one  breach  of  covenant,  not  considered  material,  will  not  prevent 
the  covenantee  complaining  of  another  breach  which  affects  the  value  of  his  property. 

r2 
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1866.  Id  July^  18649  the  Defendant  Macdermot  commenced 

^^^      erecting,  at  the  back  of  his  house,  No.  9,  a  circular  bow 
V.  or  projection,  which  extended  towards  the  garden  about 

Macdbrmot.  eighteen  feet  from  the  back  walls  of  the  line  of  houses, 
and  which  was  intended  to  be  raised  from  the  basement 
to  the  attics.  The  Plaintiff,  his  next  door  neighbour, 
conceiving  this  to  be  an  infringement  on  his  right?, 
instituted  this  suit,  in  AuguBt^  1864,  to  prevent  bis  pro- 
ceeding in  the  alteration  of  the  back  of  his  house.  The 
Plaintiff  insisted  that  the  proposed  building  would 
obstruct  the  access  of  light  and  air  to  his  house ;  and 
he  also  insisted,  that  such  a  building  would  be  a  viola- 
tion of  contracts  entered  into  by  previous  owners,  and 
by  which  the  Defendant  was  bound.  The  title  both  of 
the  Plaintiff  and  Defendant  was  derived  from  one 
common  source,  in  the  following  manner : — 

By  indentures  of  the  20th  of  December ^  1866,  Sir 
Benet  Oarrard  conveyed  to  John  Wood,  in  fee,  a  plot 
of  ground  on  which  Brock  Street  was  afterwards  built, 
reserving  a  perpetual  rent-charge  of  220/.  Wood 
covenanted  to  erect  the  houses,  and  Sir  Benet  Garrard, 
for  himself,  his  heirs  and  assigns,  covenanted  with 
Wood,  his  heirs  and  assigns,  not  to  erect  any  building 
on  King*$  Mead  Furlong,  or  to  allow  any  trees  thereon 
exceeding  eight  feet  high. 

By  indenture  of  the  16th  and  16th  of  May,  1767, 
John  Wood  and  Sir  Benet  Oarrard  granted  the  bouse 
No.  9,  and  the  garden,  &c.,  to  John  Freeman,  in  fee, 
subject  to  an  apportioned  ground  rent  of  8/.  85.  payable 
to  Sir  Benet  Garrard.  And  Freeman,  for  himself,  his 
heirs  and  assigns  (amongst  other  things),  covenanted 
with  Sir  Benet  and  Wood,  and  each  of  them,  their  and 
each  of  their  heirs  and  assigns,  that  the  garden  wall, 
dn  the  south,  should  not  exceed  the  level  of  the  parlour 
floor,  ''and  that  there  should   be  no  trees  nor  any 

buildings 
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buildings  whatever  in  the  garden  that  should  exceed  that        1865. 
height."    Sir  Benei,  on  his  part,  covenanted  not  to  allow 
any  building  on  the  King's  Mead  Furlong* 


WuTiaii 

Macdbemot. 


By  mesne  conveyances,  No.  9  became  vested  in  the 
Defendant  MacdermoL 

By  an  indenture  of  the  23rd  of  May ^  1767,  Sir  Benei 
Garrard  and  Wood  conveyed  to  Rodbum,  in  fee,  the 
adjoining  house,  No.  10,  mutatis  mutandis,  in  the  same 
form,  and  they  and  Rodbum  entered  into  covenants 
with  each  other  in  the  same  form  as  those  in  the  con- 
veyance to  Freeman. 

By  mesne  conveyances.  No.  10  became  vested  in  the 
Plaintiff  Western. 

The  rent  charge  of  8/.  %s.  payable  in  respect  of  No.  9 
was  now  vested  in  the  Defendant  Tite,  he,  however, 
did  not  object  to  the  Defendant's  proceeding,  and  was 
made  a  Defendant. 

It  is  necessary  to  state  another  circumstance,  which 
was  relied  on  by  the  Defendant  Macdermot,  which  was, 
that,  in  the  Plaintiff's  garden,  there  were  trees  above  the 
prescribed  height,  but  they  had  all  (except  a  mulberry 
tree)  been  reduced,  from  time  to  time,  within  the  pre- 
scribed height.  [See  this  stated  more  fully  in  the  judg- 
ment, post,  page  254.] 

The  cause  now  came  on  for  hearing. 

Mr.  Hobhouse  and  Mr.  Haddon  for  the  Plaintiff. 
The  Plaintiff  is  entitled  to  relief,  first,  on  the  ground 
that  the  building  which  the  Defendant  is  erecting  will 

interfere 
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1865. 

Webtbrv 

17. 

Macoermot. 


interfere  with  the  Plaintiff's  eaftement  and  obstruct  his 
ancient  lights  and  the  air. 

Secondly,  on  the  ground  of  contract,  for  the  covenant 
of  Freeman  runs  with  the  land  and  binds  all  those 
claiming  under  him.  Freeman  covenanted  with  Wood 
and  his  assigns,  and  the  Plaintiff  is,  as  assignee  of 
Wood,  entitled  to  the  benefit  of  the  covenant.  The 
covenantee  has,  with  the  house,  assigned  the  benefit  of 
the  covenant ;  Child  v.  Douglas  (a).  Even  if  the  cove- 
nant does  not  run  with  the  land,  and  if  there  be  no 
privity  between  the  parties,  still  the  Plaintiff  is  entitled 
to  relief;  Tulk  v.  jMoxhay(b);  The  Duke  of  Bedford 
v.  The  Trustees  of  the  British  Museum  (c) ;  Kemp  v. 
Sober  (rf). 

Mr.  Selwyn  and  Mr.  C  Hall  for  the  Defendant. 
There  must  be  some  substantial  damage  to  induce  the 
Court  to  interfere ;  Elmhurst  v.  Spencer  (f) ;  Attomey' 
General  v.  Sheffield  Gas  Consumers'  Company  {f);  and 
none  has  been  proved.  The  effect  of  a  bay-window  to 
the  next  house  is  too  trivial  to  speak  of;  it  may  slightly 
interfere  with  the  view,  and  enable  persons  to  overlook 
their  neighbours'  gardens,  or  slightly  obstruct  the  side 
view,  but  these  are  matters  as  to  which  this  Court  has 
never,  as  yet,  interfered  ;  Clarke  v.  Clarke  (g) ;  Durrell 
V.  Pritchard  (A). 

Secondly.  There  is  no  contract  or  privity  between 
the  parties  to  this  suit.  To  entitle  the  Plaintiff  to 
relief,  he  must  claim  under  some  covenant  running  with 
the  land,  and  he  must  represent  the  covenantor.  Here 
there  is  no  reversion,  and  Mr.  Ute  represents  Sir  Benei 

Garrard, 


(a)  1  Kay,  560. 

(b)  11  Beav.  571,  end  2  Phil. 
774. 

(0  2  MyL  Sf  K.  552. 
{d)  1  Swi.(JV.  S.)517. 


(e)  2  Mac.  4*  G.  45. 
(/)  3  D€  G.,  Jf.  ^  G.  304. 
(g)  1  Law  Rep.  (Jp.)  16. 
(A)  13  L«iD  r.  546. 
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Garrtrdf  and  aaseoto  to  the  akeratknu    Agaiu^  there  1866. 

vaa  DO  roTerakHi  upoa  tke  cooveyaace  in  f^,  and  (as  waa  V%^ 

aaid  10  a  recent  case  in  iha  Exchequer)  you  cannot  ^^nnm 

subject  a  fee  aia>ple  with  new  burthens  not  known  to  ^A^MMOft. 
the  law. 

The  Plaintiff  has  constantly  infringed  the  opposite 
covenant  by  petmittipg  trees  of  too  great  a  height  to 
grow  in  bis  garden.  He,  therefore,  canioot  now  com- 
plaitti  having  acquiesced  in  a  deviaUon  from  the  original 
plan ;  Boper  y«  WiUiams  (a) ;  Child  v.  DovgUu  (A) ;  and 
be  must  he  taken  to  have  ac<]^uieaced  ia  a  waiTer  of  the 
obligations. 

Lastly,  all  the  other  awnera  oif  houses  in  the  street  are 
interested  in  this  question^  and  tke  suit  ought^  therefore, 
to  haTe  been  instituted  on  behalf  of  them  all,  Tbompton 
Y.  BahmUlijo^  in  order  that  the  question  might  be 
effectually  settled  in  one  suit» 

They  also  referred  to  Eoitwood  ?•  Lfwr  (df). 

Mr.  Haddauy  in  reply^  cited  Whatman  v.  Oibson  (e)» 
and  argued  that  the  covenants  were  reciprocal. 


The  Master  of  the  Rolls. 

1866. 

This  suit  was  instituted  in  August^  1864,  to  restrain  Jan.  12. 
the  Defendant  from  proceeding  with  a  building  in  the 
rear  of  his  house  in  Broch  Street,  in  the  city  of  JBath* 
The  Plaintiff  is  the  owner  of  No«  10  in  Broch  Street^ 
and  the  Defendant  is  owner  of  No.  9.  The  building 
complained  of  is  a  bow  or  circular  projection,  extending 

from 

(«)  IWm.  ^  A.  18.  (c)  11  Jair.  782. 

(6)  1  JToy,  560,  and  5  De  G.,         (d)  33  Law  J.  (CA.)  355. 
M.  ^  O.  739.  (e)  9  5tfii.  196. 
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1866.  ^^^^  ^^^  basement  to  the  attic  of  No.  9,  the  extreme 

^''■■^/-*^  depth  of  which  is  eight  feet.     It  is  made  on  the  rear  of 

Wbijbem  ^|jg  house  No.  9,  the  aspect  of  which  is  souths  and  it 

MAcoBEiffoT.  extends  into  the  space  or  garden  at  the  rear. 

No  time  was  lost  by  the  Plaintiff  in  endeavouring  to 
stop  this  erection ;  the  excavation  for  the  building  was 
begun  in  July,  1864,  when  die  Plaintiff  was  in  Wales; 
he  returned  on  the  27th  of  that  month,  on  the  1st  of 
August  following,  he  obtained  from  the  Defendant's 
clerk  of  the  works,  information  of  what  he  intended  to 
do.  On  the  4th  o(  August^  1864,  the  Plaintiff  caused 
a  proper  notice  to  desist  to  be  served  upon  the  De- 
fendant, and,  on  the  10th  of  August^  1864,  the  Plaintiff 
filed  this  bill  and  applied  for  an  injunction.  This  was 
heard  before  the  Vice-Chancellor  Sir  Richard  T.  Kin- 
dersley  on  the  18th  of  August^  when  an  arrangement 
was  effected,  by  which  the  Defendant  was  allowed  to 
continue  his  building,  upon  his  entering  into  an  under* 
taking  with  the  Court  to  pull  down  the  whole,  or  as 
much  as  the  Court  should  direct,  in  case  it  should  be 
of  opinion  that  the  Defendant  was  not  justified  in 
making  the  building  in  question. 

On  the  undertaking  being  given,  the  building  was 
permitted  to  go  on,  and  has  accordingly  been  completed. 
The  case,  being  brought  to  a  hearing,  was  fully  argued 
before  me  on  the  6th  of  last  month,  with  very  full  evi- 
dence on  both  sides.  The  case,  however,  depends  but 
little  on  the  evidence ;  nor  is  the  evidence,  though  it 
varies  in  some  respect,  what  can  be  called  contradictory, 
and  even,  in  such  parts  as  are  not  quite  in  unison,  the 
evidence  is  illustrated  and  controlled  or  connected  by 
several  admirable  photographic  delineations,  which  have 
enabled  me  accurately  to  understand  the  extent  of  the 
inconvenience  occasioned  by  the  present  erection,  and 

also 
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also  the  extent  of  the  previous  viplations  by  the  Plain-  1866. 

tiff  himself  of  the  covenant  which  he   now  seeks  to  ^^^ 

enforce^  and  on  which  disregarded  violation  the  De-  ^^ 

fendant  partly  relies,  and  to  which  I   shall  presently  Macdirmot, 
advert  in  greater  detail. 

This  remark  however  may  properly  be  made  at  once, 
in  order  to  clear  the  ground  for  the  consideration  of  the 
real  question,  viz.  that  this  suit  could  not,  in  my  opinion, 
have  been  maintained  on  the  ground  of  obscuring  ancient 
lights.  If  the  owner  of  one  of  several  houses  in  a  row 
should  throw  out  a  bow  at  the  rear,  the  extreme  depth  of 
which  at  the  centre  of  the  circumference  is  eight  feet, 
where  the  whole  space  was  open,  I  am  of  opinion  that 
the  next-door  neighbour  could  not  complain  of  this  being 
such  an  injury  to  him  as  he  was  entitled  to  stop.  But, 
at  the  same  time,  I  am  of  opinion,  upon  the  evidence, 
that,  notwithstanding  this,  the  injury  done  to  the  two 
adjoining  houses  is  substantial.  In  the  case  of  the 
Plaintiff  it  intercepts  the  early  rays  of  the  sun,  and  it  also 
partially  obstructs  the  view  from  his  window,  and  I  have 
no  doubt  that  it  would  make  his  house,  and  the  house 
on  the  other  side,  less  preferable  than  the  others  in  the 
row,  and  lower  their  value  in  the  market,  to  an  appre- 
ciable, though  probably  not  a  very  considerable,  extent. 

The  case  does  not  therefore  depend  upon  the  doctrine 
of  this  Court  relative^  to  obscuring  of  ancient  lights, 
nor  indeed  is  it  so  put  by  the  Plaintiff;  his  case  is,  that 
with  the  house  he  bought  the  benefit  of  a  covenant, 
which  prevented  the  owner  of  the  piece  of  ground  on 
which  No.  9  and  also  all  the  other  houses  in  the  row 
are  built,  from  making  any  such  building  as  that  now 
complained  of.  The  original  existence  of  such  a  cove- 
nant is  established,  and  indeed  is  not  denied  ;  but  the 
Defendant  contends,  that  the  Plaintiff  is  not  entitled  to 

claim 
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ckim  the  b^aefit  of  thai  oaveoaot  on  several  grounds, 
whieb  I  Bhall  presenlly  mention^ 

The  history  of  the  title  is  this : — In  December^  1 766, 
Sir  Benet  Garrard  sold  to  John  Wood,  in  fee,  in  con- 
sideration of  a  perpetual  rent  charge  of  225/.,  various 
parcels  of  land  in  the  city  of  Bath,  whereon  have  since 
been  built  the  Royal  Crescent,  Church  Street,  Mill 
Street,  the  south  side  of  Brock  Street  (in  which  the 
houses  of  the  Plaintiff  and  Defendant  are  situated),  and 
the  gardens  at  the  back  of  these  houses,  and  also  a  piece 
of  land  adjoining  thereto,  which  now  is  a  portion  of 
Victoria  Park,  with  powers  of  distress  and  entry  to 
Sir  Benet  Oarrard  to  secure  the  payment  of  the  rent 
charge,  and  Mr.  Wood  covenanted,  for  himself,  his 
heirs  and  assigns,  with  Sir  Benet  Oarrard,,  his  heirs 
and  assigns,  to  pay  the  rent  charge,  and  also,  within  ten 
years,  to  build  houses  according  to  the  description 
therein  contained.  The  indenture  then  provided  for  the 
apportionment  of  the  rent  charge  at  four  shillings  per  foot 
frontage,  and  the  indenture  also  contained  a  covenant 
by  Sir  Benet  Garrard  to  this  effect : — [See  ante,  p.  244.  J 
On  the  22nd  and  23rd  May,  1767,  certain  other  in- 
dentures of  lease  and  release  were  duly  executed  between 
John  Wood  and  Thomas  Brock  (who  was  a  party  to  the 
first-mentioned  indenture  as  John  WoofFs  trustee  to  bar 
dower)  of  the  first  part.  Sir  Benet  Garrard  of  the  second 
part,  and  Cluzrles  Redburn  and  John  Fielder  (a  trustee 
for  Charles  Redburn)  of  the  third  part.  By  it  John 
Wood  and  his  trustee  Thomas  Brock  conveyed  to  Charles 
Redburn  and  his  trustee  John  Fielder  all  that  plot  of 
ground  now  claimed  by  the  Plaintiff. 

The  Plaiotiff  has  proved  bis  title  from  Redburn,  and 
18  now  owner  of  the  bouse  No.  10  id  Brock  Sireei,  subject 
to  the  covenants  and  proTisoes  I  have  stated,  provided 
Iheie  covenants  are  now  in  force. 

By 
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By  indeutures  of  16th  and  16th  May  in  the  same  I866L 
year  (1767),  a  similar  conveyance  was  made  by  Mr. 
Wood  and  Sir  Benei  Oamrd  to  a  person  of  the  name 
of  Freeman,  of  the  messuage  and  land  on  which  the  Macsssmot. 
house  of  the  Defendant  stands^  now  known  as  No.  9, 
Brock  Street.  The  Defendant  claims  through  Freeman 
and  holds  the  house  No.  9,  Brock  Street,  subject  to  the 
same  provisoes  and  covenants  as  are  contained  in  the 
indentures  of  22nd  and  23rd  May,  1767,  provided  that 
these  covenants  are  now  in  force. 

The  first  question  raised  by  the  Defendant  is,  assum* 
ing  the  covenant  to  be  now  in  foroe  and  assuming  also 
that  the  Plaintiff  is  entitled  to  the  benefit  of  it,  whether 
what  the  Defendant  has  done  is  any  breach  of  the  cove* 
nant,  and  accordingly  he  adduces  some  evidence  to  shew 
that  the  projection  in  question  is  not  built  on  the  garden 
in  the  rear  of  the  house,  but  upon  an  area,  which,  from 
the  earliest  time  that  we  have  any  trace  of  the  construc- 
tion of  this  house,  existed  between  the  house  as  originally 
built  and  the  garden  in  the  rear  of  it  I  am  of  opinion 
this  contention  fails.  I  think  that  the  plain  meaning  of 
the  covenant  contained  in  the  deed  b,  that  no  building 
shall  be  raised  on  the  land  lying  to  the  south  side  or  to 
the  rear  thereof  of  the  houses,  above  the  level  of  the 
parlour  jQoor,  whether  this  space  was  used  as  a  garden 
or  whether  it  was  all  paved  and  called  an  area  or  a  court 
yard  or  by  any  other  designation.  The  depth  of  the 
houses  seems  to  have  been  fixed  at  forty  feet,  and  they 
are  all  made  uniform  in  this  respect,  and  the  covenant 
applies  to  all  alike. 

The  next  most  important  matter  urged  in  defence  is, 
that  this  is  no  personal  covenant  entered  into  by  the  De- 
fendant, and  that  if  it  be  a  covenant  running  with  the 
land,  then  that  the  Defendant  has,  for  the  building  he 

has 
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1866.  h^d  l^^l^  made,  the  consent  of  the  covenantee  Mr.  lite, 
who  is  the  person  in  whom  the  perpetual  rent  charge 
issuing  out  of  the  house  No.  9  is  now  vested. 


WsftTBRH 

Macdbrmot. 


It  was  principally  for  the  purpose  of  considering  this 
question,  that  I  reserved  my  judgment  iu  this  case;  but 
I  am  of  opinion  that  this  defence  also  fails.  I  think  it 
unnecessary  to  determine  whether  this  is,  technically 
speaking,  a  covenant  that  runs  with  the  land,  but  I  am  of 
opinion  that  it  is  a  subsisting  covenant  and  that  the  Plain- 
tiflp  has  a  right  to  the  benefit  of  this  covenant,  and  that 
the  owner  of  the  rent  charge  for  the  time  being  issuing 
out  of  the  land  has  no  power  to  release  or  to  discharge 
it  The  owner  of  every  adjoining  tenement  is  also  bound 
by  the  same  covenant,  and  is  subject  to  the  obligation 
to  perform  it.  The  covenant  by  which  the  Defendant  is 
bound  is  a  covenant  entered  into  by  Freeman,  under 
whom  the  Defendant  claims  the  messuage  he  holds,  by 
which  Freeman  bound  himself,  his  heirs  and  assigns,  by 
covenant  entered  into  with  Sir  Benet  Oarrard  and  John 
Wood  and  each  of  their  heirs  and  assigns,  that  no  build- 
ing whatever  in  the  garden  attached  to  the  house  No.  9 
should  exceed  the  level  of  the  parlour  floor.  The  De- 
fendant is  the  assignee  of  Freeman^  and  the  Plaintiff  is 
the  assignee  of  Sir  Benet  Garrard  and  of  John  Wood, 

I  am  of  opinion,  that  neither  Sir  Bejiet  Garrard  nor 
John  Wood,  after  assigning  the  messuage  No.  10  to  the 
Plaintiff,  or  to  those  who  have  since  assigned  to  the 
Plaintiff  subject  to  these  covenants,  or  who  have  trans- 
ferred the  benefit  of  them  to  the  Plaintiff,  could,  as 
against  the  adjoining  owners,  release  the  covenant  or 
discharge  the  Defendant  from  his  liability  to  perform 
it.  Some  technical  arguments  may  be,  and  have  been, 
raised  upon  the  form  in  which  the  covenant  is  entered 
into  with  the  covenantees;  but,  in  my  opinion,  they  do 

not 
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not  affect  the  substance  of  the  question.     I  consider  it        1866. 

cieari  that  if  ioimediately  after  the  conveyance  of  the      ^■^^^■^ 

15th  and  16th  of  May,  1716,  to  Freeman,  Mr.  Wood     ^■^«*" 

had  attempted,  with  or  without  the  consent  of  Sir  Benei  Macdumot. 

Garrard,  to  build  over  the  whole  of  the  garden  of  the 

messuage  No.  10,  Mr.  Freeman  could  have  prevented 

that  act,  and  next  that  this  Court  would  have  granted 

an  injunction  for  that  purpose.     I  am  also  of  opinion, 

that  the  same  right  belonged  to  Mr.  Rodham,  e  con- 

verso,  after  the  indenture  of  the  22nd  and  23rd  of  May, 

1767,  and  that  this  reciprocal  right  and  obligation  is 

handed  down  from  successor  to  successor  indefinitely, 

so  that  every  one  that  receives  a  substantial  injury  by 

the  breach  thereof  is  entitled  to  the  assistance  of  this 

Court  for  redress. 

I  use  the  words  *'  substantial  injury,*'  because  it  is,  I 
think,  clear  that  a  mere  nominal  breach  of  the  covenant, 
which  inflicted  no  injury  at  all,  would  not  justify  this 
Court  in  interfering,  which  would,  in  that  case,  leave 
the  parties  to  their  remedy  at  law  to  obtain  such  com- 
pensation as  they  might  be  entitled  to.  But  I  have 
already  observed,  that  the  conclusion  which  I  have 
arrived  at  upon  the  evidence  is,  that  the  circular  pro- 
jection of  No.  9,  to  the  extent  of  eight  feet  in  the  centre, 
is  a  substantial  injury  to  the  owner  of  the  house  No.  10, 
affecting  to  an  appreciable  extent  his  comfort,  and  also 
the  value  of  his  property. 

This  immediately  introduces  the  consideration  of 
another  ground  of  defence,  which  is  prominently 
brought  forward  by  the  Defendant  in  answer  to  the 
Plaintiff's  case,  which  is,  that  this  covenant  has,  by 
common  consent,  been  wholly  disregarded  by  the 
parties  entitled  to  the  benefit  of  it,  including  the 
Plaintiff  himself.    This  defence  consists  principally  in 

the 


•  u 


Wnniiff 

V. 
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1866.  the  fact,  that  trees  from  eight  to  forty  Feet  in  height 
hatCi  for  many  years,  been  growing  and  are  now 
standing  on  the  lands  fornterly  called  King's  Mead 
WACMimoT.  Furlong^  and  that,  along  the  southern  and  western 
boundary  of  King's  Mead  Fvrlongy  cottages  ha? e  been 
built  and  are  now  standing,  and  that  this  has  been 
acquiesced  in  by  the  Plaintiff,  and  by  his  predecessors. 
That  besides  this,  trees  and  shrubs  from  eight  to  forty 
feet  have  been  growing  and  are  now  standing  in  the 
garden  of  other  houses,  forming  the  south  side  of  Brock 
Street,  and  that,  in  particular,  the  Plaintiff  himself  had 
a  fig  tree,  a  thorn  and  a  mulberry  tree  in  his  garden 
which  towered  above  the  level  prescribed  by  the  cove- 
nant, and  that  though  the  fig  tree  and  the  thorn  have 
been  lopped  down  to  the  prescribed  level,  since  the  in* 
stitution  of  this  suit,  the  mulberry  tree  still  continues  to 
lift  its  head  above  the  level  to  which  it  is  limited  by  the 
covenant.  In  my  opinion,  this  defence  is  also  in* 
effectual.  I  am  by  no  means  satisfied  that  these  trees 
are  aa  injury  at  all  to  any  of  the  houses  in  Brock 
Street,  or  that  this  Court  would  have  granted  an  in* 
junction  to  compel  their  being  lopped  to  the  prescribed 
limit;  but,  assuming  such  to  be  the  fact,  I  am  of 
opioion,  that  the  Plaintiff,  because  he  has  not  com- 
plained of  a  breach  of  the  covenant  which,  in  his 
opinion,  mflicted  no  injury  upon  him,  has  not  thereby 
debarred  himself  from  complaining  of  a  breach  which 
does  affect  the  value  of  his  property.  If  this  were  the 
law,  then,  because  the  owner  of  the  house  No.  10  en- 
joyed the  sight  of  trees  and  shrubs  in  King's  Mead 
Furlong,  and  encouraged  their  being  planted,  he  would 
have  rendered  himself  liable  to  have  a  row  of  houses 
built  at  the  bottom  of  each  of  the  gardens  to  the  south 
of  Brock  Street,  wholly  shutting  out  a  striking  prospect 
fiom  the  back  rooms  of  his  house,  and  diminishing,  to 
some  extent,  the  free  transmission  of  light  and  cir- 
culation 


CASES  IN  CHANCERY.  256 

cifilaCion  of  »r.  I  am  of  opinion,  that  the  Ptaiiytiff  has  1866. 
Dotj  by  these  meanfi,  lost  the  right  to  stop  such  an 
injury  to  his  property;  but  if  the  contention  of  the 
Defendant  be  correct,  it  would  necessarily  follow,  that 
the  garden  to  the  south  of  these  houses  might  be  built 
over  by  placing  thereon  an  opposite  row  of  houses  so  as 
to  exclude  the  views  and  prospects  which  might  have 
mainly  induced  the  Plaintiff  to  buy  his  house,  and  this 
might  be  done  to  any  extent  that  would  not  amount  to 
what  the  law  would  consider  an  interference  with  the 
ancient  h'ghts  of  the  Plaintiff,  while,  unquestionably,  a 
very  serious  diminution  of  value  may  be  inflicted  on  a 
man's  property,  which  could  not  be  considered  as  any 
legal  interference  with  his  ancient  lights. 

It  was  suggested,  that  this  suit  ought  to  have  been 
on  behalf  of  all  the  other  owners  of  houses  in  Brock 
Street.  But  I  am  of  opinion  that  one  alone,  who  is  in- 
jured, is  entitled  to  ask  for  redress,  although  the  others 
should  decline  doing  so,  or  disregard  the  act  complained 
of.  It  may  also  well  be,  that  the  injury  is  principally, 
if  not  entirely,  felt  by  one  or  two  of  the  owners,  and 
that  those  who  are  further  off  sustain  no  inconvenience, 
in  which  case  they  could  not  be  required  to  concur  in 
or  support  the  application.  In  my  opinion  the  questions 
at  issue  in  this  case  resolve  themselves  simply  into  these 
two : — first,  is  the  covenant  entered  into  by  those  under 
whom  the  Defendant  takes  his  property  now  in  force, 
and  is  one  'by  which  he  is  bound  ?  secondly,  if  this 
question  is  answered  in  the  affirmative,  has  there  been 
a  substantial  breach  of  it,  in  other  words,  is  the  Plain- 
tiff's property  substantially  injured  by  the  erection  con- 
structed by  the  Defendant  ?  I  am  of  opinion  that  both 
these  questions  must  be  answered  in  the  affirmative, 
and  that  the  Plaintiff  is  entitled  to  a  decree,  and  that, 
in  pursuance  with  the  undertaking  entered  into  with  the 

Plaintiff 
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1866.  Plaintiff  and  the  Court  at  the  hearing  of  the  motion 
for  an  injunction,  the  Defendant  must  remove  the  pro- 
jection he  has  erected. 


Wbbtern 

V, 

Macobrmot. 


The  costs  must  follow  the  event. 


Note. — Affirmed  by  Lord  Chelmtfard,  L.  C,  December  4^  1866. 


Jan.  22.  ENGLAND  V.  LORD  TREDEGAR. 

titii^to^bet  A  P^^^^^  ^"  ^^^  Equitable  Assurance  Company 
policy  is  clear,  "^^  effected  in  1803  on  the  life  of  Francis  Dancer 
wm^^*^  had  been  made  the  subject  of  a  settlement;  but  the 
entiued  tone  policy  had  been  lost  many  years  ago.  This  was  a  suit 
where  tl^y  ^y  ^1^^  trustees  of  the  settlement  against  the  officers  of 
pay  the  money  (f^^  assurance  company  to  obtain  payment. 

Francis  Dancer  died  in  1864. 

The  Plaintiffs  were  the  present  trustees,  and  their 
title  was  not  disputed ;  but  the  company,  according  to 
their  practice,  required  a  bond  of  indemnity  from  the 
Plaintiffs  with  two  sureties.  The  Plaintiffs,  being  mere 
trustees,  were  unable  to  comply  with  the  demand. 

Mr.  Selvoyn  and  Mr.  Druce,  for  the  Plaintifls,  asked 
that  the  amount  which  had  been  paid  into  Court  in  this 
cause  might  be  transferred  to  a  suit  of  England  t. 
Lewiss^  instituted  to  administer  the  trusts  of  the  settle* 
ment  They  said  it  had  been  held  by  Vice-Chancellor 
Stuart  in  Crokatt  v.  Ford  (a),  under  similar  circum- 
stances, that  an  insurance  company  were  not  entitled 
to  any  indemnity,  and  that  that  case  had  been  followed 
by  Vice-Chancellor  Wood  in  Field  v.  Barnwell  (6). 

Mr.  Southgate  and  Mr.  Dickinson^  for  the  Defend- 
ants 

(a)  25  L.  J.  (CA  )  552.  (6)  Unreported. 
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antSy  insisted  on  the  company's  right  to  be  indemnified,        1866. 
and  they  cited  Bushman  v.  Morgan  (a).  ^-^^v-^-' 

England 

9, 

The  Master  of  the  Rolls.  Tai^EOAR. 

The  payment  into  Court  in  the  administration  suit 
will  be  a  sufficient  indemnity  to  the  Defendants,  and  so 
it  has  been  held  in  the  cases  cited. 

(a)  5  Sim,  635. 


DICKINSON  V.  BURRELL. 

Jan.  22,  25. 

rpHIS  was  a  demurrer,  on  the  ground  that  the  Plain-  Distinction  be- 
■*•      tiers  had  no  right  to  institute  this  suit.    The  case  *''*®"  f«I||"5* 

^         °  ^  .  mere  ngnt  to 

made  by  the  bill  was  shortly  this : — James  Dickinson  set  aside  a 
was  entitled  to  an  undivided  share  (five-eighths)  in  the  yeyance^and"" 
estate  of  John  Whitehead,  deceased  (a).     In  December ^  selling  the  pro- 

Derty  itself 

I860,  he  sold  and  conveyed  one-half  of  his  share  (five-  after  such  a 
sixteenths)  to  the  Defendant  John  Edens.  in  considera-  conveyance. 

'In  the  nrst 
tion  of  100/.  case,  the  pur- 

chaser cannot 
sue  to  set  aside 

Afterwards^  by  a  decree,  pronounced  on  the  22nd  of  the  convey- 
March,  1862,  which  declared  the  rights  of  the  parties  the  latter  he 
to  the  fund  in  CJourt,  five-sixteenths  were  declared  to  ^^' 

_,  In  I860, 

belong  to  Edens.  a.  B.  sold  and 

|_  conveyed  some 
property  to 

(a)  Some  of  the  facta  relating      Dickinson  v.  Slidoiph,  11  C»  B.  „  *  ^  '  :„  i  aoa. 
to  the  title  will  be  found  stated  in       Rep.  {N.  S.)  341.  !i    r    k«  ! 

UMi  V.  Bell,  34  Beav.  396,  and  deed  recking 

that  the  deed 
of  1860  was  invalid,  voluntarily  conveyed  the  same  property  to  trustees  for  himself  for 
life,  with  remainder  to  his  children: — Held,  that  the  infant  children  of  A.  B.  could 
maintain  a  suit,  as  sole  Plaintifl&,  to  set  aside  the  deed  of  1 860 ;  the  right  to  sue  being 
incidental  to  the  property  conveyed. 

The  construction  of  and  the  rights  and  incidents  under  a  voluntary  deed,  if  hon6fide 
and  valid,  are  the  same  as  of  a  deed  for  value. 

VOL.  XXXV— II.  8 


Dickinson 
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1866.  In  Aprilf  1864^  James  IHehinson,  by  a  voluntary  deed 

executed  by  him^  recitiug  the  conveyance  to  Edens  and 
disputing  its  validity,  conveyed  his  share,  so  sold  to 
BuRRK&i..  JSdenSf  to  two  trustees,  Slatfard  and  Fischer^  in  trust  to 
sell  and  stand  possessed  of  the  produce  upon  trust — 
first,  to  pay  the  costs ;  secondly,  to  pay  200/.  to  James 
Dickinson  ;  and,  thirdly,  to  invest  the  residue  and  pay 
the  interest  of  it  to  James  Dickinson  for  life,  and  after 
his  death,  to  divide  it  amongst  his  children  as  he  should 
appoint,  and  in  default,  equally. 

James  Dickinson  had  eight  children,  and  five  of  them, 
who  were  infants,  filed  this  bill  against  ^urre//(who 
had  been  their  father's  solicitor),  Edens  (the  purchaser), 
their  father  James  Dickinson,  his  three  adult  children, 
and  the  trustees  of  the  voluntary  settlement  of  1864. 
In  it  they  alleged,  that  the  sale  and  conveyance  of  De- 
cember,  1860,  to  Edens  was  obtained  by  fraud ;  that,  in 
truth,  it  was  a  purchase  by  Mr.  Burreli,  who  then  acted 
as  the  solicitor  of  James  Dickinson,  for  himself,  of 
James  Dickinson's  share ;  that  the  purchase  was  made 
in  the  name  of  Edens  merely  as  a  cover  to  conceal  the 
real  transaction,  and  that  Burrell,\y  these  means  and 
taking  advantage  of  the  ignorance  and  necessities  of 
his  client,  obtained  from  him,  at  a  grossly  inadequate 
value,  his  share  in  Wkitekead's  estate.  Such  was  the 
substance  of  the  allegation  of  fraud. 

The  bill,  amongst  other  things,  sought  to  set  aside 
the  conveyance  to  Edens  and  the  order  declaring  his 
rights,  and  it  prayed  for  a  declaration  of  the  rights  of 
the  parties  under  the  voluntary  conveyance. 

In  this  bill  Edens  demurred  for  want  of  equity. 

Mr.  Seltvyn,  Mr.  Jessel  and  Mr.  Hemings  in  support 

of 
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of  the  demurrer.  The  Plaintiffs  have  no  right  to  sue ; 
they  claim  under  a  settlement  which  could  only  convey 
a  bare  right  to  take  legal  proceedings  to  set  aside  a 
prior  deed  on  the  ground  of  fraud,  and  to  which  they 
were  no  parties,  and  by  which  they  were  not  affteted. 
This  is  contrary  to  public  policy,  and  is  open  to  the 
objection  of  champerty  and  maintenance ;  Prosser  v. 
Edmonds  {a)  \  Cockdl  v.  Taylor  (b)\  Anderson  v.  Rod- 
cliffe{c).  This  objection  would  apply,  even  if  the  Plain- 
tiffs had  been  purchasei-s  for  valuable  consideration  ; 
but  here  it  applies  more  forcibly,  for  they  are  mere 
volunteers,  whose  interests  are  contingent;  Davis  v. 
Lord  DysarHd);  Pennell  v.  Lord  Dysart{e)\  and  may 
be  destroyed  by  a  sale  to  a  purchaser  for  valuable  con- 
sideration under  the  27  Eliz.  c,  4. 

It  is  obvious  that  this  settlement  was  executed  for 
the  express  purpose  of  enabling  these  infants  to  sue:— to 
release  adults  from  all  liability  to  costs  in  case  of  failure, 
and  to  place  the  Defendants  in  a  difficulty  in  defending 
themselves.  They  also  referred  to  Doe  d.  Newman  v. 
Husham  (f);  Lewis  v.  Rees(g). 

Mr.  Southgale  and  Mr.  F.  Webb  in  support  of  the 
bill.  The  doctrine  of  champerty  and  maintenance  is 
not  to  be  extended,  and  it  has  no  application  to  this 
case.  The  conveyance  is  of  the  property  itself,  to  which 
the  right  to  sue  is  incident.  The  existence  of  a  dispute 
or  fraud  does  not  prevent  a  man  selling  or  settling  his 
property,  and  even  the  mere  assignment  to  a  purchaser 
of  the  subject  of  a  suit  is  not  maintenance,  unless  the 
purchaser  indemnifies  the  vendor  against  the  costs  in- 
curred by  him  in  the  prosecution  of  the  suit;  Harrington 

V.  Long  ; 


(a)  1  Y.ifCoL(Exth,)A%\. 
(6)  15  Betn,  103. 
(c)  £//.,  fi.  ^  £.  806,  819. 
{d    20  Btav,  405. 


(e)  27  Beav.  542. 

(  /  )  17  Q.  B.  Rtp,  723. 

ig)  ZK.^J,  132. 


1866. 

DlCKIKlOa 

V. 
BURRILL. 
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1866.        V.  Long{a) ;  Hartley  v.  Russell{b) ;  Knight  s.Bowyer{c) ; 
GresUy  v.  Mousley  {d).     In  regard  to  this  objection, 
there  can  be  no  difference  between  a  voluntary  deed 
BuERBLL.     aij^  QYiQ  fQ|.  valuable  consideration.    They  also  referred 
to  Uppington  v.  BulUn  (e)  ;  Stump  v.  Gaby  (/). 

Mr.  Selwgn  in  reply. 


Dickinson 

9, 


Jan,  25.  The  Mastbr  of  the  Rolls  [after  stating  the  circum- 

stances]— 

James  Dickinson  does  not  join  as  co-Plaintiffy  neither 
do  his  three  adult  children,  whose  interests  are  the  same 
as  the  Plaintiffs.*  They  are  necessary  parties  to  the  suit, 
and  it  is  suggested  that  they  are  not  parties ;  but  it 
appears  that  four  persons  of  the  name  of  Dickinson  are 
Defendants,  and  though  the  allegation  is  not  precise 
that  these  are  the  persons  in  question,  I  think  that  it  is 
a  fair  presumption,  from  the  whole  of  the  allegation, 
taken  together,  that  the  first  James  Dickinson  is  the 
father,  the  James  Dickinson  the  younger,  Charlotte 
and  Henry  Dickinson  are  the  three  other  children, 
besides  the  Plaintiffs,  of  James  Dickinson  the  father. 
This  would  not  materially  affect  the  question  I  have  to 
decide,  as,  if  the  Defendants'  contention  were  valid,  I 
should  give  leave  to  amend  or  reserve  the  objection  to 
the  hearing,  where  it  might  prevail,  if  it  were  then  shewn 
that  the  father  and  his  remaining  children  were  not 
parties  to  the  suit. 

Upon  the  allegation  contained  in  the  bill,  the  substance 

of 

(fl)  2  Myl.  4-  K.  590.  (d)  ADtG.if  J.  78. 

(6)  2  8im  if  Stu.  244.  (e)  2  Dm.  if  War.  184. 

(f )  23  firao.  609,  and2DeO.  (f)  2  De  0.,  M.  ^  G.  623. 
*J.421. 
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of  which  I  have  just  stated,  I  am  o(  opinion  that  a  case 
is  alleged  on  which  this  Court  would  give  relief  at  the 
instance  of  the  proper  persons. 

The  only  question  that  I  have  to  determine  on  this  de< 
murrer,  therefore,  is,  whether,  by  reason  of  the  deed  of 
April,  1864,  the  Plaintiffs  have  a  right  to  ask  for  that 
relief  which  their  father,  the  settlor,  and  the  trustees  of 
tlie  settlement,  have  refused  or  declined  to  concur  in 
asking? 

The  demurrer  is  mainly  supported  on  the  case  of 
Prosser  v.  Edmonds  (a),  decided  after  long  deliberation 
by  Lord  Abinger,  but  I  am  of  opinion  that  the  case 
before  me  does  not  fall  within  the  rule  established  by 
that  decision.  In  the  first  place,  I  will  consider  this 
case  as  if  the  indenture  of  April,  1864,  had  been  exe- 
cuted for  a  valuable  consideration;  and  then  I  will  con- 
sider the  difference  arising  from  the  circumstance  that 
the  deed  was  voluntary.  Assuming  the  deed  of  April, 
1864,  to  have  been  executed  for  value,  then  the  right  of 
suing  is  incidental  to  the  conveyance  of  the  property 
and  passes  with  it.  If  James  Dickinson  had  thought 
fit,  after  the  sale  to  Edens  in  December,  1860,  to  sell  the 
property  to  A.  B.,  saying  that  the  sale  to  Edens  was 
fraudulent ;  that  he  would  not  take  any  step  to  set  it 
aside,  but  that,  if  A.  JB.  thought  fit  so  to  do,  he  would 
sell  all  his  interest  in  the  property  to  him  for  a  sum  of 
money,  which  they  bond  fide  agreed  upon ;  in  such  a  case, 
in  my  opinion,  A.  jB.  could  have  maintained  this  suit. 

The  distinction  is  this: — If  James  Dickinson  hvid  sold 
or  conveyed  the  right  to  sue  to  set  aside  the  indenture 
of  December,  1860,  without  selling  the  property,  or  rather 

his 

(a)  1  r.  4*  ColL  {Exch.)  481. 


1866. 

Dickinson 

BURRELL. 
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his  interest  in  the  property^  which  is  the  subject  of  the 
indenture  of  December,  1860^  that  would  not  have  en- 
abled A.  B.  to  maintain  this  bill;  but  if  ^.  B.  had 
bought  the  absolute  interest  of  James  Dickinson  in  the 
property  then  it  would.  It  is  a  right  incidental  to  the  pro- 
perty conveyed,  nor  is  it,  in  my  opinion,  a  right  which  is 
only  incidental  to  the  property  when  conveyed  as  a  whole, 
but  it  is  incidental  to  each  interest  carved  out  of  it:  e.g.j  if 
the  property  had  been  conveyed  by  James  Dickinson  to 
three  persons  as  tenants  in  common,  each  one  might  have 
instituted  the  suit,  making  the  other  tenants  in  common 
parties  if  they  refused  to  concur ;  but  provided  the  case 
were  brought  before  the  Court  so  that  the  whole  matter 
might  be  determined  in  one  suit,  so  as  to  bind  all 
parties  to  the  transaction,  and  so  that  the  Defendant 
Edens  would  have  had  only  to  contest  the  question  once, 
then,  in  my  opinion,  the  suit  might  be  brought  by  a  person 
having  only  a  share  in  the  property  conveyed.  Neither 
could  it,  in  my  opinion,  be  material  whether  the  share 
was  an  absolute  undivided  share  in  fee  simple,  or  whether 
it  was  merely  a  life  interest  or  an  interest  in  reversion. 
In  truth,  in  all  the  cases  in  which,  if  there  had  been  no 
previous  circumstances  to  raise  a  contest  as  to  the  in- 
validity of  any  previous  deed,  the  interest  which  would 
have  been  suflScient  to  enable  a  person  interested  in  the 
fund  to  be  produced  by  the  sale  of  the  estate  to  ask  this 
Court  to  secure  it  for  the  benefit  of  the  persons  interested 
therein,  would,  in  my  opinion,  enable  that  person  to  ask 
this  Court  to  set  aside  a  deed  obtained  by  fraud,  which, 
if  valid,  would  have  prejudiced  or  destroyed  his  interest 
in  the  property  purported  to  be  conveyed  to  him. 


I  think  that  this  distinction  between  conveying  the 
property  itself  and  of  a  mere  right  to  sue  is  taken  by 
Lord  Abinger  in  Prosser  v.  Edmonds  [a).     It  is  taken 

in 
(a)  1  r.i^Co//.  (ExcA.)481. 
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in  Cochell  v.  Taylor  {a)^  and  it  is  taken  in  Anderson 
V.  Radcliffe  (i)^  and  has  been  adopted  and  approved  in 
many  other  cases ;  and  it  is,  I  think,  founded  on  reason 
and  good  sense. 

I  am  therefore  of  opinion,  that  if  the  present  Plaintiffs 
had  given  a  valuable  consideration  for  the  execution  of 
the  indenture  of  Aprils  1864,  they  would  have  been  en- 
titled to  maintain  this  suit. 


1866. 

DlCKlKtOM 
Bum  RILL. 


I  have  next  to  consider,  whether  the  fact  of  the  con- 
veyance being  voluntary  alters  or  affects  their  right, 
and  I  am  of  opinion  that  it  does  not. 

There  are,  no  doubt,  various  circumstances  which  may 
be  connected  with  a  voluntary  deed,  which,  when  they 
are  so  connected,  will  induce  this  Court  either  to  set 
the  deed  aside,  or  to  refuse  to  execute  the  trusts  con- 
tained in  it.  There  are  also  statutory  enactments  which 
may  defeat  such  a  deed,  which  would  be  otherwise 
valid ;  but,  assuming  the  voluntary  deed  to  be  complete, 
bon&  fide  and  valid,  and  to  be  unaffected  by  any 
statutory  disability,  I  know  of  no  distinction  between 
such  a  deed  and  .one  executed  for  valuable  con- 
sideration. The  estates  and  limitations  created  in  such 
a  deed  have  the  same  operation  and  effect  as  if  executed 
for  value,  and  it  must  be  construed  in  the  same  manner  ( 
and  it  carries  with  it  all  the  same  incidents  and  rights 
attached  to  property  conveyed  as  are  carried  by  a  deed 
for  value;  and  the  grantee  in  this  respect  stands  exactly 
in  the  same  situation  as  if  he  had  paid  value  for  the 
property  conveyed. 

In  a  case  of  the  description  before  me^  the  fact  that 

the 


(a)  15  Ben.  103. 


(6)  £//.  B.  ^  El.  806,  819. 
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Dickinson 

V. 
BuftRELL. 


the  coDveyaDce  is  voluntary,  suggests  the  possibility  of 
some  secret  understanding,  or  some  subordinate  agree- 
ment, by  which  the  property,  when  recovered,  is  to  be 
reconveyed  or  discharged  of  the  trusts,  and  that,  in 
fact,  the  voluntary  conveyance  is  made  solely  for  the 
purpose  of  instituting  and  maintaining  such  a  suit  as 
the  present.  This  may  possibly  be  shewn  hereafter  in 
the  progress  of  the  suit;  but  on  this  demurrer,  I  cannot 
entertain  any  such  suspicion.  I  am  bound  by  the 
allegations  in  the  bill,  which  I  must  assume  to  be  true, 
and,  so  regarding  it,  the  right  to  sue  is,  in  my  opinion, 
incidental  to  the  interest  conveyed  to  the  Plaintiff,  and 
the  demurrer  must  be  overruled. 


Note.— &e  Chittyi  Sialutei,  483  (3rd  edit,)  tU.  "  Champerty:' 


1865. 
Nov.  21. 

A  patentee  is 
Dot  entitled, 
after  replica- 
tion, to  an 
order,  under 
15  &  16  Vkt. 
c.  85,  s.  41, 
for  the  delivery 
of  particulars 
of  the  objec- 
tions to  tne 
patent  which 
the  Defendant 
intends  to  rely 
on. 


BOVILL  V.  GOODIER. 

nnHIS  was  a  patent  suit,  in  which  the  Defendant,  by 
his  answer,  "disputed,  in  general  terms,  the  validity 
of  the  Plaintiff's  patent,  on  the  usual  grounds,  viz., 
want  of  novelty,  non-infringement,  that  the  invention 
was  not  the  subject  of  a  patent,  and  the  insufficiency  of 
the  specification.  The  Plaintiff  had  applied  for  an 
issue,  but  his  application  had  been  refused  with  costs, 
and  on  the  24th  of  June^  1865,  he  filed  a  replication. 
The  Plaintiff  applied  by  summons  in  Chambers  for  an 
order  on  the  Defendant  to  furnish  the  particulars  of  the 
objections  to  the  patent  which  he  intended  to  rely  on. 


At  common  law  such  particulars  are  required  to  be 
delivered  with  the  pleas  (15  k  16  Vict.  c.  83,  b.41),  and 
orders  for  such  particulars  have  also  been  made  in 
equity,  in  cases  where  issues  of  fact  have  been  ordered 

to 
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to  be  tried  under  Sir  Hugh  Cairns  Act  (26  k  26  VicL 
c.  42) ;  but  there  appeared  to  be  no  authority  for  such 
an  order  under  the  circumstancea  of  the  present  suit. 
In  the  absence  of  such  authority,  the  Chief  Clerk  de- 
clined to  make  the  order,  and  the  point  was,  at  the 
request  of  the  parties,  adjourned  into  Court. 
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Mr.  Baggallay  and  Mr.  Druce  for  the  PlaintiflF. 
<'The  Patent  Law  Amendment  Act,  1852  (15  &  16 
VicL  c.  85,  s.  41),  requires  a  Defendant  to  deliver,  with 
his  pleas,  particulars  of  any  objection  on  which  he 
means  to  rely  at  the  trial,''  and  the  places  at  which  the 
prior  user  is  alleged  to  have  taken  place.  The  object 
of  this  was,  to  prevent  a  patentee  being  taken  by 
surprise. 

[Tie  Master  of  the  Rolls.  That  section  only 
applies  to  actions  at  law;  but,  in  equity,  you  may  obtain 
all  the  information  you  require  by  the  answer.] 

The  Defendant  would  object  that  it  would  be  evidence 
of  the  Defendant's  and  not  of  the  PlaiutiiTs  title. 


The  Court,  under  Mr.  Holt's  Act  (25  &  26  Vict. 
c.  42),  is  now  bound  to  determine  questions  of  law ;  it 
ought,  therefore,  to  adopt  the  same  course  of  proceeding 
as  at  law.  It  will  be  impossible  for  the  Plaintiff  to 
prepare  and  meet  every  case  of  alleged  user,  without 
having  them  specified  beforehand.  The  Defendant 
may  bring  forward  any  number  of  instances  of  alleged 
prior  user,  in  remote  parts  of  the  country,  which  it  will 
be  impossible  for  the  Plaintiff  to  meet.  If  the  Court 
should  direct  an  issue,  the  particulars  must  necessarily 
be  then  specified,  and,  whether  tried  here  or  at  law,  it 
will  save  considerable  expense  to  limit  the  evidence  to 
the  particular  instances  specified,     it  is  but  just  that 

the 
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the  Plaintiff  should  know  on  what  case  the  Defendant 
relies^  in  order  that  he  may  be  prepared  to  contest  it  by 
evidence. 

Mr.  Selwymnd  Mr.  Little  were  not  called  on. 


The  Master  of  the  Rolls. 

If  I  had  had  any  doubt  upon  the  matter,  the  last 
argument  would  have  convinced  me  that  it  was  unfit  for 
me  to  grant  this  application.  The  argument  is  this : — 
thaty  according  to  the  course  and  the  principles  upon 
which  discovery  is  granted  in  a  Court  of  Equity,  this 
particular  information  could  not  be  now  obtained,  and 
therefore,  by  reason  of  its  being  given  in  actions  of  law, 
the  Plaintiff  is  entitled  to  ask  for  that  which,  according 
to  the  ordinary  principles  of  discovery  in  equity,  he  is 
not  entitled  to  obtain.  The  additional  reason  is  still 
more  singular :  it  is,  that,  because  if  this  be  not  done, 
the  Plaintiff  will  be  compelled  to  go  to  the  expense  of 
getting  up  all  his  evidence  and  shewing  to  the  De- 
fendant exactly  what  it  is  that  he  relies  on.  That  is 
the  very  thing  which  the  Plaintiff  is  calling  upon  the 
Defendant  to  do,  and  it  is  clear,  that  if  in  equity  the 
Defendant  is  required  to  do  it,  the  Plaintiff  would  be 
required  to  do  it  also. 


It  is  true,  that  an  issue  is  not,  in  all  cases,  a  matter  ex 
debito  justituB,  to  which  the  party  has  a  positive  right* 
When  a  cause  comes  on  for  hearing,  the  Court,  having 
before  it  the  evidence  on  both  sides,  determines  what 
particular  issue,  if  any,  shall  be  tried.  The  Plaintiff 
might  undoubtedly  have  done  this : — he  might  have 
given  notice  of  motion  for  a  decree,  and  then  he  would 
have  known,  from  the  affidavits  of  the  Defendant,  the 
exact  case  which  he  (the  Plaintiff)  had  to  meet,  and 

what 
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what  the  Defendant  intended  to  rely  upon^  and  if  the 
Defendant  in  his  affidavit  in  answer  was  unable  to 
rebut  the  instances  alleged  of  prior  user,  then  the 
Plaintiff  would  have  rested  his  case  on  that  simply, 
and  he  would  have  known  the  whole  of  the  Defendant's 
case.  But  it  being  at  the  Plaintiff's  option  either  to 
give  notice  of  motion  for  a  decree  or  to  file  a  replication, 
he  has  thought  fit  to  do  the  latter,  and  to  leave  the  whole 
matter  in  obscurity  until  the  publication  of  the  evidence. 
He  then  endeavours  to  engraft  on  the  chancery  pro- 
ceedings, that  which  the  statute  has  confined  to  common 
law,  and  which  it  does  not  extend  to  cases  in  equity ; 
and  he  thereby  endeavours  to  obtain,  according  to  bis 
counsel's  own  statement,  a  discovery  to  which,  by  the 
ordinary  principles  and  doctrines  of  a  Court  of  Equity, 
he  is  not  entitled.  I  express  no  opinion  as  to  whether 
he  is  or  is  not  so  entitled,  but  that  is  the  argument 
before  me.  When  the  case  comes  on  to  be  heard  after 
the  publication  of  the  evidence,  then  a  different  state  of 
things  arises.  Then,  when  I  have  directed  issues  at 
law,  I  have  followed  the  practice  of  common  law,  and 
have  directed  the  particulars  of  the  objections  to  the 
patent  to  be  given.  I  remember  a  patent  case  respect- 
ing a  silk  throwing  machine,  in  which  I  directed  an 
issue  to  be  tried  before  myself,  and  I  there  ordered  that 
the  particulars  of  objections  should  be  delivered  before- 
hand, and,  at  the  hearing,  I  confined  the  Defendant  to 
those  particulars.  But  here  I  should  be  acting  unfairly, 
if  I  were  to  compel  it  to  be  done  in  this  stage  of  the 
cause.  This  application  must  be  refused  with  costs; 
but  I  do  not  thereby  intimate  that,  if  I  direct  an  ifisue, 
the  Plaintiff  will  not  be  entitled  to  what  he  now  asks. 


1866. 
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THE  ATTORNEY-GENERAL,  on  behalf  of  Her 
Majesty, ».  THE  SITTINGBOURNE,&c.  RAIL- 
WAY COMPANY. 

Feb.  10,  12. 

In  a  suit  by      T^^  ^^  indenture,  dated  in  1858,  and  made  between 

vendorlhe  ^^^  ^^^^^  ^^)»  ^^^  CJommissionere  of  Woods  and 

Court  decreed  Forests  (2),  the  lessee  (3),  and   this  company  (4),  the 

for^ce,  wid  company  agreed  to  pay  to  the  Queen  2,000Z.  for  the 

the  payment  Crown*s  interest  in  a  piece  of  land  taken  for  the  railway, 

chase-money  The  company  entered  into  possession  and  constructed 

and  damages,  ^jj^j^^  railway  on  part  of  this  land. 

chasers  were 

and thevT^'       ^^^^  information  was  filed  to  compel  the  specific  per- 

perty  was  in  formance  of  the  contract,  and,  by  the  decree  made  in 

of  a  Reiver  January,   1864,    the    Court    directed   a   specific  per- 

iu  another  formance,  and  declared  that  the  company  ought  to  pay 

by  persons  the  2,000/.  and  interest.    The  Court  also  directed  cer- 

claiming  ^.^j^  inquiries  as  to  damages,  and  ordered  the  company, 

the  purchasers,  within  six  months  from  the  date  of  the  Chief  Clerk's 

the^endor  ^  certificate,  to  pay  to  the  commissioners  what  should  be 

served  upon  certified  to  be  due. 

the  purchaser 
and  the  Plain- 
tiffs in  the  The  Chief  Clerk,  in  November,  1864,  certified  that 
other  suit  to  '  '        .    ' 

enforce  his  3,482/.  was  due.  The  six  months  had  expired  and  no 
tain  asale  of  payment  had  been  made.  The  company  admitted  that 
the  property,     they  were  not  in  a  position  to  pay,  as  all  the  property  of 

was  dismissed      .  •     ,i      i        -i       r  •  •   *    j 

with  costs,  the  ^"^  company  was  in  the  hands  of  a  receiver  appomted 
proper  remedy  {„   November,  1863,  in  another  suit  of  Skinner  v.  The 

bemg  by  bill. 

Sittingbourne,  ^c,  Railway  Company,  which  had  been 
instituted  by  mortgage  creditors  on  behalf  of  themselves 
and  all  other  like  creditors.  In  June,  1864,  a  decree 
had  been  made,  in  that  suit,  declaring  the  rights  of  the 

mortgage 
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mortgage  creditors  to  a  charge,  and,  after  directing        1866, 
accounts  and  inquirieB,  it  continued  the  Receiver.    This      ^-*^^^-^ 
decree  had  been  made  without  prejudice  to  the  rights,  if    ^^  behalf  of 
any,  of  prior  incumbrancers.  ^**  Majrstt 

Thb  Sittimg- 
The  Attorney-General  presented  this  petition  in  his  "S"""*Co*'' 
own  suit  alone,  alleging  that  it  was  not  practicable,  by 
sequestration,  to  compel  the  company  to  obey  the  decree 
in  this  cause,  arid,  on  behalf  of  her  Majesty,  be  sub- 
mitted that  he  was  entitled  to  a  lien  on  the  piece  of 
land,  and  that  it  ought  to  be  sold  in  satisfaction  of  the 
decree. 

The  petition  prayed  that  the  company  might  be 
ordered  to  pay  the  aggregate  of  the  monies  due  within 
two  months,  and  that,  in  default,  the  land  might  be 
sold,  and  the  produce  applied  in  payment  of  the  amount 
due  to  the  Crown. 

The  petition  was  served  on  the  company,  the  Plain- 
tiffs in  the  other  suit,  and  the  London,  Chatham  and 
Dover  Railway  Company,  who  were  in  possession  of 
the  line  under  an  agreement  dated  in  1863. 

Mr.  W.  M.  James  and  Mr.  Pemberton,  in  support  of 
the  petition,  argued,  that  the  Crown  had  a  lien  for  the 
purchase-money,  and  that,  if  the  company  would  not 
pay,  a  sale  ought  to  be  directed. 

They  cited  Walker  v.  ITie  Ware,  ^c.  Railway  Com- 
pany (a);  and  see  Foligno  v.  Martin  {b)\  Simpson  v. 
Terry  (c) ;  Sweet  v.  Meredith  (rf). 

Mr.  F.  H,  Colt,  for  the  Plaintiffs  in  the  suit  of 

Skinner 

(a)  35  Beav.  52.  (c)  34  Beav,  423. 

(6)  16  Beav.  586.  (d)  4  Giff.  207. 
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1866.       Skinner  v.  The  Sittingboume,  ^c,  Railway  Company. 

^"^^'^^^      The  decree  in  this  sail  contains  no  declaration  of  the 

on  behalf  oV    '^^^  ^^  ^^®  Crown,  and  that  cannot  be  obtained  upon 

HbrMajbstt  petition.    The  other  incumbrancers  on   this   property 

Thb  Sittihg-  have  a  right  to  be  heard  in  a  suit  properly  constituted, 

BouBMB,  &€.    311  j  ^Q  insist  that  the  Crown  has  no  lien  at  all,  or  that 

Rail.  Co.  '    ^ 

it  has  no  priority,  or  that  the  amount  claimed  is  not 
due.  This  cannot  be  done  upon  a  petition  in  a  suit  to 
which  they  are  not  parties. 

Mr.  Bevir  For  the  Sittingbaume,  i^c,  Railway 
Company. 

Mr.  BaggaUay  and  Mr.  Kehewich  For  the  London^ 
Chatham  and  Dover  Railway  Company.  No  order  can 
be  made  on  this  petition.  The  order,  if  made,  roust 
necessarily  affect  the  rights  of  the  Respondents  and  will 
be  binding  on  them  if  made  in  their  presence.  The 
London^  Chatham  and  Dover  Railway  Company  will, 
at  the  proper  time,  contend  that  the  Crown  has  no 
priority  over  them ;  but  they  decline  to  go  into  the 
merits  or  dispute  the  priorities  except  in  a  suit  properly 
constituted. 

Mr.  W.  M.  James  in  reply.  I  do  not  ask  any  decla- 
ration of  the  Crown^s  lien,  that  is  not  necessary,  neither 
do  I  ask  to  affect  the  rights  of  the  incumbrancers,  who 
can  take  nothing  on  this  piece  of  land  except  through 
the  Defendant  Company,  that  is  the  purchasers  who 
have  not  paid  the  purchase-money  ;  but  I  ask  a  sale. 


The  Master  of  the  Rolls. 

Feb,  12.  I  think  that  this  petition  is  misconceived.     It  is,  in 

fact,  presented  for  the  purpose  of  enforcing  a  lien  which 

has 
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has  not  hitherto  been  declared  by  the  decree  of  the  1866. 
Court.  It  is  true  that  a  purchaser  has  a  lien  for  his  >^n/«^/ 
unpaid  purchase-moneyi  but  he  cannot,  if  he  requires  on  behalf  of 
the  aid  of  this  Court,  act  differently  from  any  other  HerMajbstt 
mortgagee  or  other  person  claiming  a  lien.  He  roust  Xhb  Sitting- 
institute  a  suit  and  get  that  lien  declared  against  all  the  *ovrmk,  &c. 
persons  interested  in  the  estate ;  or,  at  least,  all  those 
who  are  subsequent  in  date  to  him  and  who  are  to  be 
foreclosed  by  him.  But,  if  I  made  the  order  per- 
mitting or  directing  a  sale  of  this  property,  I  should  not 
only  be  giving  the  Petitioner,  on  behalf  of  the  Crown, 
the  benefit  of  a  lien  which  has  not  been  established  in 
any  proceeding  in  this  Court,  but  I  should  be  doing  so 
against  Respondents  who  have  not,  hitherto,  had  any 
opportunity  of  contesting  the  case  of  the  Petitioner  or 
the  amount  of  the  debt  he  insists  on  being  due.  In 
this  case,  the  decree  simply  directs  specific  performance 
and  payment,  three  months  after  the  certificate  of  the 
chief  clerk,  of  various  sums  to  be  ascertained;  but 
not  only  has  the  Court  not  declared  that  this  amount 
is  a  charge  on  the  property  sold,  but  a  portion  of 
that  amount,  for  instance,  that  which  consists  of  com- 
pensation for  damage  due  from  the  railway  company, 
for  the  non-execution  of  certain  works,  would  appear  to 
me  not  to  be  a  charge  on  any  of  the  property  sold.  I 
mention  this  only  for  the  purpose  of  showing  the  dif- 
ficulty I  should  have,  if  I  were  to  enter  into  this  question 
now,  without  proper  materiuls,  and  with  Respondents 
not  properly  instructed  to  meet  the  case.  If  the  Peti- 
tioner, on  behalf  of  the  Crown,  claimed  a  lien  on  this 
piece  of  land  so  sold,  it  would  be  necessary,  before  I 
could  direct  a  sale  of  it,  to  have  a  decree  ascertaining 
the  amount  of  that  lien,  made  in  the  presence  of  those 
persons  who  claimed  subsequent  charges  on  the  property 
and  the  property  itself.  Now,  assuming  that  the  decree 
obtained  has  established  that  the  Petitioner,  in  right 

of 
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1866.       of  the  Crown,  is  entitled  to  a  charge  on  this  property, 

^^^      *he  amount  has  been  ascertained  when  the  Plaintiffs. 

on  behalf  of    Tor  whom  Mr.   Colt  appears,  were   not   present,  and 

Hbr  Ma/bwy  ^h^n  tjjg  London,  Chatham  and  Dover  RaUway  Com- 

The  Sitting-  pany  were  not  present,  both  being  parties  materially  • 

^Il^Co^'    iQ^cr^s^^  in  disputing  the  amount  claimed. 

If  I  directed  a  sale,  I  should,  in  fact,  without  suit  or 
decree  for  that  purpose,  give  priority  to  that  charge  over 
the  two  others  and  foreclose  them,  by  paying  the  pur- 
chase-money to  the  Petitioner,  on  behalf  of  the  Crown, 
without  their  having  had  any  opportunity  of  being  heard 
or  of  contesting  the  right  of  Petitioner. 

Whatever  remedies  are  open  to  Petitioner  to  enforce 
his  decree  by  sequestration,  he  may  adopt  them,  but  he 
does  not  want  the  assistance  of  the  Court  for  that  pur- 
pose. If  he  goes  beyond  that,  he  must  file  a  bill  in 
the  usual  way  against  the  proper  Defendants  to  enforce 
his  lien  and  get  the  benefit  of  it.  I  must  dismiss  the 
Petition  with  the  usual  costs  as  against  the  Crown. 

Mr.  W.  M.  James,  There  is  a  settled  form  in  such 
cases  (a). 


{a)  Attorney  General  v.  Han-      18  4  19  Vict.  r.  90. 
mer,  A  De  C.  Sf  Jonei,  205,  end 


I 


I 
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1866. 


He  THE  HOP  AND  MALT  EXCHANGE  AND 
WAREHOUSE  COMPANY  (LIMITED). 

BRIGGS'Case.  ,^  ^  „ 

npHIS   was  an   application   by   Mr.  Briggs,  under  Though  the 
■*■   "The  Companies  Act,  1862"  (26  &  26  Vict.  c.  89,  £n  of  IT^ 
s.  36),  to  remove  his  name  from  the  list  of  shareholders,  company 

,  ,     o  •  .     •       •      t  materially  ex- 

on  the  ground  of  a  misrepresentation  m  the  prospectus  tend  the  ob- 
of  the  company,  upon  the  faith  of  which  prospectus  jectaofthecom- 

r     J'      r  r       r  pany  beyond 

Mr.  Briggs  had  taken  some  shares  in  the  company.         those  stated  in 

the  prospectus, 
stin,  if  the  pro- 

The  prospectus  stated  the  object  of  the  company  to  spectus refers 

..  -ii  *:ii>^t  :i  to  the  articles, 

be,  to  provide  a  hop  and  malt  exchange  and  a  ware-  a  person  uking 
house  for  stowage,  and  other  purposes;  but  nothing  '?*7'k^°?i, 
was  said  as  to  making  loans  of  money.    It  however  prospectus  is 
stated,  that  the  company  had  been  registered,  and  that  °*'""^  ^^  *1*® 

'  .     .  .  .  articles,  unless 

the  memorandum  of  association  might  be  seen  either  at  they  are 
the  offices  of  the  company  or  at  the  solicitor's.  Mtible  with™" 

the  prospectus. 

After  taking  the  shares,  Mr.  Briggs  discovered  that,     ^  ■**"^" 
in  the  memorandum  of  association,  and  in  addition  to  had  uken 
the  objects  stated  in  the  prospectus,  this  further  object  faiJJ,*^of°a  pro- 
was  stated :  *'  for  advancing  money  to  growers,  mer-  spectus,  ai\er- 
chants  or  factors,  upon  the  security  of  their  crops  and  covered  that 
produce,  whether  growing  or  stored  in  the  company *s  ^'y  ^^«  articles 
warehouses,  or  in  bond,  or  upon  the  security  of  dock  or  the  objects  of 
other  warrants,  or  property  of  a  like  description,  and  t^^e  company 
otherwise  for  the  accommodation  of  hop   and   other  differed  ^om 
merchants,  maltsters,  factors,  brewers  and  others  con-  J^JroJ^tis. 
nected  with  the  hop  and  malt  trades.  He  subse- 

TT     quently  dealt 
■"^  with  the  shares 
as  owner,  by 

attempting  to  sell  them: — Held,  that  he  had  acquiesced  and  could  not  afterwards 

repudiate  them  on  the  ground  of  the  misrepresentation. 

YOL.  XXXV — II.  T 
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1866.  He  ftlso  discovered  that  the  69th  article  of  the  asso- 

^"^^^/^      ciation  authorized  the  directors  to  make  advances  of 

Re 

The  Hop  iQoney  upon  hops,  &c.,  to  growers,  Jcc,  ''  and  to  such 

AMD  Malt  other  persons  as  they  should  think  fit,  and  upon  such 

AND  Ware-  security,  negotiable  or  otherwise,  as  they  should  deem 

nousE  Co.  expedient." 

Limited.  *^ 

Brioos'  Case. 

After  making  this  discovery,  Mr.  Briggs  instructed 

bis  brokers  to  sell  his  shares  for  the  account,  and  the 

broker  sold  them  accordingly  at  fifty  shillings  a  share 

premium.      But  the  committee  of  the  stock  exchange 

having  refused  to  fix  a  settling  day  for  the  account  of 

shares  in  this  company,  the  effect  was  to  annul  the 

conditional  sale.     Mr.  Briggs  thereupon  repudiated  his 

shares,  required  them  to  be  cancelled,  and  now  applied 

to  rectify  the  register  of  members  by  omitting  his  name. 


Mr.  Southgate  and  Mr.  Brooksbank  in  support  of  the 
motion.  The  company  is  bound  by  the  statements  con- 
tained in  the  prospectus.  Mr.  Briggs  took  these  shares 
on  the  faith  of  that  prospectus  and  in  the  belief  that  the 
company  was  formed  solely  for  the  objects  therein 
stated.  But  the  objects  of  the  company,  as  shewn  by 
the  memorandum  and  articles,  are  quite  difierent  from 
those  set  forth  in  the  prospectus.  According  to  the 
prospectus,  the  objects  are  to  make  a  hop  and  malt 
exchange  and  a  warehouse,  but  one  of  the  real  objects 
appears  to  have  been  to  become  a  discount  com- 
pany. This  is  a  material  misrepresentation,  which  en- 
titles the  Applicant  to  be  discharged  from  his  contract 
to  take  the  shares;  BelFs  Case  (a);  Ship^s  Ceise^b); 
Kisch,  V  The  Venezuela  Railway  Company  {c)\  Button  v. 

The 


{a)  22  B«w.  35.      .  (c)  34  L.  J,  {Ck.)  545. 

(6)  13  W.  R.  631. 
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The  Scarborough  Hotel  Company  {a) ;  Rawlins  v.  Wick"        1 866. 

ham  (J) ;  Holt's  Case  (c).  -^^>^^^ 

Re 

Mr.  Selwyn  and   Mr.  Roxburgh  for  the  company,     ^^^in^j^^ 
Mr.  Briggs  had,  from  the  firBt,  notice  of  the  contents     Exchange 
of  the  memorandum  and  articles  of  association  ;  they     bousb  Co. 
are  distinctly  referred  to  in  the  prospectus,  in  which  it      Limited. 
is  stated  at  what  places  they  may  be  seen.    A  pros-  ^*'^*  ^^*" 
pectus  does  not  purport  to  contain  all  that  is  in  the 
articles  and  memorandum  of  association  —  it  gives  a 
mere  outline  of  them — and  it  would  be  a  dangerous 
doctrine  to  hold  that  a  person  who  takes  shares  is  dis- 
charged, if  there  should  be  an  accidental  omission  from 
the  prospectus  of  something  contained  in  the  memo* 
randum  or  articles.     Here  the  additional  objects  are 
only  in  extension  of  those  in  the  prospectus,  for  it  is 
the  custom  of  the  trade  to  lend  money  on  the  security 
of  hops  and  of  produce  deposited  in  a  warehouse. 

Secondly.  Mr.  Briggs  had  notice  of  the  articles  before 
he  directed  the  sale  of  these  shares ;  he  therefore  adopted 
them  as  his  own  after  full  notice,  and  is  now  bound  by 
his  acquiescence.  It  was  some  time  between  the  28tb  of 
July  and  the  24th  of  August  that  the  stock  exchange 
refused  to  appoint  a  settling  day,  and  it  was  not  until  the 
29th  of  August  that  Mr.  Briggs  repudiated  the  shares. 
He  was  bound  to  repudiate  them  immediately  on  his  al- 
leged discovery,  and  was  not  entitled  to  take  the  chance  of 
obtaining  2/.  Ids.  premium  per  share  and  repudiate  them 
if  he  failed  in  getting  it.  They  cited  BelVs  Case  (rf) ; 
HolCs  Case  (c) ;  Ayris  Case  {e) ;  Parbury^s  Case  (/). 

Mr.  Southgate  in  reply.     Lindley  on  Partnership  (g)* 

The 

(a)  34  L.J.  (Ch.)  643.  (e)  25  Beav.  513. 

(6)  3  DeG.^J.  304.  (f)  3  DeG.if  Sm.  43. 

(c)  22  Beav.  48.  (g)  Page  1170. 

(d)  lb.  35. 

t2 
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1866. 
^•^N^^^  The  Master  of  the  Rolls. 

InDMA^r        '^^^^  ^*  *"  application  under  the  36th  section  of  "  The. 
ExcHANOB     Companies  Act,  1862/'  to  correct  the  register  of  share- 
HOU8B  Co.'    holders  by  omitting  the  name  of  Mr.  Briggs^  on  the 
Limited,      ground  that  he  was  induced  to  become  a  shareholder  by 
Brioob  CAae.  f^^^  representations  contained  in  the  prospectus  issued. 
Feb.  13.       The  memorandum  of  association  contains  this  clause — 
[see  ante^  p.  373] — and  the  articles  of  association  con- 
tain this  clause — [see  ante^  p.  374].     Most  certainly, 
under  these  clauses,  the  society  might  become  a  mere 
bill  discounting  society,  and  it  is  also,  in  my  opinion, 
equally  certain,  that  there  is  nothing  in  the  prospectus 
to  lead  to  any  such  expectation.    The  prospectus,  how- 
ever, contained  these  words — [see  antCf  p.  373.] 


The  strong  inclination  of  my  opinion  is,  that  after  this 
intimation,  any  person  applying  for  shares  must  be  held 
to  have  notice  of  the  contents  of  the  articles  of  asso- 
ciation. He  is  informed  of  their  existence,  and  where 
they  are;  he  is,  in  fact,  thereby  invited  to  examine  them, 
in  order  thereby  to  test  the  truth  of  the  prospectus. 
I  admit  the  correctness  of  the  argument  founded  on 
these  cases,  which  lay  down  that  a  man  cannot  com- 
plain that  his  solemn  assertion  has  been  believed  and 
acted  upon,  and  if  the  prospectus  had  contained  a 
clause  negativing  the  power  contained  in  the  69th 
clause  of  the  articles,  I  should  not  have  held,  that  any 
person  taking  shares  could  have  been  held  liable  for 
the  knowledge  of  that,  which  was  in  reality  diametri- 
cally opposed  to,  or  contradicted  by,  the  prospectus. 
But  as  to  all  those  matters  which  are  not  contradictory 
to  the  prospectus,  but  are  compatible  with  it,  I  think  that 
the  applicant  for  shares  cannot  plead  ignorance  of  the 

clauses 
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clauses  of  the  articles  of  association^  which  profess  to       1866, 

execute  the  objects  of  the  prospectus,  even  if  they  go      ^-^^v*^^ 

beyond  it,  unless  they  are  wholly  incompatible  with  it.     q^^^^  y^p 

I  cannot  but  admit  that  the  articles  of  association  go     t?**  ^^" 

Exchange 
much  further  than  the  prospectus,  and  indeed  contain    ardWarb- 

powers  which  the  prospectus  could  not  induce  any  one     "*^"«*  ^» 
to  expect ;  but  I  am  not  sure,  if  it  turned  on  that  alone,  Brioob'  Case. 
that  I  could  say,  that  they  are  so  inconsistent  with  it, 
or  at  variance  with  it,  to  such  an  extent  as  to  amount 
to  fraudulent  misrepresentation,  and   thus  enable  the 
applicant  to  get  rid  of  his  shares. 

But  I  think,  in  the  circumstances  of  this  case  and 
upon  the  evidence,  it  is  not  necessary  to  decide  that 
question,  for  I  think  that  it  is  established,  by  the  evi- 
dence given  on  the  cross-examination  of  Mr.  Briggs^ 
that  after  he  was  acquainted  with  the  provisions  of 
the  articles  of  association,  he  continued  to  keep  these 
shares  and  exercised  acts  of  ownership  over  them 
wholly  inconsistent  with  the  repudiation  of  them.  He 
gave  instructions  to  his  broker  to  sell,  for  the  account, 
the  shares  he  had  taken,  and  a  contract  was  actually 
entered  into  by  the  broker  for  that  purpose,  at  a  pre- 
mium of  50«.  per  share,  in  accordance  with  such  instruc- 
tion, and  all  this  was  done  after  Mr.  Briggs  had  obtained 
such  knowledge  of  the  articles  of  association  as  I  have 
stated.  In  truth,  I  think,  on  the  evidence,  that  it  was 
the  refusal  of  the  committee  of  the  stock  exchange  to 
fix  a  settling  day  for  the  account  of  sales  of  shares  of 
the  company,  the  effect  of  which  was  to  annul  the  con- 
ditional contract  for  the  sale  of  Mr.  Briggs'  shares,  that 
opened  his  eyes  to  the  injurious  effect  of  the  articles 
and  induced  him  to  repudiate  his  shares  and  to  require 
that  they  should  be  cancelled.  The  dates,  I  think, 
shew  this.    As  the  broker,  upon  the  instructions  given 

to 
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1866.  to  himi  sold  the  shares  for  the  account,  it  must  have 

''-^^^^  been  before  the  decision  of  the  committee  of  the  stock 

Thb  Hop  exchange,  and  Mr.  Briggs  expressly  states,  that  he  had 

AND  Malt  ggg^  ^jjg  articles  of  association  before  he  gave  instruc* 

Exchange  »    .        i        *. 

AND  Ware-    tions  to  the  brokers  to  sell  the  shares.     It  is,  therefore, 

TiMiTBD*     ^  think,  clear,  that  it  was  the  determination  of  the  com- 

BaioGs'  Case,  niittee  of  the  stock  exchange,  and  not  the  contents  of 

the  articles,  that  induced  Mr.  Briggs  to  require  his 
shares  to  be  taken  back.  I  consider  his  acting  as 
owner  of  the  shares,  by  endeavouring  to  sell  them  after 
a  knowledge  of  the  articles,  is  an  acquiescence  therein, 
and  that  he  cannot  now  complain  and  ask  to  have  his 
name  omitted. 


Feb,  9. 


MORGAN  V.  MIDDLEMISS. 


A  testator,  by  fTlHE  testator,  by  his  will,  bequeathed  to  his  widow 
querthed^sooi.  Dinah  Simmons  a  legacy  of  600i 

to  his  widow, 

dicil  he  be-  By  a  codicil  the  testator  directed  as  follows : — 

queathed  her  ^.  .  •!•       i    n  •  i  •     •     « 

•<  a  further  1^  ^^^^  ™y  ^^'^  shall  require  a  larger  pnncipal 

"""\'."°*/'l",  sum  than  I  have  left  her  in  my  will,  I  direct  the  trustees 
making  alto-  or  trustee,  for  the  time  bemg,  to  pay  to  her,  out  of  un- 
of  1  000/ cfven  appropriated  surplus  money,  for  her  absolute  use,  such 
to  her  by  my  further  sum,  not  exceeding  3001, ^^  making  altogether  a 
codicil:"—       ^9^^  ^f  1>000/.  given  to  her  my  will  and  this  codidV^ 

Held,  that 
there  was  a 

mere  miscalcu-  The  question  was,  whether  the  Defendant  Dinah 
lation  and  that,  Simmons  was  entitled,  under  the  codicil,  to  a  legacy  of 

under  the  co-  '  ... 

dicil, the  widow  600/.,  or  to  any  and  what  other  sum,  in  addition  to  the 
tid«d  to^30oi.    '^g®cy  ^f  ^00'*  bequeathed  to  her  by  the  will. 

Mr.  Southgate  and  Mr.  Everitt,  for  the  Plaintiff,  the 

assignee 
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assignee  of  the  residuary  legatee,  argued,  that  the        1866* 
widow  was  entitled  in  the  whole  to  SOOL  v^^^/^^ 

MORQAV 

«• 
Mr.  J.  Pearson,  for  the  widow,  insisted  that  she  was   Middlbmim. 

entitled,  under  the  codicil,  to  such  a  sum  as  would 
"  make  altogether  a  legacy  of  1,000/." 

He  cited  Milner  v.  Milner  (a) ;  '  Jordan   v.   For- 
te8cue{b);  Ottley  \.  Gilhy(c). 


The  Mastbr  of  the  Rolls. 

I  think  that,  under  the  codicil,  the  widow  is  only 
entitled  to  300/.  She  is  to  have  a  sum  not  exceeding 
300/.,  but  the  testator  says,  '' making  altogether  a 
legacy  of  1,000/.  given  to  her  by  my  will  and  this 
codicil.''  The  sentence  is  singular,  but  I  am  of  opinion, 
that  the  codicil  simply  gives  SOO/.,  and  that  what 
follows  18  a  mere  matter  of  miscalculation.  I  cannot 
read  the  words  as  if  he  had  said,  **  I  intend,  by  giving 
her  a  legacy  not  exceeding  300/.,  to  make  up,  together 
with  what  I  have  given  by  my  will,  a  legacy  of  1,000/. 
I  cannot  turn  *^  not  exceeding  300/."  into  500/. 


(a)  1  Vet.  ten,  106.  (c)  8  Bern.  602. 

(6)  10  Bem,  259. 
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1866. 


Feb.  15. 


THE  PENINSULAR,  &a,  BANKING  COMPANY. 


During  a  vo-  fTlHIS  company,  iDcorporaied  in  1864,  was  being 
ing-up,  an  wound  up  voluntarily.     In  Jamuiry^  1866,  and 

action  having    ^^^  ^^  commencement  of  the  windine-up,  an  action 

been  brought  ,  . 

against  the  had  been  brought  by  a  creditor  against  the  company  on 
buu'of'ex-'^  twelve  bills  of  exchange,  and  on  the  16th  of  February ^ 
change,  the      the  Plaintiffs  would  be  entitled  to  sign  judgment 

Court  stayed 
execution  only, 

and  directed         M^,   Cottrel  now  moved,  under  "The  Companies 

the  costs  to 

be  added  to  Act,  1862'*  (25  &  26  Vict.  c.  129),  to  stay  all  further 
the  debt.  proceedings  in  the  action. 

He  cited  In  re  Keynsham  Company  {a)}  Re  Life 
Association  of  England^  Limited  {b). 

Mr.  Southgate  and  Mr.  Druce,  contra^  argued,  that 
the  power  to  grant  injunctions  did  not  apply  to  a  volun- 
tary winding-up. 


The  Master  of  the  Rolls. 

I  will  stay  execution  only,  and  the  creditor  can  go  in 
under  the  winding-up.  He  must  add  his  costs  to  his 
debt,  I  cannot  make  him  pay  costs. 

(a)  33  Bern.  123.  (6)  12  W.  Rep.  1069. 
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1866. 


BUCKLAND  v.  PAPILLON.  Jan.  17. 18. 

Feb,  8. 
npHE  case  came  on  for  argument  on  general  demurrer  Under  an 

•*■      to  the  Plaintiff's  bUls.  which  in  effect  stated  as  a^^fo*^"*"" 

follows  : —  three  years, 

with  an  option 

On  the  27th  September,  1866,  the  Defendant  agreed  to  the  lessee 

"^  ,  *=*  to  have  an  ex- 

to  grant  a  lease  of  the  offices  and  cellars  m  the  base-  tension  of  the 
mcnt  floor  of  No.  6,  Waterloo  Place,  Pall  Mall,  to  IfoT'oJ^thr 
Mr.  Bloxam,  who  afterwards  became  bankrupt.  bankruptcy  of 

the  lessee, 
passes,  with 

A  memorandum  of  agreement  of  that  date  was  duly  the  interest,  to 
signed  by  both  parties,  whereby  the  Defendant  agreed  undert^'nist 
to  let,  and  Bhxam  agreed  to  take,  the  offices  and  cellars  action  of  the 
of  No.  5  for  three  years,  at  a  rental  of  6021  per  annum,  c.  106,  and  * 
free  from  all  taxes,  from  the  29th  of  September  then  next  "^^'^  "®'  ? 

'  ^  ^  a  power  under 

ensuing.     The  memorandum  contained  the  following  the  I47th  sec- 
clause:— ''It  is  further  agreed,  that  PaptV/on  shall,  when-  **^ini856  the 
ever  called  upon  so  to  do  by  Bloxam,  grant  a  lease  to  him,  Defendant 
at  his  Bloxam^s  expense,  of  the  before-mentioned  offices  q,  p.  b.  to 
and  cellars  at  the  rent  of  60/.  per  annum,  for  a  period  p™"*  ^*™  ■ 

*  .  l®**®  *^«  some 

either  of  three  years,  seven  years,  or  the  remainder  of  the  property  for 
term,  from  this  date,  that  the  said  John  PapiUon  has  Jj^j^/h^"' 
at  present  in  his  power  to  grant ;  such  lease  to  contain  called  on  by 
all  the  usual  covenants  for  protecting  the  interest  of  the  mnt  him  a 
said  John  PapiUon.'^  Then  followed  a  proviso  against  *«•■«  ^^^  ^^^^^ 
carrying  on  offensive  trades,  and  that  Bloxam  would  the  whole  of 
give  six*  months'  notice  of  his  intention  of  leaving  or  ^^^  the  Defeu- 

^  ^         dant  s,  term. 

giving  In  1864,  G. 
F,  B.  became 
bankrupt,  and  his  assignee  sold  his  interest  to  the  Plaintiff,  who  called  on  the 
Defendant  to  grant  the  extended  term  :-^ Held,  on  demurrer,  that  the  Plaintiff  was 
entitled  to  relief. 

A  proviso  that  a  lessee  shall  not  assign  without  the  consent  or  the  licence  of  the 
lessor,  is  not  an  usual  covenant,  and  is  not  implied  by  the  words,  **  the  lease  to  con- 
tain all  the  usual  covenants  for  protecting  the  interest  of  the  lessor." 


BUCKLAMD 

V, 
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1866.       P^'^^g  up  the  premises  previous  to  the  expiration  of 
the  term  of  three  or  seven  years,  or  any  other  term 
that  might  be  granted  to  him,  and  to  deliver  them  up  in 
Fapillon.     as  good  a  condition  as  then  existing,  reasonable  wear 
and  tear  excepted. 

Mr.  Bloxam  entered  into  possession,  and  he  remained 
in  possession  until  October ^  1864,  without  giving  any 
notice  or  applying  for  an  extended  lease. 

On  the  13th  October ^  1864,  Mr.  Bloxam  became 
bankrupt ;  and  on  the  5th  of  December^  1864,  the 
assignee  put  up  the  bankrupt's  interest  in  the  premises 
for  sale  by  auction.  The  Plaintiff  bought  it  for  602., 
which  he  duly  paid,  and  thereupon  the  assignee  duly 
executed  a  memorandum  of  agreement,  whereby,  after 
reciting  the  previous  agreement  and  the  contract  for 
sale,  the  assignee,  Pooley,  in  consideration  of  60/., 
agreed  with  the  Plaintiff  that  he  would,  when  required 
by  the  Plaintiff,  his  executors,  administrators  and  as* 
signs  (at  bis  and  their  proper  costs  and  charges),  do 
and  execute  all  proper  acts  and  deeds  for  the  purpose 
of  assigning  and  assuring  the  estate  and  interest  of  him, 
Pooley,  as  such  assignee,  in  the  premises  comprised 
in  the  before-mentioned  agreement,  and  also  in  and 
under  the  same  agreement,  as  the  Plaintiff,  his  executors, 
administrators  and  assigns,  should  be  advised  might  be 
necessary  for  carrying  into  effect  the  thereinbefore* 
recited  contract  for  sale. 

The  Plaintiff,  thereupon,  applied  to  the  Defendant  to 

grant  him  a  lease  of  the  offices  and  cellars  in  question. 

The  Defendant  refused,  and  gave  the  Plaintiff  notice  to  quit, 

and,  thereupon,  the  Plaintiff  filed  this  bill  for  the  specific 

performance  of  the  agreement  of  the  S7th  of  September ^ 

1856. 

To 
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To  this  bill  the  Defendant  demurred,  contending  that 
there  was  nothing  to  be  found  in  the  Bankruptcy  Act, 
which  enabled  the  assignee  to  assign  an  option  of  this 
character.  The  section  which  relates  to  this  matter  is 
the  141th  section  of  the  12  k  13  Vict.  c.  106  (which  is 
not  repealed  or  affected  by  the  subsequent  act  of  24  & 
26  Vict.  e.  134). 

By  the  141st  section,  ''  all  his  (the  bankrupt's)  per- 
sonal estate  and  effects/'  &c.y  **  and  all  debts  due  or  to 
be  due  to  him/'  kc,  become  absolutely  vested  in  the 
assignees,  by  virtue  of  their  appointment.  And  by  the 
142nd  section,  '^all  lands,  tenements  and  hereditaments" 
(except  copyhold,  &c.),  and  ''  all  interest  to  which  such 
bankrupt  is  entitled  in  any  of  such  lands,  tenements  or 
hereditaments,"  Sec,  **  shall  become  absolutely  vested 
in  the  assignees,"  &c.,  '^  by  virtue  of  their  appointment, 
without  any  deed  of  conveyance  for  that  purpose." 

By  the  147th  section,  which  relates  to  powers,  it  is 
enacted,  ''That  all  powers  vested  in  any  bankrupt, 
which  he  might  legally  execute  for  his  own  benefit 
(except  the  right  of  nomination  to  any  ecclesiastical 
benefice),  may  be  executed  by  the  assignees,  for  the 
benefit  of  the  creditors,  in  such  manner  as  the  bankrupt 
might  have  executed  the  same/' 

Mr.  Jessel  and  Mr.  iZ.  Willan  in  support  of  the 
demurrer.  Under  the  words  ''  whenever  called  upon  so 
to  do"  some  limit  of  time  must  be  placed,  within  which 
the  option  must  be  exercised.  It  must  be  restricted  either 
to  the  three  years  or  to  the  time  during  which  Bloxam 
remained  in  possession  of  the  property;  here  that 
possession  ceased  on  his  bankruptcy  in  October y  1864. 
This  distinguishes  the  case  from  Moss  v.  Barton  (a), 

where 

(a)  Ante^  p,  197. 


1866. 

Bocu.&vi> 

V, 
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where  the  tenant  had  remained  in  possession  of  the  pro- 
perty until  he  required  the  lessor  to  grant  the  extended 
term.  Again,  this  is  a  mere  option  which  was  personal 
to  Bhxam;  his  '^  assignees"  are  not  mentioned,  and 
therefore  he  alone  could  exercise  it.  In  this  respect 
an  option  differs  from  an  estate  or  an  interest  in  an 
estate. 


Under  the  Hist,  I42nd  and  147th  sections  of  the 
12  &  13  Vict.  c.  106,  which  are  not  repealed  by  ''  The 
Bankruptcy  Act,  1861  "  (24  k  25  Vict.  c.  134),  the 
Plaintiff  has  no  title;  for  this  option  did  not  pass  as 
'' personal  estate  and  effects"  under  the  141st  section, 
or  as  '*  lands,  tenements  and  hereditaments  under  the 
142nd  section,  nor  is  it  a  power  within  the  147th  section. 
As  property,  the  leasehold  interest  never  vested  in  the 
assignees  until  they  had  elected  under  the  13  &  14 
Vict.  c.  106,  s.  145;  until  then,  Bloxam  remained 
the  tenant,  and  he  has  executed  no  assignment  to  the 
Plaintiff.  Even  if  the  right  of  option  comes  within  the 
147th  section  as  a  power,  still  the  assignees  could  not 
assign  or  delegate  it  to  the  Plaintiff;  all  they  are  em- 
powered to  do  is  to  execute  it  as  the  bankrupt  might 
have  executed  the  same. 

The  words  ''such  lease  to  contain  all  the  usual 
covenants  for  protecting  the  interest  of  the  said  John 
PapiUon/*  would  imply  a  proviso  against  assignment 
without  the  licence  of  the  lessor,  which  has  now  become 
not  only  necessary  but  usual.  If  that  be  the  case,  it  is 
clear,  from  the  decisions,  that  the  Plaintiff,  who  has  no 
such  licence,  has  no  title  to  relief. 


Lastly,  the  bill  is  defective  for  want  of  parti.es. 
Sloxam,  to  whom  the  lease  must,  in  the  first  instance, 
be  granted,  in  order  that  the  Defendant  may  have  the 

benefit 
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benefit  of  his  covenants,  Dotcell  v.  Dew  (a),  is  a  neces- 
sary party,  so  likewise  is  his  assignee,  Mr.  PooUy. 

Mr.  Hobhouse  and  Mr.  W.  W*  Cooper  in  support 
of  the  bill.  The  case  of  Mots  v.  Barton  (&)  is  deci* 
sive  on  the  point  that  a  tenant's  right  of  exercising 
the  option  of  extending  his  term  continues  until  the 
tenancy  has  terminated.  Where  a  tenant  holds  over, 
the  original  terms  of  his  tenancy  continue  the  same 
as  before,  and  this  right  of  option  was  one  of  them. 
This  doctrine  has  been  acted  on  in  the  case  of  an 
option  to  purchase  under  a  partnership  deed  after  the 
term  had  expired ;  Essex  v.  Essex  (c).  The  insertion 
of  the  word  '^  assigns  "  was  perfectly  unnecessary,  for 
the  right  of  assignment  is  incident  to  the  estate  of  a 
lessee,  unless  it  be  expressly  restrained;  Church  v. 
Brown  {d) ;  and  here  the  right  of  option  is  part  of  the 
estate. 


1866. 

BUCKLAWD 

V. 
PAPILLON. 


The  bankruptcy  of  Bloxam  creates  no  objection  to 
the  right  to  specific  performance,  for  it  does  not  dis- 
charge the  contract  entered  into  for  valuable  considera- 
tion ;  Crosbie  v.  Tooke  (e) ;  Morgan  v.  Rhodes  (/) ; 
Brooks  V.  Hewitt  ( g). 


The  right  in  question  passed,  under  the  Bank- 
ruptcy Act,  with  the  property,  it  is  similar  to  a  right  to 
determine  a  lease  on  notice,  or  to  a  condition  to  extend 
the  interest  on  A*s  coming  from  Rome.  In  that  view, 
it  is  not  a  discretion  which  cannot  be  delegated,  it  is 
like  the  lease  itself,  if  the  lease  be  not  personal  the 
option  is  not  personal.    But  it  may  pass,  under  the 

147th 


(a)  1  r.*  Co/.  (C.C.)  345. 

(6)  Ante  p.  197. 
(c)  20  Beav.  442. 
(<0  15  Ve$.  264. 


(e)  1  Myl.  if  K.  431. 
(/)  lb.  435. 

U)  3   Ve$.  253,  and  p.  255, 
note. 
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147tfa  section,  as  a  power  conferring  on  tbe  bankrupt 
an  interest  in  the  property,  which  he  would  not  other- 
wise possess,  and  which  the  assignee  is  ready  to 
execute.  If  an  election  on  the  part  of  the  assignee  were 
necessary,  he  has  elected ;  and  as  to  the  clause  against 
alienation  without  the  leave  of  the  landlord,  it  has 
never  been  considered  an  usual  covenant,  for  it  is  incon- 
sistent with  the  estate  granted. 


Lastly,  neither  Bloxam  nor  the  assignee  could  be 
roade  parties,  they  have  parted  with  all  their  interest. 

Mr.  Jessel  in  reply. 


The  Master  of  the  Rolls. 

FA,  8.  The  question  to  be  determined  on  this  demurrer  is, 

whether  an  option  to  take  a  renewed  lease  of  certain 
premises  passed  to  the  assignees  in  bankruptcy  of  the 
lessee,  and  have  by  them  been  assigned  to  the  Plaintiff. 

[His  Lordship  stated  the  circumstances  of  the  case 
and  proceeded :] — 


I  think  that  the  original  lessee,  who  became  bank- 
rupt, did  nothing  to  disentitle  himself  of  the  right  to 
exercise  the  option  he  had  of  calling  on  the  Defendant 
to  grant  him  such  a  lease  as  is  stated  in  the  agreement. 
I  had  recently,  on  this  point,  to  consider  a  case  of 
Moss  V.  Burton  (a),  very  nearly  approaching  this,  where 
I  held,  that  the  lessee,  by  holding  over  with  the  assent  of 

the 

(a)  Ante,  p.  197. 
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the  lessor^  did  not  destroy  the  original  agreement,  or 
enable  the  lessor  successfully  to  contend  that  it  had 
been  waived. 

I  think  the  only  question  on  this  demurrer  is,  whether 
this  option,  which  belonged  to  the. bankrupt,  passed  to 
bis  assignees.  The  proviso  to  grant  a  new  lease  at  the 
option  of  the  lessee  forms  part  of  the  agreement  of  27th 
September^  1866,  which  was  entered  into  for  a  valuable 
consideration;  it  is,  therefore,  in  my  opinion,  a  con<* 
tract  made  with  Blazam  by  the  Defendant,  the  per* 
formance  of  which  Bloxtxm  might  have  enforced  at 
any  time  before  his  bankruptcy,  unless  he  bad  waived 
or  abandoned  it,  which,  as  I  have  already  stated  on  the 
facts  stated  in  this  bill,  in  my  opinion  he  did  not.  I  am 
of  opinion,  that  the  whole  of  his  interest  in  this  contract 
must  be  included  in  the  words  ''  personal  estate  and 
effects  present  and  future"  of  the  Mist  section  of  the 
Act  of  1849.  I  should  have  considerable  doubt  whether 
the  bankrupt's  option  to  take  a  lease  could  be  held  to  be 
a  power  within  the  147th  section  of  that  act;  but  I 
think  that  the  option  is  part  of  the  interest  contained  in 
the  agreement,  and  that  the  whole  of  the  interest  of  the 
bankrupt  in  that  agreement  is  part  of  the  personal 
estate  of  the  bankrupt. 


1866. 

PAriLLoir. 


The  agreement  of  27th  September,  1856,  is  not  one 
which  requires  any  skill  or  discretion  for  its  performance 
by  JBlozam,  and  it  could,  therefore,  be  assigned  by  him, 
unless  an  intention  to  the  contrary  can  be  collected  from 
the  contents  of  the  agreement  itself.  If  the  agreement 
had  contained  a  proviso  that  the  lease  should  not  be 
assigned,  then  I  think  that  the  option  to  take  a  new 
lease  would  not  have  passed  to  the  assignee,  unless  with 
the  consent  of  the  Defendant. 

In 
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In  Weatherall  v.  Oeering{a\  Sir  William  Grant 
refused  to  order  the  intended  lessors  to  execute  such  a 
lease,  where  there  was  a  proviso  against  assignment 
without  licence  of  the  lessor,  and  the  intended  lessee 
had  assigned  his  interest  under  the  agreement,  and  had 
also  taken  the  benefit  of  an  act  for  the  relief  of  insol- 
vent debtors;  and  in  his  judgment  Sir  William ^Grant 
appears  to  have  doubted  whether  the  specific  per* 
formance  of  any  agreement  for  a  lease  not  containing 
such  a  proviso  could  be  enforced  in  favor  of  the  assigns 
of  the  intended  lessee.  But,  if  that  was  his  opinion,  it  is, 
in  that  respect,  overruled  by  the  Lord  Chancellor  in  the 
case  of  Crosbie  v.  Tooke  (i),  where  he  enforced  specific 
performance  of  such  an  agreement  in  favor  of  the 
assignee  of  the  intended  lessee  who  had  become  bank- 
rupt, and,  at  the  same  time,  he  distinguished  that  case 
from  the  case  of  Weatherall  v.  Oeering^  by  the  circum- 
stance, that,  in  that  latter  case,  the  lease  to  be  granted 
was  to  contain  a  covenant  not  to  assign  without  the 
licence  of  the  lessor. 


The  next  case,  in  the  same  volume,  of  Morgan  v. 
Rhodes  (c)  is  to  the  same  effect ;  and  this  also  seems  to 
have  been  the  principle  which  governed  the  case  of 
Dowell  V.  Dew(d)y  on  which  the  Defendant  relied. 
In  that  case,  a  lease  for  fourteen  years  had  been  granted 
to  William  Dowell,  which  contained  a  proviso  that  the 
same  should  be  forfeited,  if  the  lessee,  his  executors, 
administrators  or  assigns  should  alien,  &c.  without  the 
consent  of  the  lessor.  A  short  time  before  the  determi- 
nation of  the  lease,  an  agreement  was  entered  into  by 
the  lessor  with  John  Dowell,  in  whom  the  lease  was 
then  vested,  to  grant  to  him  another  lease  for  fourteen 

years 


{a)  12  rei.504. 
<6)  I  M^L  i  K.  431. 


(c)  1  Myl.  if  K.  435. 

(d)  lY.^C  (C,  C.)  345. 
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years  ''on  the  same  terms  as  the  last."  On  a  suit  for  1866. 
specific  performance  brought  by  Thomas  Dowell,  the 
brother  and  alienee  of  John  Dowell j  the  Lord  Justice 
Knight  Bruce,  then  Vice-Chancellor,  held,  that  the  Papillow. 
Plaintiff  was  not  entitled  to  have  a  lease  granted  to  him 
without  giving  to  the  lessors  the  personal  liability  of  ./bAii 
DowellJoT  the  due  performance  of  the  covenants.  This 
case  was  brought  by  appeal  before  Lord  Zyndhurst,  as 
Chancellor,  who  affirmed  the  decree  of  the  Vice-Chan- 
cellor, but  (as  appears  by  the  report  of  it  in  the  Imw 
Journal  (a)  )  expressly  on  the  ground  that  a  clause 
against  alienation  had  been  inserted  in  the  first  lease, 
which  governed  the  agreement  with  John  Dowell.  His 
Lordship  is  represented  to  have  said: — 

''The  next  objection  is  founded  on  the  assignment 
without  licence  of  John  Dowell,  the  tenant,  to  his  brother 
Thomas.  If  a  lease  had  been  granted  in  pursuance  of 
the  agreement  and  that  lease  had  been  assigned,  it  would 
have  been  a  forfeiture,  but  such  forfeiture  might  have 
been  waived.  The  question,  however,  remains  to  be  de* 
cided,  whether,  with  reference  to  the  object  of  the  present 
suit,  the  same  principle  would  apply  to  the  agreement. 
It  is  clear  that  if  it  were  not  for  this  clause  against  as- 
signing without  leave,  the  agreement  would  be  binding, 
and  might  be  enforced  by  Thomas  Dowell  the  assignee. 
The  same  consequence  would  follow  notwithstanding  the 
renewal,  if  leave  had  been  previously  obtained.  The  re- 
straint is  introduced  for  the  benefit  of  the  owner  of  the 
estate,  and  he  may  dispense  with  it  if  he  thinks  proper, 
either  before  or  after  the  assignment;  and  if  he  does  so, 
the  tenant  is  in  the  same  situation  as  if  there  was  no 
such  stipulation." 

In  the  agreement  in  the  case  before  me  of  the  27th 

September, 

(a)   Vol.  12  {Ch.),  164. 
VOL.  XXXT — II.  U 
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September,  1856^  there  id  do  tntimation  that  the  lease  to 
be  granted  is  to  contain  any  clause  against  assignment, 
unless  it  be  in  the  proviso  that  the  lease  shall  contain 
the  usual  covenants  for  the  protection  of  the  lessor,  and 
in  the  absence  of  the  word  ^'  asngmJ^  With  regard  to  this 
point,  I  am  of  opinion  that  a  proviso,  that  the  lessee 
shall  not  assign  without  the  consent  or  licence  of  the 
lessor,  is  not  a  usual  covenant ;  and  as  to  the  absence  of 
the  word  ^^assiffns**  from  the  agreement,  having  regard  to 
the  case  of  Church  v.  3rcwn  (a),  I  am  of  opinion,  that 
the  absMice  of  this  word  from  an  agreement  for  a  lease 
(which  is  not  I  apprehend  very  unusual)  cannot  have 
the  effect  of  preventing  the  agreement  and  interests 
under  it  from  vesting  in  the  assignees  in  bankruptcy  of 
the  intended  lessee;  and  if  it  vests  in  the  assignees  in 
bankruptcy,  it  is  clear  that  it  may  be  assigned  by  them. 


I  am  also  of  opinion  that  the  instrument  which  purports 
to  assign  this  interest  from  the  assignees  in  bankruptcy 
to  the  Plaintiff  is  sufficient  for  that  purpose,  and  that  the 
right  to  enforce  this  option  is,  upon  the  statements  con- 
tained in  tlie  bill,  vested  in  the  Plaintiff. 

I  am  of  opinion,  therefore,  that  this  demurrer  must  be 
overruled. 

(a)  15  Fff.  258. 


Note.— Affirmed  by  Lord  Chelmfford^  L.  C,  23  Nov.  1866. 
36  L.  J.  (CA.)  81. 


CASBS  IN  CHANCERY.  291 

1865. 


SCOTT  V.  KEY. 

npHE  testator  bequeathed  two-thirds  of  bis  property  Bequest  to 
^      "  to  his  dear  wife  Margaret  Scott,  to  be  at  her  SSrof  thi'*' 
sole  and  entire  disposal  for  the  maintenance  of  herself  residue,  **  to 
and  such  child  or  children  as  he  might  leave  by  her,**  and  entire 

Secondly,  be  bequeathed  the  remaining  one-third   to  disposal,  for 

t  A/\#\«  1  •    /  1     *  «  \  ^^®  main- 

three  trustees,  to  pay  300L  a  year  to  his  (the  testator  s)  tenance  of 

(ather  and  mother,  and  he  proceeded  as  follows: — On  l*erf«lffnd 

'  "^  ,   .  such  child  or 

their  deaths,  "  the  balance  remaining  of  the  principal  children  as  I 
and  interest  of  the  said  one-third  of  my  property  to  go  v^^V^^fj  u 
to  my  dear  wife,  being  well  assured  that  she  will  bus-  that  the  widow 
band  the  means  that  may  be  left  to  her  by  me  with  every  controlled' 
prudence  and  care,  for  the  sake  of  herself  and  any  chil-  power  over  the 

'  income  so 

dren  that  I  may  leave  by  her.  long  as  the 

children  were 
maintained. 

The  testator  died  in  1842,  leaving  his  widow  and  one  and  that  the 
child,  a  daughter,  who  married  in  1862.    The  testator's  cMldren  to* 
parents  were  dead,  and   the  question  arose  as  to  the  niaintenance 
interests  of  the  mother  and  daughter  under  the  will.         at  twenty-one. 

Bequest  of 
the  principal 

The  PlaintiflT,  the  widow,  submitted   that  she  was  and  interest  of 
entitled  to  the  whole  of  the  estate  of  the  testator,  or,  at  l^^'^^l^^l\^ 
all  events,  to  one  undivided  third  part  thereof.  a  widow, 

**  being  well 
assured  that 

Mr.  C,  T.  Simpson,  for  the  widow,  argued  that  there  «l»e  ^i^l 
was  an  absolute  gift  of  the  two-thirds  to  the  widow,  means  that 
subject  to  a  discretionary  trust  to  support  the  daughter,  ?^*^.  **®  *®^  '^ 
which  had  ceased  on  her  marriage.     Secondly,  that  the  with  every 

«.:^^«»  prudence  and 
W»d0W  wre,  for  the 

sake  of  herself 

and  children :" — Held,  that  this  raised  no  precatory  trust,  and  that  the  widow  took 

absolutely. 

u2 
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1865.  widow  was  absolutely  entitled  to  the  remaining  one- 
third,  there  being  no  precatory  trust  created  by  the 
expression,  that  she  would  manage  the  property  given 

^■^*        to  her  "  with  prudence  and  care." 

He  cited  Carr  v.  Living  {a) ;  Camden  v.  Benson  (i). 

Mr.  Edward  Smith  and  Mr.  Rendall,  for  the  daughter, 
argued  that  there  was  a  trust  affecting  the  whole  for 
the  maintenance  of  the  daughter. 

They  cited  Woods  v.  Wood^  (c) ;  Crockett  v.  Crochett{d) ; 
Gully  V.  Cregoe  (e);  Hart  v.  Tribe  (/);  Raikes  v. 
Ward(g). 

[The  Mastbr  of  the  Rolls.  I  think  the  widow  is 
entitled  to  one-third,  and  I  wish  to  hear  the  PlaintiiF 
as  to  whether  she  is  not  entitled  to  the  two-thirds  for 
life.] 

Mr.  Simpson  in  reply  referred  to  Robinson  v. 
Tichell  (A) ;  Hamleg  v.  Gilbert  (i). 


The  Master  of  the  Rolls. 

My  present  impression  is,  that,  as  to  the  two-thirds, 
all  that  the  widow  takes  is  an  absolute  interest  in  the 
income  of  that  fund  during  her  life. 

With  respect  to  the  one-third  I  am  satisfied  she  takes 
an  absolute  interest,  for  it  is  to  go  to  her,  the  testator 

being 

(a)  28  Beav,  644,  and  33  Beav,  (f)  32  Beav.  279,  and  1  D.  (7., 

474.  J.  ^S.418. 

(6)  4  L.  J.  (CA.)  256.  (g)  1  Hare,  445. 

(c)  1  My/.  4r  Craigy  401.  (A)  8  Va.  142, 

(d)  2  PhiUipf,  553.  (i)  Jacob,  354. 
(f)  24  Beav.  185. 
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being  assured  that  she  will  husband  it  with  care  and        1865. 
prudence  for  the  sake  of  herself  and  the  children. 

I  do  not  think  that  the  trust  of  the  two-thirds  termi- 
nates with  the  infancy  or  marriage  of  the  children,  i.e.| 
it  is  given  to  the  widow  at  her  sole  and  entire  disposal 
for  the  maintenance  of  herself  and  children.  She  is  to 
judge  how  much  of  it  is  necessary  to  maintain  them. 
But  can  that  be  effected  if  the  two- thirds  are  given  to 
her  absolutely?  She  might  then  dispose  of  the  whole 
fundy  and  there  would  be  nothing  remaining  for  the 
support  of  the  children. 

If  a  child  attained  twenty-one,  and  had  no  means  of 
support,  would  not  the  widow  be  bound  to  maintain 
such  child  ?  If  this  child  attained  twenty-one,  and  had 
no  means  of  support,  would  she  not  be  entitled  to 
maintenance?  So  if  she  married,  and  the  Plaintiff*  was 
of  opinion  that  she  did  not  then  require  support,  but 
the  child  afterwards  became  a  widow  and  had  no  means 
of  support,  surely  she  would  be  entitled  to  some  means 
of  support.  I  do  not  know  how  to  give  effect  to  this, 
exceptby  saying,  that  Margaret  Scott  has  an  absolute 
life  interest  in  the* fund,  subject  to  providing  for  the 
necessary  maintenance  of  the  children. 

With  respect  to  the  one-third,  it  is  given  to  her  abso- 
lutely ;  for  the  expression  of  the  testator's  assurance  that 
she  will  husband  her  means  is  a  mere  piece  of  advice,  and 
I  am  satisfied,  without  going  into  those  cases  which  re- 
semble and  are  cited  in  Knight  v.  Boughton(a),  that  this 
is  not  a  precatory  trust  which  the  Court  would  enforce 
as  to  the  one-third.  I  am  disposed  to  say  that  the  Court 
is  of  opinion  that,  at  all  events,  she  take  the  two-thirds 
for  life  absolutely,  it  being  at  her  sole  discretion  how  she 

and 

(a)  12  Beao.  312. 
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1865  ^"^  her  child  are  to  be  maintained,  and  then  I  shall  giVe 
a  general  liberty  to  apply  without  expressing  what  the 
rights  after  her  life  may  be.     I  will  consider  the  case. 


The  Master  of  the  Rolls. 

My  12.  In  this  case,  I  have  no  additional  observations  to 

make.  I  am  of  opinion,  after  referring  to  all  the  cases, 
that  they  confirm  the  view  I  took  at  the  conclusion  of 
the  argument  with  respect  to  the  one-third,  that  it 
clearly  belongs  to  the  widow,  and  that  the  words  do 
nor  create  any  trust  at  all.  There  is  a  gift  of  the  prin- 
cipal and  interest,  and  the  rest  are  general  words  ex- 
pressive of  an  assurance  that  she  will  husband  her  means 
for  the  sake  of  herself  and  children,  bat  there  is  no  trust 
for  the  children.  This  is  borne  out  by  a  series  of  cases, 
of  which  Knight  v.  Broughton  is  one  of  the  last. 

With  respect  to  the  two-thirds,  I  am  of  opinion  tbat 
she  has  an  uncontrolled  discretion  over  the  income,  and 
may  apply  it,  as  she  thinks  fit,  for  the  maintenance  of 
herself  and  children.  No  doubt  she  will  maintain 
herself;  and  so  long  as  the  child  is  maintained,  the 
Court  cannot  interfere,  but  the  interest  of  the  child  does 
not  terminate  at  twenty-one,  because  events  may  occur 
which  may  make  it  essential  that  she  should  have  a 
maintenance.  The  widow  does  not  take  an  absolute 
interest  in  the  fund  for  life,  for  the  child  must  be  main- 
tained, I  express  no  opinion  of  the  rights  after  the 
widow's  death,  but  I  shall  give  liberty  to  apply. 

Decree. 

Declare  that  the  Plaintiff  is  entitled  to  one-third  of  the  reaidaarv 
estate  of  the  testator,  and  to  the  income  of  the  remaining  two-thircM 
of  the  said  estate,  so  long  as  the  testator's  chOd  is  maintained,  and 
that  the  Plaintiff  has  nnoontrolled  power  oTer  the  dispocition  of  the 
said  income  so  long  as  the  said  child  is  maintained. — Keg.  Lib*  1865, 
B,fol  1668. 
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1866. 


PERCY  V.  PERCY. 

Jan.  19. 

npHE  testator  died  in  1847,  having  by  his  will  devised  A  testator  di- 
^      the  residue  of  bis  real  and  personal  estate  to  his  trustees  to 
executors,  upon  trust,  to   convert  and   invest  at  in- convert  the 

residue  of  his 

terest,  and  stand  possessed  thereof  upon  the  following  real  and  per- 
truste :—  »°"/l  ^f**^*- 

and  to  invest 

In  trust  to  set  apart  and  invest  so  much  money  as  money  as 
would  produce  the  clear  annual  sum  of  200/.,  and  pay  ^o")^  produce 

,.j  ,  ».,  f.i»o  200/.  a-year, 

the  said  annual  sum  to  bis,  the  testator  s,  wife  Susanna  and  to  pay  it 
Percy  during  her  life,  for  her  separate  use,  and  stand  *?  ¥*  V^^ 

^  o  >  r  »  during  her 

and  be  possessed  of  the  residue  of  his  real  and  personal  life.    And  he 
estates,  which  should  not  be  wanted  for  raising  the  said  ^^^^  ^Jl^ 
annual  sum  of  200/.,  and  also  of  the  whole  of  his  said  wanted  for 
real  and  personal  estates,  after  the  decease  of  his  said  to otherper-' 
wife  (including  the  sum  to  be  set  apart  for  raising  the  ^P^'   '^^^ 

*  o  widow  sur- 

said  annual  sum  of  200/.  for  her)  upon  trust  for  certain  yived  five 
persons  therein  named.  the"eficien 

of  the  income 
o  7%  _]■  J  •     laerk  •  of  the  residue 

Susanna  Percy  died  in  1852.  ^^  ^^y  1,^^ 

annuity 

The  Chief  Clerk  found  as  follows : —  nearly  700/. 

Held^  that  the 

The  rents,  profits  and  income  of  the  real  and  per-  deficiency 
sonal  estate,  received  during  the  lifetime  of  Susanna  oiu  dTuw  * 
Percy,  were  insufficient  for  the  payment  of  the  annuity  corpus. 
in  full.    The  executors  made  payments  to  her  amounting 
in  the  whole  to  708/.  5s,  Id.  on  account  of  the  annuity, 
which  sum  exceeded  the  income  actually  produced  from 
the  real  and  personal  estate  during  her  life  by  the  sum 
'   of  3961.  lis.  5d.,  but  fell  short  of  payment  in  full  of  the 
annuity  by  186/.  10«.  3d.,  which  he  found  remained  due 

to 


Percy 
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1866.  ^^  ^^6  estate  of  Susanna  Percy  in  respect  of  the  arrears 
of  the  annuity.  But  be  reserved  for  the  consideration 
of  the  Court  the  question  whether  the  1862.  10«.  3d. 

Percy.       was  due  and  payable  to  her  estate. 

The  question  was  whether  the  annuity  was  payable 
out  of  the  corpus. 

The  case  was  argued  by  Mr.  SUillard,  Mr.  De  Oex 
and  Mr.  Hardy. 

The  Master  of  the  Rolls  held,  that  the  legal  per- 
sonal representatives  of  Susanna  Percy  were  entitled  to 
have  the  arrears  of  the  annuity  of  200/.  paid  out  of  the 
corpus  of  the  residuary  personal  estate  of  the  testator, 
and  that  if  such  residuary  personal  estate  should  not  be 
sufficient,  out  of  the  produce  of  the  real  estate  of  the 
testator. 


Note. — See  the  caaei  in  the  note  to  Howarth  v.  RothvoeUj  30  Beav* 
519. 
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1866. 


Be  LATHROPP'S  CHARITY. 

Jan.  20,  22. 

n^HE  North  Staffordshire  Railway  Company^  which  The  80th  leo- 
was  subject  to  the  provisions  of  "  The  Lands  g^Fic/.c^lS 
Clauses  Consolidation  Act,  1846,"  took  compulsorily  (The  Lands 
some  portion  of  the  land  belonging  to  the  charity  and  goiidadon 

paid  the  purchase-money  into  Court.  ^^^^  is  to  be 

^  '^    •  ''  construMl 

liberaUy. 

After  this,  the  Court  authorized  the  trustees  to  im-  ^;^^!^T51u 

'  company  took 

prove  the  supply  of  virater  to  the  town  of  Uttoxeter  and  lands  belong- 
to  raise  a  sufficient  sum  for  that  purpose.  clarity,  and 

the  Court 
authorized  the 

The  trustees  now  presented  a  petition  for  the  payment  investment  of 
out  of  Court  of  this  fund  for  the  purposes  sanctioned  *^®  purchase. 

*      *  money  in 

by  the  Court,  and  they  asked  that  the  company  might  water-works. 
pay  the  costs  of  the  application.  SJaSTrntt 

pay  the  costs 

Mr.  Wickens  in  support  of  the  petition.     The  com-  f^^  payment 

pany,  who  have  talTen  the  land  under  the  powers  of  the  ^^^  ?^*^® 

...  purchase- 

act,  are  bound  to  pay  the  expenses  of  obtaining  it  out  money. 

of  Court.  Substantially,  what  is  asked  is  the  payment 
to  the  rightful  owners,  and  its  application  is  a  matter  of 
no  importance.  The  case  of  Re  Oxford,  ^c,  Rail- 
way (a),  which  will  be  cited,  was  decided  on  the  autho- 
rity of  Re  Buckinghamshire  Railway  Company  (i),  but 
the  point  has  since  been  before  Vice-Chancellor  Wood, 
who  has  decided,  in  Re  Incumbent  of  Whitfield  (c),  that 
where  the  purchase-money  for  the  glebe  had  been  laid 
out  in  building  the  parsonage,  the  costs  of  obtaining 

payment 

(a)  27  Beav.  571.  (c)  1  John,  if  Em.  610. 

(6)  14  Jur.  1065. 


298  GAS£S  IN  CHANCB^. 

1866.       payment  ought  properly  to  be  borne  by  the  company. 
^•-^^^^-^      He  cited  Hodges  on  Railways  (a). 

Lathropp*8 

Charity.  Mr,  ]J7;  j^  Bovill  for  the  company.  This  is  an  ap- 
ph'cation  for  payment  to  the  waterworks,  and  it  is  not 
such  an  investment  as  is  authorized  by  the  80th  section 
of  the  act  (6),  and,  therefore,  the  costs  are  not  payable  by 
the  company.  The-  case  is  governed  by  Re  Bucking- 
hamshire Railway  Company  (c)^  followed  by  Re  Oxford, 
^.,  Railway  Company  (rf).  Th«  case  of  Re  The  /?i- 
cumbent  of  Whitfield  {e)  is  raapplicable,  for  there  the  ap-^ 
plication  of  the  money  was  one  authorized  by  the  act, 
bat  the  «ct  sanctions  no  investment  in  waterworks. 

Mr.  Wichens  in  reply.  This  must  be  treated  as  an 
investment.  If  a  sum  had  been  invested  in  a  mortgage, 
the  application  for  its  payment  would  properly  be  pay- 
able by  the  company,  who  have  rendered  the  application 
necessary.   This  fund  is  asked  for  for  the  same  purpose. 


The  Master  of  the  Rolls. 

Jan,  22.  After  examining  the  cases  on  this  subject,  I  think 

that,  in  this  case,  according  to  the  act,  the  company 
ought  to  pay  the  costs  of  the  petition.  In  the  case  of 
The  Buckingham  Railway  Company,  the  Lord  Chan- 
cellor held,  that  a  company  was  not  bound  to  pay  the 
costs  of  a  petition  for  the  investment  of  the  money  laid 
out  in  the  erection  of  buildings,  and  I  followed  that  de- 
cision in  Ex  parte  Melward  (/).     Since  then,  the  matter 

has 

(a)  Paee  456  (3rd  ed.)  (d)  27  Beat.  571 . 

(6)  8  Vict,  c.  18.  (e)  1  John,  if  Hem,  610. 

{€)  14  Jur.  1065.  {/)  27  Bean.  571. 
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has   come    before  the  yice-Cbancellor  Wood^  ia  the  1866* 

case  of  The  Incumbent  of  Whitfield  (a)^  in  which  case  '^^^'■-^ 

he  thought  that,  under  the  80th  section  of  the  Lands  Latbropp*8 

Clauses  Consolidation  Act  (8  Vict.  c.  18),  the  company  Charity. 
was  bound  to  pay  the  costs. 

I  have  again  referred  to  that  act,  and  I  think  that  the 
80th  section  does  apply  to  this  case.  I  think  the  section 
is  a  remedial  one  and  ought  to  be  construed  liberally, 
and  though  it  may  be  true,  that  when  much  expense  is 
occasioned  by  an  application  for  leave  to  lay  out  the 
money  in  the  erection  of  buildings,  the  company  ought 
not  to  be  called  upon  to  pay  the  costs,  and  that  there 
ought  to  be  an  apportionment ;  still,  as  in  fact  is  the 
case  here,  where  the  petition  is  little  more  than  an 
application  to  pay  out  the  money  to  persons  or  a  corpo- 
ration which  the  Court  has  declared  to  be  entitled  to  re- 
ceive it,  in  such  a  case,  it  must,  I  think,  be  considered 
as  partaking  of  that  character  and  be  one  which  the 
company  must  pay  for. 

In  truth,  here  it  is  either  a  payment  to  the  charity  or 
it  is  an  application  to  have  the  money  invested  in  certain 
waterworks.  In  either  case,  I  think  that  the  railway 
company  must  pay  the  costs  of  the  petition. 

(a)  1  John,  if  Hem.  610. 
Reg.  Lib.  1866,  B.,/ol.  220. 


300  CASES  IN  CHANCERY. 

1866. 


KENYON  by  Jones  (Next  Friend)  v.  KENYON. 

KEN  YON  by  Jane  Kenyon  Widow  (Next  Friend) 

V.  KENYON. 
Feb.  8. 

Two  suits  had   HRHESE  two  suits  were  instituted  on  behalf  of  in- 

orbehalf  of^  ^^^^  ^^^  ^^  **'"®  purpose.    The  second   suit, 

infants  for  the  being  a  friendly  one,  a  decree  had  been  obtained  in  it 
and  a  decree  *  before  the  first  could  be  brought  to  a  bearing. 

had  been  ob- 
tained in  the  ,  j.         • 

second.  Upon      A  motion  was  now  made  to  stay  the  proceedings  in 
Z^l^        the  first  suit 

first  suit,  the 

it  to  be  stayed,      ^^*  Selwyn  and  Mr.  C  Raupell  in  support  of  the 
giving  liberty    application. 

to  the  next  ^'^ 

friend  in  the 

TTor  the*^"        ^'-  -^^^^^  ^"^   ^^'  Shepperd,  contrd,  asked   that 
conduct  of  the  the  next  friend  in  the  first  suit  might  be  substituted  in 

the  suit.     Nanney  v.  Wynn{a)\  Taylor  "9.  Oldham  (b); 

Belcher  v.  Belcher  (c). 

The  Mastbr  of  the  Rolls. 
I  must  stop  the  first  suit. 

I  accede  to  the  argument  that  it  is  often  for  the 
benefit  of  an  infant,  that  a  suit  on  his  behalf  should  be 
conducted  by  a  next  friend|  not  friendly  to  the  De- 
fendant^ who  is  an  accounting  party.  But  I  should  like 
to  know  more  about  this  case,  which  I  shall  in  Chambers. 

IshaU 

(ii)  2  Jur.  (O.  S,)  962   (re-  (6)  Jacob,  527. 

vened  by  Lord  CoUenham),  (c)  2  Drew,  Sf  Sm,  444. 
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I  shall  direct  the  costs  of  the  first  suit  to  be  costs  in  the        1866. 

second,  and  give  the  next  friend  in  the  first  suit  liberty  ^-^"v-^^ 
to  go  in  and  ask  to  be  allowed  the  conduct  of  the  ^, 

second  suit.  Kerton. 


MULLINS  V.  HUSSEY. 

Fe6. 12. 
rriHIS  was  a  motion  to  discharge  John  Parr,  a  pur-  Where,  upon 
■*■      chaser  under  the  Court,  from  his  purchase,  (it  the  Court,The 
having  been  determined  that  there  was  no  valid  title.)  title  turned 

®  .  '^  out  bad: — 

and  to  have  his  costs  paid   by  Mr.  W.  Stephens,  a  H^^,  that  the 
Defendant,  to  whom  the  Court  had  given  the  conduct  g^lJ^^X'  ""^ 

of  the  sale.  charged,  was 

not  entitled  to 
his  costs  as 

In  1863,  the  property  was  ordered  to  be  sold,  and  against  a  De- 
the  Defendant  Mr.  Stephens,  who  was  a  mortgagee,  whom  the 
was  directed  to  have  the  conduct  of  the  sale.  conduct  of  the 

sale  had  been 
committed  by 

The  property  was  sold  by  auction  in  the  same  year,  But  hiTriffhto 
but  in  1865  the  Chief  Clerk  certified  that  a  good  title  &>  against  any 
could  not  be  made.    The  Master  of  the  Rolls  was  of  mjght  come 

a  diffierent  opinion,  but  his  decision  was  reversed  in  >nto  Court, 

were  reserved. 
December,  1866,  by  the  Lords  Justices. 

Mr.  Hobhouse  and  Mr.  Surrage  for  the  purchaser. 
When  a  purchaser  under  the  Court  is  discharged,  the 
rule  is,  if  there  be  a  fund  in  Court,  to  direct  payment  out 
of  such  fund  ;  Perhins  v.  Ede  (a).  But  if  there  be  no 
fund  in  Court,  the  Plaintiff  is  ordered  to  pay  them,  with- 
out prejudice  to  how  they  are  ultimately  to  be  borne; 
Smith  V.  Nelson  (jb)^  Berry  v.  Johnson  (c).    Here,  the 

Plaintiff 

(a)  16  Beav.  268.  (c)  2   Yomge  if  C.  (Exch.) 

(6)  2  Sim.  i  St.  557.  564. 
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1866.  Plaintiff  has  not,  as  is  usual,  the  conduct  of  the  sale, 
and  he  is  abroad,  and  Stephens^  who  has  taken  upon 
himself  the  conduct  of  the  sale,  stands  in  his  place,  and 
in  that  of  an  ordinary  vendor.  He  has  voluntarily  made 
himself  liable  to  the  purchaser.  He  is  also  a  mort- 
gagee in  possession,  who  having  applied  for  and  ob- 
tained the  conduct  of  the  sale,  has  sold  the  estate, 
without  the  ability  of  making  a  good  title  to  it ;  he 
ought  to  pay  the  purchaser's  costs. 

[The  Master  of  the  Rolls.  I  do  not  at  present 
see  my  way  to  making  this  Defendant  pay  the  costs. 
I  think  I  ought  to  reserve  the  costs  as  against  any  fund 
which  may  come  into  Court  in  this  suit] 

Mr.  Jessel  and  Mr.  Rawlinson  for  Siephen$.  Every 
book  of  practice  is  against  this  application.  Seton  on 
Decrees  (a) ;  Dart  on  Vendors  {b) ;  Sugden  on  Venr 
dors  (c). 

There  is  no  contract  by  which  the  Defendant  has 
rendered  himself  liable  at  law,  why  should  the  liability 
be  extended  in  equity  ?  The  sale  is  by  the  Court,  and 
not  by  any  particular  party  to  the  suit. 

Mr.  BeaUs  for  the  Plaintiff. 


The  M  A8T£B  of  the  Rolls. 

I  roust  order  the  purchaser  to  be  discharged  from  the 
purchase,  and  direct  his  costs,  charges  and  expenses, 

properly 

{«)  Page  617  (2iw*  «/.)  (c)  Page  107  (I4M  ed,) 

(6)  Page  763  i^Zrd  ed.) 
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properly  incinrredy  occasioned  by  bis  bidding  for  tbe  1866. 
property,  and  also  his  coats  of  the  reference  aa  to  title, 
and  of  all  proceedings  consequent  thereon  (but  not  in- 
cluding the  costs  of  tbe  appeal  to  the  Lords  Justices), 
and  the  costs  of  the  application,  to  be  taxed.  I  must 
reserve  the  payment  of  them,  and  give  him  liberty  to 
apply  for  payment  out  of  any  funds  that  may  be  paid 
into  Court  to  the  credit  of  the  case,  and  give  him  a 
stop  order. 

Reg.  Lib,  1866,  B.,/oL  330. 


BRIGHOUSE  V.  MARGETSON. 

f\^  a  motion  for  an  injunction  and  recover,  the  Defend*  Upoo  a  mo- 
^^  ant  agreed  that  the  cause  should  be  at  once  heard,  f»o"  ^°\  *° 
and  that  a  decree  should  be  taken  for  a  dissolution  of  Defendant 
the  partnership  from  a  given  date,  and  for  accounts  and  co^f^nte^ .^ 

r  r  o  '  an  immediate 

inquiries.    The  Master  of  the  Rolls,  thereupon,  made  decree,  but  he 
the  decree.     It  being  necessary  to  have  the   written  mpj  before^the 
consent  of  the  Defendant's  solicitor  to  set  down  the  decree  had 
cause,  the  Plaintiff  applied  for  it,  but  after  a  delay  of  up,  and  his 

two  days  the  Defendant's  solicitor  wrote  to  the  Plain-  ''"**«'*  ^on- 
"^  sent  to  set 

tiff's  solicitor  to  say  that  the  Defendant  had  since  be*  down  the 
come  bankrupt,  and  that  he  had  no  longer  power  to  ^"'jje^^^ 
sign  the  consent.  tained.    The 

Court  made 
the  order  for 

Mr.  Jessel,  for  the  Plaintiff,  asked  that  the  decree  Jhe  wise^and 
might,  notwithstanding,  be  drawn  up.  dispensed  with 


The  Master  of  the  Rolls. 

The  decree  is  that  of  the  Court.     I  will  add,  that  the 

Defendant, 
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1866.  Defendant,  by  his  counsel,  having  consented  that  the 
^^*v*^^  cause  should  be  put  in  paper,  the  Court  ordered  the 
RI0H0U8B    gj^ygg  ^  jjg  gg^  dowH  for  hcaring.     I  consider  that  I 

Marobtsow.   made  an  order  to  set  it  down,  and  I  will  order  it  to  be 
set  down  nunc  pro  tunc. 


WHITE  V.  STEWART. 

Feb.  17. 

A  peraon  A    LADY,  who  was  not  a  party  to  the  suit,  but  had 

Jh7decree  "^^    ^®®"  served  with  notice  of  the  decree,  under  the 

afterwardj  16  if  16  Vict.  c.  86,  s.  42,  rule  8,  afterwards  married. 

Held,  that  the  The  question  was,  how  the  trustees  of  her  marriage 

proper  wav  of  settlement  ought  to  be  brought  before  the  Court,  and 

brioging  the  ^                            ° 

trustees  of  her  whether  by  an  order  of  revivor  or  supplement,  under 

Z^^K''  the  16  &  16  Ftc<.  c.  86. 

fore  the  Court 

of  the  decree.  ^i**  J^^ddis  for  the  Plaintiff. 


ITie  Master  of  the  Rolls. 

The  proper  course  seems  to  me  to  be,  to  serve  them 
with  the  decree,  in  the  same  way  as  was  done  to  the 
lady  herself,  whose  interest  they  represent. 
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THE  ATTORNEYGENERAL  v.  THE  MARKET- 

BOSWORTH  SCHOOL. 

Nov.  20. 
OOME  of  the  circumstances  relating  to  this  charity  Authority 

•^    will  be  found  reported  in  the  case  of  The  Attorney-  «?^^°  ^y  ***«, 

^  ^  ^  ^    Court  to  apply 

Oeneral  v.  Dixie(a).    The  subject  of  the  charity  was  a  to  parliament 
Church  of  England  School  founded  by  Sir   Wolstan  l^b^Vad^U- 
Dixie  at  Market-Boewarih,  in   Leicestershire,      The  ting  the  chil- 
present  state  of  the  school  requiring  a  new  scheme  of  enters  to  the 
management,  one  was  prepared  under  the  decree  of  the  JS"*^!  ^'^^ 
Court,  in  this  suit,  dated  March,  1864.    This  scheme  England 
proposed  (Art.  33)  "  that  the  school  should  be  open  to  "^^^j;   ^^' 
the  children  of  parents  of  all  religious  tenets/'  and  tiou  to  par- 
(Art  S8)   that  religious  instruction  should   be  given,  autboritv'was 
'^  by  instructing  in  the   catechism  aifd  doctrines  of  granted, 
the  Church  of  England,  to  those  boys  whose  parents 
should  not  object,  in  writing,  to  their  receiving  such 
instruction.*'     It  also  provided  (Art.  68),  that  '^  the  sub- 
jects of  instruction,  in  the  school,  should   be  in  the 
principles  of  the  Christian  religion,  according  to  the 
doctrines  of  the  Church  of  England*'  (subject  as  before 
mentioned),  &c. 

This  scheme  could  not  be  cfrried  into  effect,  except 
by  means  of  an  act  of  parliament,  and  the  Attorney- 
Oeneral  asked  to  be  at  liberty  to  apply  to  parliament 
for  an  act  to  carry  into  effect  this  scheme  for  the  future 
regulation  and  management  of  the  grammar-school. 

Sir  Roundell  Palmer  (AttoAiey-Oeneral)    and   Mr. 

Hothouse  in  support  of  the  petition. 

Mr. 

(a)  13  Vet.  519. 
VOL.  XXXV — II.  X 
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1866.  Mr.  Selwyn  and  Mr.  W.  Pearson  for  the  patron. 


Att.-Gbn. 

V. 

Market 

bosworth 

School. 


Mr.  Woodroffej  for  the  govemorsi  resisted  the  appli- 
cation to  change  the  religious  character  of  the  school. 
He  cited  Relbninster  School  (a);  Baker  v.  Lee{b)i  and 
see  Attorney- General  v.  Clifton  {c). 


The  Master  of  the  Rolls. 

This  must  be  treated  as  a  Church  of  England  charity, 
and  I  could  not  by  possibility  sanction  any  scheme 
that  admitted  of  any  other  instruction :  but  the  object 
proposed  has  failed,  and  cannot  now  be  carried  into 
execution.  Notwithstanding  the  statement  of  Lord 
Eldon  in  1810  (cf),  the  school  has  gone  from  bad  to 
worse,  and  the  question  now  is,  what  is  to  be  done? 
The  Charity  Commissioners,  the  Attorney- General, 
and  the  heir  of  the  founder,  concur  in  saying,  that  this 
state  of  things  cannot  continue,  and  that  it  is  desirable 
that  a  fundamental  alteration  should  be  made  in  the 
charity,  but  this  cannot  be  made  by  the  Court.  No 
reported  case,  therefore,  has  any  application  to  the 
present,  the  question  being,  not  whether  this  is  a  Church 
of  j&n^&iiu2  charity,  but  whether,  being  one,  it  is  desirable 
to  apply  to  parliament  for  a  different  destination  of  the 
revenues. 


1  am  of  opinion  tha^  an  application  to  parliament  is 
desirable  for  extending  the  scope  of  instruction,  and,  if 
possible,  to  admit  the  children  of  Dissenters. 


(a)  2BeG,Sf  J.  535. 

(b)  S  H.qf  L.Cas.  495. 


(c)  32  Bern.  5M' 

(d)  13  Vet.  519. 


Note.— &«  JUg,  Lib.  1865,  A,,  fol  2493,  and  Reg.  Lib.  1866, 
A.f  248.  I'he  act  toat  applied  for  and  received  the  Royal  Ataeni  on 
the  6th  of  Avgutt,  1866.  The  act  u  int'Uukd  *•  An  Act  for  the 
better  Regulation  of  the  Market  BoMorth  School "  (29  /^  30  Vict. 
c.  TiiLi  private). 
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ASPINALL  V.  DUCKWORTH. 

Feb.  23. 

rriHE  testator's  personal  estate  was  insufficieot  for  the  A  testator  be- 
'^      payment  of  his  debts,  bat,  by  his  will  dated  in  ^und  to  bis 
1836,  be  devised  his  real  estate  to  trustees,  upon  trust,  "*EH^-^/„ 

'^  and  the  chil- 

after  the  death  of  his  wife,  to  sell  and  hold  the  produce  dren  of  his 
on  thi  following  trusts:-  t^'^n^^^ 

"  Upon  trust  to  divide  the  same  unto  and  equally  J°  «>.«"«»  5 
amongst  my  nephew  John  AspinaU,  and  the  children  of  any  died  be- 
niy  late  sister  Elizabeth  Bulloch,  or  their  respective  ex-  ^^^^  leavSiff 
ecutors,  administrators  or  assigns,  as  tenants  in  common.  i»ue,  his  share 
Provided  always  nevertheless  and  I  do  hereby  expressly  •<  lapse,"  but 
direct,  that  in  case  any  of  my  nephews  or  nieces  shall  die  8^  ^  ^^ 

.  .  executors  as 

before  me  and  leave  issue  him  or  her  surviving,  the  estate  part  of  bis 
and  interest  which  such  nephew  or  niece  would,  respec*  ^^]J^   xhree 
tively,  if  living,  have  taken  in  the  produce  or  monies  to  of  the  children 
arise  from  my  said  freehold,  copyhold,  customary,  lease-  i,^fo^  ti,^  ^,. 
hold  and  personal  estates,  shall  not  thereby  lapse,  but,  ^^J  *"^  ^^^ 
in  such  case,  shall  be  held  in  trust  for  the  executors  or  Held,  that 
administrators  of  such  nephew  or  niece,  respectively,  to  j^®*^  ^"  5® 
be  held  and  applied  as  part  of  the  personal  estate  of  the  whole 

11  A*     1  xrent  to  the 

such  nephew  or  niece  respectively.  other  members 


of  the  dass. 


The  testator  died  in  Avgust,  1 863,  and  his  wife  in 
October  following. 

At  the  date  of  the  testator's  will,  there  were  six 
children  of  bis  sister  Elizabeth  Bulloch  ;  but  they  all 
predeceased  the  testator.  Three  of  them  died  without 
issue,  and  the  other  three  left  children. 

Mr. 
x2 
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1866.  Mr.  Cadman  Jones,  for  the  Plaintiff  John  AspinaU, 

^"^^v^^      argued  that  no  part  of  the  fund  had  lapsed,  the  bequeBt 

y^  being  to  a  clasSi  between  whom  the  fund  was  to  be 

Duckworth,   divided.    He  cited  Havergal  y.  Harrison  (a);   Hall  v. 

Robertson  (&). 

Mr.  Finch  for  the  legal  personal  representative. 

Mr.  Macnaghten,  for  two  co-heirs.  The  use  of  the 
word  'Mapse"  shews  that  the  gift  is  not  to  a  class  but 
to  the  individuals,  and  in  such  a  way  that  it^ould 
lapse  by  the  death  of  the  legatee  in  the  testator's  life- 
time. The  consequence  is,  that  three-sevenths  of  the  fund 
has  lapsed  for  the  benefit  of  the  co-heirs.  He  cited 
8tanhope*s  Trusts  (c) ;  Ackerman  v.  Burrows  (d). 

The  Master  of  the  Rolls. 

I  think  the  case  clear,  and  the  meaning  distinct. 
The  testator,  it  appears,  lived  long  after  he  had  executed 
his  will,  for  the  will  is  dated  in  1836,  and  he  died  in 
1863.  The  result  was,  that  his  nephews  and  nieces  all 
died  before  htm. 

The  first  gift  is  to  the  Plaintiff  and  the  children  of  the 
testator's  deceased  sister, ''  or  their  respective  executors, 
administrators  or  assigns,  as  tenants  in  common."  If 
the  will  had  stopped  there,  there  would  no  question  that 
it  was  a  gift  to  a  class,  and  that,  if  one  of  them  hap- 
pened to  die  in  the  testator's  lifetime,  the  survivors 
would  take  the  whole,  and  if  only  one  survived,  he 
would  take  the  whole  fund.  That  being  clear,  the  only 
question  is,  how  has  the  testator  subsequently  altered 
it  ?     He  has  added  this  proviso  : — that  in  case  any 

nephew 

(a)  7  Bern.  49.  fc)  27  Beav.  201 . 

(6)  4DeG.M.^G.  781.  (d)  3  Ves.  *  B.  54. 
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nephew  or  niece  should  die  before  him  and  leave  isBue,        1866. 
the  interest  which  he  would  have  taken,  if  h'ving,  shall      ^■^^'^^^ 
not  lapse  but  become  part  of  such  nephew's  personal  «. 

estate.  I  concur  that  the  word  **  lapse,**  in  its  technical  I>««woaTH. 
sense,  is  not  what  the  testator  meant,  and  that  he  pro- 
bably meant  **  fail."  It  is  quite  clear,  that  indepen- 
dently of  this  proviso  the  survivors,  if  any,  would  have 
taken  the  whole,  and  that  the  shares  of  those  who  died 
before  the  testator  would  have  failed.  But  the  testator 
adds,  that  if  the  nephew  or  niece  who  died  before  him 
left  issue  surviving,  the  executors  of  such  nephew  or 
niece  were  to  be  placed  in  exactly  the  same  situation  as 
if  the  parent  had  survived. 

If  I  were  to  give  a  technical  meaning  to  the  word 
^^lapse/*  I  should  hold  that  this  was  a  division  into 
sevenths,  and  that  it  was  given  individually,  and  that 
as  three  died  without  issue  in  the  testator's  lifetime, 
there  was  a  lapse  of  three-sevenths. 

But  I  am  of  opinion  that  the  testator  did  not  intend 
any  lapse,  that  the  fund  is  divisible  into  fourths,  and  that 
the  Plaintiff  and  the  representatives  of  the  sister's  three 
children  who  predeceased  the  testator  and  left  children 
each  take  one  fourth  share. 


Decree. 
Declare  that  the  monies  ariniig  from  the  sale  of  the  testator's  free- 
hold estate  are  divisible  in  fourths  betw^n  the  testator's  nephew  John 
Atpinall  and  the  personal  representatives  of  the  three  children  of  the 
testator's  sister  Eiitabeih  Bullock  who  died  in  the  testator's  lifetime 
leaving  issue.    lUg.  Lib.  1866,  A.,/oL  477. 
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1866. 


BURMESTER  v.  MOXON. 


Feb.  14. 


The  Court,  in    fTlHIS  was  a  foreclosure  suit  instituted  by  the  first 
dSdel^  mortgagee  against  the  mortgagor  and  subsequent 

gave  liberty  to  incumbrancers.    The  second  mortgagee  asked  for  a  sale, 

HI1V  DArtv  to 

applyio Cham-  but  he  objected  to  make  a  deposit  in  Court.    This  was 
ben  for  a  sale,  resisted  by  the  PlaintiflF. 

Mr.  Baggallay  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Storage  for  the  Defendants.  See 
15  ^  16  Vict.  c.  86,  s.  48. 

The  Mastbr  of  the  Rolls. 

The  Court  has  great  difficulty  in  dealing  with  these 
questions.  When  the  mortgage  is  large,  the  mortgagee 
is  sometimes  able  to  get  the  estate  for  leas  than  its 
value.  But,  on  the  other  hand,  the  first  mortgagee 
is  not  to  be  kept  out  of  his  money  during  the  pendency 
of  a  suit  for  the  specific  performance  of  a  contract  for 
selling  the  mortgaged  premises.  Even  without  such  a 
suit  there  are  various  other  proceedings  which  might 
considerably  delay  the  completion  of  a  sale.  The  diffi- 
culty might  be  met  by  the  deposit  by  the  subsequent 
incumbrancer  of  a  sufficient  sum  in  Court.  This  being 
declined,  I  think  I  ought  to  see  and  judge  for  myself  in 
Chambers  whether  the  title  is  a  difficult  one  or  not,  which 
I  shall  be  able  to  ascertain  in  settling  the  conditions  of 
sale  and  reserved  bidding. 

I  think  the  proper  decree  is,  to  direct  a  common  fore- 
closure 
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closure,  and  give  the  Defendants  liberty  to  apply  ia 
Cbambers  for  a  sale  of  the  property,  on  such  terms  and 
on  payment  of  such  a  sum  of  money  into  Court  as  the 
Judge  shall  think  fit. 


If  I  should  be  satisfied  that  there  is  no  great  difficulty 
in  the  title,  and  if  a  sum  be  deposited  in  Court  sufficient 
to  protect  the  first  mortgagee,  I  should  be  disposed  to 
direct  a  sale  in  Chambers. 


Decrbb. 

After  the  common  foreclotare  and  redemption  decree,  the  decree 
proceeded,  '*  And  any  of  the  parties  interetteid  are  to  be  at  liberty  to 
apply  in  Cbamben  for  a  sale  of  the  said  hereditaments  upon  such  terms 
as  the  judge  shall  direct."     Reg.  Lib.  1830^  A./oL  351. 


Re  TAYLOR. 
DAUBNEY  V.  LEAKE. 


TN  this  case  the  residue  was  divisible  among  the  first 
cousins  of  the  testatrix,  twenty  in  number.    They 
had  all,  except  the  Plaintiff  Daubney,  been  served  with 
the  decree  and  had  obtained  liberty  to  attend  (a). 

On  the  cause  coming  on  for  further  consideration,  they 
all  asked  for  their  costs,  including  those  of  taking  the 
accounts.     But — 

The  Master  of  the  Rolls  declined  to  give  to  each  of 
these  parties  the  costs  of  attending  to  take  the  accounts 
and  he  ordered  as  follows: — ^That  the  costs  of  Plaintiff 
and  Defendant  of  this  matter  and  suit,  and  of  all  parties 

having 

(a)  15  4^  16  Vkt.  c.  86,  t.  42,  Ruic  8. 


Feb.  9. 

Residuary 
legatees^  served 
with  the  de- 
cree and  having 
liberty  to  at- 
tend, being 
very  nume- 
rous, the  Court 
dechned  allow- 
ing them  more 
than  one  set  of 
costs  of  attend- 
ing the  taking 
the  accounts. 
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having  liberty  to  attend  of  tbia  matter  and  suit,  be  taxed 
as  between  solicitor  and  client,  '^except  that  (as  to  the 
costs  of  taking  the  accounts)  the  said  parties  having 
liberty  to  attend  were  to  have,  between  them,  one  set  of 
costs  as  between  solicitor  and  client." 


Reg.  Lib.  1866  B.,/o2.  529. 


Feb.  10, 15. 

A  condition 
of  marriage 
with  consent: 
Held,  subae- 


COLLETT  V.  COLLETT. 


rpHE  testator,  by  his  will  dated  in  1854,  gave  his  real 

'''     and  personal  estate  to  trustees  in  trust  to  pay  an 

annuity  to  his  widow  for  life,  and  subject  thereto,  upon 

pre^dent  and  ^"""^^  "®®  ^^  ^^^  equal  fourth  part  thereof  to  and  for  the 

Its  perform-  benefit  of  his  dear  child,  Helena  Parker  Collett,  her 

b.come  impoe-  heirs,  executors,  administrators  and  assigns;"  and  as 

sible,^Uie  ^q  fj^^  other  three-fourths  in  trust  for  his  three  other 

act  or  God, 

was  dispensed  children.   And  he  declared,  that  such  fourth  part  or  share 

^' a' testator  ^^  ^^^^  ^^  them,  his  said  four  several  above-named  chil- 

Mve  a  share  of  dren,  should  become  payable  to  each  of  them  respectively 

red  and  per-  ^^  ^"^  when  they  should  each  respectively  attain  her,  his 

'°ik^^'**?  or  their  respective  ages  of  twenty-one  years,  or  days  or 

her  heirs,  exe-'  day  of  marriage,  provided  such  marriage  should  lake  place 

nUuatow  and  ^^^^  '*^  consent  of  his  wife,  whom  he  thereby  appointed 

assigns,  to  be  to  be  guardian  of  each  of  his  aforesaid  four  children, 

one  or  onTer'  ^^^  ^^  declared,  that  in  case  of  the  death  of  either  of 

day  of  mar-  them,  his  said  four  children  thereinbefore  named,  with- 

riage,  provided  i_      .  .      j    i  t»  . 

it  should  take  out  havmg  attained  the  age  of  twenty-one  years,  or  been 
place  with  the    g^  married,  as  aforesaid,  then  the  fourth  share  so  mven, 

consent  of  his  '  '  . 

widow.    There  '  devised 

was  a  gift  over 

in  case  of  her  death  "  without  having  attained  twenty-one  years  or  been  so  married  as 
aforesaid  :*'-7-Htf/(i/,  that  the  consent  was  a  condition  subsequent,  and  that  the  daughter, 
having  married  without  such  consent  (her  mother  being  dead  at  the  time),  had  a 
vested  interest,  and  that  her  share  ought  to  be  transferred  to  the  trustees  of  her  settle- 
ment, though  she  was  still  an  infant. 
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devised  and  bequeathed^  to  or  in  trust  for  such  of  them, 
as  should  sb  die,  should  be  held  in  trust  for,  and  belong 
to,  the  others  or  other,  or  survivors  or  survivor  of  them, 
his  said  four  children,  as  aforesaid.  And  the  testator  de- 
clared that,  in  the  meantime  and  until  each  of  them,  his 
said  four  children,  should  attain  the  age  of  twenty-one 
years  or  be  married  as  aforesaid,  it  should  be  lawful  for 
his  trustees  to  accumulate  the  income.  And  he  directed 
that  out  of  the  annuity  given  to  his  wife,  she  should 
maintain,  keep,  clothe  and  educate  his  said  four  chil- 
dren until  they  should  so,  as  aforesaid,  become  respec- 
tively entitled  to  the  fourth  part  or  share  thereinbefore 
given  and  provided  for  them.  ''And  in  case  of  the  death 
of  all  of  them,  his  said  children,  without  living  to  attain 
the  age  of  twenty-one  years  or  to  be  married,"  then  he 
gave  his  real  and  personal  estate  to  his  wife. 
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The  testator  died  in  1855,  and  his  widow  died  in  the 
following  year  (1856). 

In  July,  1865,  the  testator^s  daughter  Helena,  who 
was  still  an  infant,  married  Mr.  Lloyd  with  the  consent 
of  her  guardians  and  of  the  Court,  and  she,  her  husband 
and  trustees  executed  a  settlement  of  her  real  and  per- 
sonal property  under  the  provisions  of  Sir  Richard 
Malini  Act  (18  &  19  Vict.  c.  43).  Her  mother  being 
dead  at  the  time,  it  was  impossible  to  obtain  her  consent 
to  the  marriage. 

A  petition  was  now  presented  by  Mr.  and  Mrs.  Lloyd 
and  the  trustees  of  their  settlement  for  the  transfer  of 
one-fourth  of  the  property  to  the  trustees  of  the  settle- 
ment 


Mr.  Selwyn  and  Mr.  Lewin  in  support  of  the  petition. 
The  share  is  vested  in  the  first  instance,  and  the  super- 
added 
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added  conditioD  is  a  condition  subsequent,  the  perform- 
ance of  which  has,  by  the  act  of  God,  become  impossible. 
The  legatee  is  therefore  discharged  from  its  performance. 
They  cited  Graydon  y.  Hicks  (a);  Peyton  y.  Bury{b). 
The  limitation  over  is  not  in  the  alternative,  and  the 
word  "or"  must  be  read  *'and;'*  Orani  v.  Dyer^c). 


Mr.  Cracknall,  eontrd.  This  condition  is  precedent: 
Knight  v.  Cameron  {d);  Davis  v.  Angel  (fi);  Jarman  an 
WiUs  (/).  It  is  a  gift  either  at  twenty*one  or  on  a 
marriage  with  consent,  and  therefore  the  Petitioner  is 
not  as  yet  entitled  to  a  transfer.  Egerton  v.  Lord 
Brawnlow  (g)  was  also  referred  to. 

Mr.  Hardy  for  the  trustees. 


The  Master  of  the  Rolls. 

Feb,  15.  The  question  on  this  petition  is,  whether  the  share  of 

the  Petitioner  Mrs.  Lloyd,  under  her  lather's  will,  in  case 
she  should  die  under  twenty-one,  has  become  forfeited 
by  reason  of  her  marriage  with  her  present  husband,  not 
having  previously  obtained  the  consent  of  her  mother  for 
that  purpose,  which  was  impossible,  as  her  mother  had 
previously  departed  this  life. 


I  think  that  the  question  depends  upon  whether  this 
condition  was  a  condition  precedent  or  a  condition  subse- 
quent, and  I  think  that  it  is  a  condition  subsequent.  I 
think  it  clear  beyond  controversy,  that  this  was  a  legacy 
vested  in  Mrs.  Lhyd  immediately  on  the  death  of  her 

father, 

(a)  2  Atk,  16.  («)  31  Beav.  223. 

(/)  CA.  xro. 


(6)  2  Peere  Wm.  626. 

(c)  2  Dow,  87. 

(d)  14  Vei.  389. 


{g)  4H.ojL.Cas.  1. 
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fmiher,  liable  to  be  divested  in  case  she  died  under 
twenty-one  without  having  been  married  with  the  consent 
of  her  mother. 

I  concur  with  the  observations  of  Mr.  Letoin  that  the 
word  ^^or"  in  the  gill  over  must  be  read  ^^and." 

This  being  so,  it  follows  conclysively  that  the  con- 
dition, on  the  fulfilment  of  which  the  legacy  was  to  be- 
come absolute^  and  on  the  nonfulfilment  of  which  the 
share  of  the  Petitioner  was  to  go  over,  was  a  condition 
subsequent. 

This  circumstance,  I  think,  distinguishes  this  case  from 
that  of  Knight  v.  C<imeron  (a),  which  was  relied  upon  by 
Mr.  CracknaUt  in  which  I  think  that  there  was  not  a 
vested  I^acy,  and  there  was  an  insuperable  direction 
that  the  condition  roust  be  performed  to  qualify  the  per- 
son to  become  entitled  to  the  legacy.  Here  the  legacy 
is  given  at  once  to  the  legatee,  but  it  is  to  go  over  if  the 
condition  be  not  performed,  that  is,  it  vested  at  oncCf 
subject  to  be  divested  if  the  condition  be  not  performed. 

It  is  true,  as  Mr.  Cracknall  observed,  that  if  this 
petition  had  been  delayed  for  two  or  three  years  when, 
in  all  probability,  this  lady  will  have  attained  twenty- 
one,  the  question  would  not  have  arisen ;  but  the  Peti- 
tioners are  entitled  to  have  the  question  decided  at  once, 
and,  if  the  Court  should  be  of  opinion  that  they  are  right, 
to  have  the  money  applied  according  to  the  trusts  of  the 
settlement  which  has  been  approved  of  by  the  Court 

I  have  therefore  considered  the  case  as  carefully  as  I 
could,  and  I  am  of  opinion  that,  this  being  a  condition 

subsequent, 

(a)  14  Vet  380. 
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1866.  subsequent^  the  death  of  the  mother  dispenses  with  the 
necessity  of  the  compliance  with  that  condition^  and  that 
the  legacy  does  not  go  over  because  of  such  compulsory 
omission. 

It  is  true  that,  occasionally,  a  doubt  has  been  ex- 
pressed whether,  in  the  case  of  a  gift  over,  the  gift  over 
would  not  take  effect,  if  the  condition,  though  a  condition 
subsequent,  were  not  performed  specifically,  whatever 
might  be  the  reason  of  the  failure.  But  the  case  of 
Oraydon  v.  Hieks  (a)  is  an  authority  to  shew,  that  the 
gift  over  will  not  take  effect,  if  the  performance  of  the 
condition  has  become  impossible  by  reason  of  the  act  of 
Ood ;  and  I  think  that  this  is  the  true  and  proper  con- 
clusion to  be  drawn  from  the  cases  which  decide,  that, 
when  the  performance  of  the  condition  in  iota  has  not 
taken  place  because  the  performance  of  a  portion  of  the 
condition  has  become  impossible  through  no  act  or  de- 
fault of  the  person  who  had  to  perform  it,  the  perform- 
ance of  that  portion  of  the  condition  will  be  dispensed 
with. 

Here  it  is  reasonably  certain  that  the  mother,  if  she 
had  lived,  would  have  given  her  consent  to  this  marriage; 
one  eligible  in  all  respects,  approved  of  by  the  friends  and 
guardian  of  the  lady  herself,  and  sanctioned  by  the  Court. 
She  has  therefore  performed  the  condition  as  far  as  it  was 
possible  for  her  to  do  so.  but  the  consent  of  the  deceased 
mother,  of  course,  could  not  be  procured.  I  am  of 
opinion  that,  as  the  ultimate  gift  over  cannot  take 
effect,  inasmuch  as  the  event  on  which  it  is  to  take 
place  is  the  death  unmarried  of  all  the  daughters,  the 
interest  of  the  Petitioners  has  become  absolute,  and 
that  they  are  entitled  to  an  order  as  prayed. 

(a)  2  Atk.  16. 
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Re  TICHENER. 

I>fc9, 11,13. 
rpHE  question  on  this  petition  was,  whether  Rhodes  Parol  notice 

had  given  notice  of  his  incumbrance  on  a  trust  §^^  q^hq 

fund  to  Qruggen,  the  trustee ;  and,  secondly,  whether  incumbrance 

the  fund  was  in  the  order  and  disposition  of  the  bank-  fund  is  mffi- 

rupt.  ^•°'»  **"*• 

'^  statement  to  a 

truatee,  in  a 

Mr.  Osier  for  the  assignees.  caiual  con- 

▼enation,  is 
iuiuffieient 

Mr.  W,  Pearson  for  Rhodes.  notice  to  him. 

A  mort- 
gagee of  a 

Mr.   Woodroffe  for  Gruggen  (the  trustee)  and  for  trust  fond 
another  incumbrancer.  P^J  °f  °®**^ 

to  the  trustee 
until  after  the 

Smith  V.  Smith  (a) ;  Browne  v.  Savage  (i),  were  cited,  bln^l^^ptoy  ^ 

but  he  gave  no- 
tice before  the 

The  Mastee  of  the  Rolls.  assignees  had 

''  given  notice  to 

the  trustee  of 

There  can  be  no  question  that  a  verbal  notice  is  suffi-  their  right:— 
cient,  but  a  statement  in  a  casual  conversation  with  2*^'/H**® 

^  trust  rand  was 

the  trustee  will  not  be  sufficient.    There  are  various  in  the  order 
circumstances  which  makes  one  look  very  unfavorably  of  the^k-^° 
on  Rhodes*  case.     He  neither  mentioned  the  exact  sum,  nipt  and  be- 
nor  did  he  think  that  any  notice  to  the  trustee  was  ne-  assignees. 
cessary.    This  looks  very  much  as  if  no  distinct  notice 
was  ever  given  by  him  to  the  trustee.    The  burthen  of 
proof,  in  all  these  cases,  lies  on  those  who  allege  they 
gave  notice,  and  where  mere  verbal  notice  has  been 
given,  it  is  always  a  difficult  thing  to  prove  or  disprove  it. 


The 
(a)  2  Cromp.  4*  M.  231.  (6)  4  Drew.  640. 
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1865.  The  Master  of  the  Rolls. 


^  I  am  of  opinion  that  the  fact  of  notice  having  been 

11*     given  to  the  trustee  is  not  proved,  the  burthen  of  proof 
lying  on  the  person  who  alleges  that  he  gave  it. 

The  general  rule  unquestionably  is,  that  the  affidavit 
of  any  person,  in  his  own  favor,  unsupported  by  the 
testimony  of  any  other  person  or  by  any  collateral  cir- 
cumstances, cannot  be  considered  as  conclusive  in  his 
favor.  Unfortunately  for  the  claimant  the  rule  would 
apply  here,  but,  beyond  that,  I  think  his  own  affidavit 
disproves  it 

It  is  to  be  considered  what  is  meant  by  giving  notice 
of  a  charge  to  a  trustee.  This  is  certain : — that  if  a 
person  met  a  trustee  in  society,  and,  in  a  casual  conver- 
sation  with  him,  stated  that  the  cestui  que  trust  had  in- 
cumbered bis  interest  in  the  trust  property,  this  would 
be  no  notice  which  the  trustee  would  be  bound  to 
recollect.  There  must  be  something  bringing  the  in- 
cumbrance distinctly  and  clearly  to  the  mind  and 
attention  of  the  trustee.  It  may  be  by  parol  (a),  but 
that  is  dangerous.  It  must  amount  to  this: — ^'mind 
and  remember  this,  and  if  anyone  inquires  of  you, 
inform  him  that  the  trust  fund  in  incumbered.''  How 
could  the  Court  deal  with  this  case : — Suppose,  after  a 
mere  casual  conversation,  a  trustee  told  a  subsequent 
incumbrancer  that  he  did  not  recollect  any  prior  charge  ? 
There  was  a  case  (i)  in  which  a  trustee  stated  that  the 
fund  was  unincumbered,  but  which  had  really  been  in- 
cumbered ten  years  before,  the  trustee  having  notice  of 
it.    The  trustee  alleged,  as  an  excuse,  that  he  forgot 

the 

(a)  Browne  y^Savage^^Dreu).  470,  and  Eoan$  v.  Bicknell,  6 
640.  Ves.  182,  183. 

(6)  Burrowet  v.  Lock,  10  Ve$, 
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the  circumstance,  yet  he  was  held  responsible  for  the       1865. 

money.    To  constitute  a  valid  notice,  it  must  be  such      '^•^'v*^^ 

that  if.  another  person  had  come  to  the  trustee  and     Ticbbmm. 

had  asked  him  "Is  there  any  incumbrance/'  and  he  had 

answered  "  No/'  and  that  person,  on  the  faith  of  such 

answer,  had  advanced  his  money  and  lost  it,  this  Court 

could  have  charged  the  trustee  with  tlie  loss.    The  notice 

must  be  a  formal  notice,  which  the  trustee  is  bound  to 

remember.    Here,  not  only  does    Oruggen  deny  any 

notice,  but  the  evidence   of  Rhodes  himself  leads  to 

the  same  conclusion.    Rhodes  says  he  never  told  the 

trustee  the  amount  of  his   mortgage,  which  he  was 

bound  to  do,  and  he  also  says  that  he  did  not  think 

It  was  necessary  to  give  Oruggen  any  formal  notice  of 

his  mortgage.     In  my  opinion,  what  he  stated  was  in  a 

casual  conversation,  and  nothing  like  going  to  a  trustee 

and  saying,  **  take  notice,  that  A.  B*  has  incumbered 

the  trust  fund  for  100/.,  therefore  take  a  note  of  that, 

in  order  that  you  may  inform  anyone  who  may  inquire 

of  you  on  the  subject." 

Considering  the  serious  consequence  of  giving  notice 
to  a  trustee,  and  the  importance  of  its  being  strictly 
done,  I  am  of  opinion  that,  if  done  by  parol,  it  must  be 
in  the  most  formal  manner,  and  also  that  what  was  done 
here  amounts  to  a  mere  casual  conversation,  and  that  it 
is  not  sufficient  to  bind  the  trustee. 


Another  question  afterwards  arose.  The  bankruptcy 
took  place  on  the  16th  o(  January,  and  on  the  23rd  of 
January  the  mortgagee  first  gave  to  the  trustee  distinct 
notice  of  his  mortgage.  The  assignees  were  appointed 
in  February  following,  and  they  afterwards  gave  the 
trustee  notice  of  their  claims. 

Mr.  W.  Pearson  now  insisted,  that,  by  virtue  of  the 

notice 
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1866.  notice  after  the  baDkruptcy,  the  mortgagee  had  priority 
^^^^v^^  over  the  assignees.  He  argaed,  first,  that  the  trustee 
TicnsiiBR.  ^^^  ^^  notice  of  the  bankruptcy  and  of  the  assignees* 
title  until  after  notice  to  the  mortgagee  had  been  given, 
and  that  the  notice  of  the  mortgagee  being  the  first,  he 
was  entitled  to  priority.  Secondly,  that  chattels  in  the 
order  and  disposition  of  a  bankrupt  did  not  vest  in  the 
assignees  until  the' order  for  sale,  for  the  assignees  took 
only  a  power  of  selling  them.  That  the  Bankrupt  Act 
merely  said,  that,  when  a  bankrupt  has  in  his  possession 
goods  of  which  he  is  the  reputed  owner, ''  the  Court  shall 
have  power  to  order  the  same  to  be  sold  and  disposed 
of  for  the  benefit  of  the  creditors  under  the  bank- 
ruptcy.'' That  there  was  no  right  to  sue  until  the  order 
to  sell  has  been  obtained. 

He  cited  12  ^  13  Vice.  c.  106,  st.  40,  125,  127  (a) ; 
24  ^  25  Vict.  c.  134;  He  Atkinson  {b);  Re  Barr's 
Trust  {c\  and  Bartleit  v.  Bartleit  (d),  in  which  there  was 
neither  a  notice  nor  stop  order. 

The  Mastbr  of  the  Rolls. 

At  present  I  am  against  Mr.  PearsovCs  client ;  but,  if 
necessary,  I  will  hear  Mr.  Osier. 


The  Mastbr  of  the  Rolls. 

Dec,  13.  In  this  case  I  think  the  fund  was  in  the  order  and 

disposition  of  the  bankrupt,  and,  as  the  case  stands,  I 
think  it  belongs  to  the  assignees. 

(c)  1  Chiii.  Slai.  292.  (c)  4  Kay  ^  J.  219. 

(6)  2  De  G.,  Af.  l^  G.  140.  (d)  I  DtG.iJ.  127. 

Note.— &e  Re  WcWt  Policy,  V.C.  Maliru,  8  March,  1867. 
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PETTINGER  v.  AMBLER.  jan.  16. 

Feb.  13,  20. 

JOHNBUNNmnde  his  will,  dated  the  3rd  of  August,  By  a  will, 

1868,  by  which  he  gave  considerable  legacies  and  the^estotor 
made  devises,  specifically,  of  freehold  and  copyhold ;  and  puqxirted  to 
he  gave  all  other  the  real  and  personal  estate,  which  he  powen.    By  a 
should,  at  his  death,  be  seised  or  possessed  of  or  entitled  "ubtequent 

..,,,.  ,      .,   ,  ■ettleroent,  he 

to,  or  over  wntcn  he  nod  or  ihouid  have  any  power  to  settled  his  pro- 
dispoee,  unto  trustees  for  sale,  and  to  divide  the  produce  }^^^  hT^'^ir 
between  Anne  Pettinger  and  others.  And  he  revoked  all  a  ^wer  of  ap- 
wills  and  codicils  theretofore  made  by  him  and  declared  ^B"«Uut  wilh" 
that  to  be  his  last  will  and  testament.  He  afterwards 

made  another 
will,  which  he 

In  July,  1861,  and  in  July,  1862,  he  made  codicils  to  !fjJJ*^i. 
his  will,  which  did  not  afiect  the  question.  and  he  theniby 

only  partially 
executed  the 

On  the  10th  of  August,  1862,  John  Bunn  made  a  power:— 
settlement  of  his  property,  which  was  to  this  effect :  it  g„(  ^|]  ^f 
was  made  and  executed  by  and  between  the  testator,  of  l^^»  though 

unrevoked, 
the  one  part,  and  the  Defendant,  Caroline  Wightman,  and  was,  in  no  way, 

the  Plaintiff,  Anne  Pettinger,  of  the  other  part ;  and  the  "^7®"^*^° 

testator  thereby  conveyed  certain  property  and  all  other 

his  freehold  estates  unto  Caroline  Wightman  and  Anne 

Pettinger  and  their  heirs,  upon  trust  for  himself  for  life, 

with  remainder  to  Elizabeth  Jane  Ambler  (otherwise 

Elizabeth  Jane  Bunn)  for  her  life,  and  after  her  decease 

upon  such  trusts,  &c.  as  John  Bunn,  by  his  last  unll  or 

any  codicil  thereto,  should  appoint,  and  in  default  of 

appointment  in  trust  for  Elizabeth  Bunn,  her  heirs  and 

assigns.    He  also  assigned  to  tlie  same  trustees  all  his 

leasehold  personal  estate  upon  trust  for  himself  for  life, 

with  remainder  to  Elizabeth  Bunn  for  life,  with  re- 

TOL.  XXXV — II.  Y  mainder 
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1866.       mainder  as  she  should  appoint^  and  in  default  upon 
^^*^^^*^      trust  for  her. 

PBTTmOER 

Am BLBR.         This  settlement,  in  fact,  disposed  of  the  whole  of  the 
property  he  then  had,  with  the  exception  of  copyholds. 

In  November  following  (1862)  John  Bunn  made  a 
will,  commencing  thus :  *^  This  is  the  last  will  of  me 
John  Bunn"  &c«,  and  he  thereby,  in  pursuance  of  the 
power  in  the  deed  of  settlement  (which  he  referred  to), 
gave  a  life  annuity  of  1(X)2.  to  his  sister  Anne  Petiinger 
out  of  his  freehold  property;  but  he  made  no  further 
disposition  of  the  property  comprised  in  the  settlement 
and  subject  to  the  power.  He  thereby  demised  his 
copyholds  to  Caroline  Wightman  and  her  heirs,  and  he 
appointed  Anne  Petiinger  and  Caroline  Wightman 
executrixes. 

The  testator  died  on  the  30th  otJubf^  1863,  and  both 
wills  and  both  codicils  had  been,  in  November,  1864, 
duly  proved  in  the  court  of  probate  by  the  executrixes. 
The  question  was,  whether  the  will  of  1858  was,  in  any 
wi^y,  ftn  execution  of  the  power  contained  in  the  settle- 
tai«nt  of  1862.  Another  question  arose  on  the  following 
circumstances: — In  September,  1861,  the  testator  pur- 
chased a  freehold  property  at  Croydon  for  850/.,  but  the 
contract  had  not  been  completed  at  his  death,  and  a 
question  was  raised  out  of  what  fund  the  purchase- 
money  was  to  be  paid. 

Mn  Selwyn  and  Mr.  Hardy  for  Atine  Petiinger,  and 
Mr.  Baggallay,  Mr.  Remhaw,  Mr.  Lnch,  Mr.  Rowcliffe 
and  Mr.  Bardswell  in  the  same  interest.  The  will  of 
1858  operated  as  an  execution  of  the  power  reserved  by 
the  settlement*  The  Wills  Act,  1  Vict.  c.  26,  is  precise ; 
4>y  sect  24  a  will  is  to  speak  as  if  executed  immediately 

before 


•  ••rft 
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before  the  death  of  the  testator ;  and  by  the  27th  section  1866. 
a  general  devise  includes  all  property  which  the  testator 
iias  power  to  appoint,  unless  a  contrary  intention  shall 
appear  by  such  will.  This  will,  therefore,  is  to  be 
construed  as  if  executed  in  Jufy^  1863,  and  is  to  operate 
as  an  execution  of  all  powers  which  the  testator  then 
possesaed.  Besides  this,  the  will  of  1868  is  expressed 
to  be  made  in  execution  of  any  power  the  testator  '^  had 
or  should  have/'  and  there  is  nothing  in  any  of  the  instru- 
inents  to  shew  a  contrary  intention.  The  will  of  18G2 
did  not  operate  as  a  revocation  of  the  former  wills,  and 
the  mere  calling  it  "  my  la^t  will'*  can  have  no  such 
eflect.  The  power  was  to  be  executed  by  the  '^  last 
will,"  but,  in  truth,  all  the  testamentary  papers,  taken 
together,  formed  the  last  will.  If  the  testator  had  exe- 
cuted no  will  subsequent  to  the  settlement,  it  is  clear 
that  the  will  of  1868  would  have  been  an  execution  of 
the  power.  If  so,  it  is  only  necessary  to  examine  to 
what  extent  it  is  varied  by  the  will  of  1862 ;  and  the 
only  variation,  or  the  extent  to  which  it  is  inconsistent 
with  it,  is,  by  the  charge  of  the  life  annuity  of  lOOZ. 

They  referred  to  MikM  v.  MUes{a);  Siellman  v. 
M*eedon{b);  Thomag  v.  Jones  {c)\  Williams  on  JSre- 
cutor${d);  Ford  v.  De  Pontes  {e);  Freeman  v.  Free- 
man  (J);  Cofieldy.  PoUard{g). 

Mr.  Jessel  and  Mr.  Swanston  for  Elizabeth  JBunn. 
The  will  of  1868  was  not  an  execution  of  the  power 
contained  in  the  subsequent  settlement.  That  settle- 
ment operated  as  a  complete  revocation  of  all  the  prior 
testamentary  dispositions  of  the  property,  and  it  created 

a  new 

(a)  Ante,  p.  191.  (d)  Page  144  (5M  edU.) 

(6)  16  Sim.  26.  (e)  30  Beav.  572. 

(c)  2  John.  4-  H.  475,  andlDe  ( /*)  5  De  G.,  Af.  4r  ^-  704. 

G  ,  J  i  Sm.  63.  {g)  3  Jur.  (^N.  S.)  1203. 
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a  new  and  limited  power.  The  grant  of  probate  is  not 
conclusive  either  in  regard  to  real  estate  or  as  to  ques* 
lions  arising  upon  powers  or  on  the  construction  of  instru- 
ments. Here  the  testator  has  made  a  marked  distinction 
as  to  the  will  which  is  to  govern  the  disposition  of  the 
property  in  the  settlement ;  it  is  to  be  emphatically  the 
^Mast  will/'  as  it  might  be  the  last  codicil,  and  the  tes- 
tator accordingly,  by  calling  the  will  of  1862  his  **  last 
will/'  shews  that  he  intended  this  alone  to  affect  the 
property  and  that  its  operation  should  be  confined  to 
the  bequest  of  the  annuity.  Though  the  statute  says 
that  the  will  is  to  speak  at  the  death  and  to  operate  as 
an  execution  of  all  powers,  still  it  means  all  valid  testa* 
mentary  instruments,  and  it  merely  shifts  the  onus  of 
proof.  Here  there  is  a  contrary  intention,  apparent  from 
the  words  used  and  the  disposition  of  the  property,  for 
it  would  be  inconsistent  to  pass  a  mere  reversion  under 
the  will  of  1858,  which  directs  an  immediate  sale  and 
division.  They  cited  Barnes  v.  Vincent  (a);  Sioddart  v. 
Grrani{b);  Farrar  v.  Earl  of  Winter  ton  {c);  Oale  v. 
Gale  (d). 


Mr.  Joshua  Williams  for  Caroline  Wightman. 
Mr.  Selwyn  in  reply. 


The  Master  of  the  Rolls. 

Feb,  13.  The  principal  question  in  these  suits  is,  whether  the 

will  of  the  testator,  which  bears  date  the  3rd  August^ 

1868, 


(a)  5  JHooTf,  P.  C.  201. 
(6)  1  Macq.  163. 


(c)  5  Beav.  1. 

(d)  21  Betn.  349. 
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1868|  is  a  due  execntioQ  of  the  power  contained  in  a 
aettlement  of  16tb  Augtut,  1862,  under  the  statute  of 
1  VicL  c.  26,  or  whether  a  contrary  intention  appears 
by  the  will. 

Unless  a  contrary  intention  shall  appear  by  the  will, 
the  effect  of  the  settlement  was  to  revoke  the  whole  of 
the  disposition  contained  in  the  first  will,  except  as  re- 
gards copyholds.  The  settlement,  however,  gives  a 
power  to  the  testator  to  dispose  of  the  freeholds  after 
the  death  of  Mrs.  Bunn. 


1866. 


I  think  I  must  look  at  the  settlement  and  at  the  testa- 
mentary instrument  together,  to  understand  properly  the 
effect  of  them.  I  find  two  wills,  one  in  August,  1868, 
and  another  in  November,  1862,  and  I  find  a  settlement 
which  says,  that  the  freeholds  shall  go  in  a  particular 
manner,  unless  they  are  otherwise  appointed  in  and  by 
my  last  will.  If  both  these  wills  had  professed  to  deal 
with  the  property  and  had  appointed  it  by  several  and 
inconsistent  devises,  it  is  clear  that  the  will  which  was 
latest  in  date  would  have  governed  the  disposition  of 
this  property.  I  think  that  the  fact  of  making  a  second 
will  after  the  date  of  the  settlement  and  calling  that 
his  last  will,  is  evidence  that  he  did  not  intend  his 
first  will  to  operate  as  an  execution  of  the  power  con- 
tained in  the  settlement  If  a  man  leave  several  wflls, 
all  of  which  are  intended  to  operate  more  or  less  upon 
his  property,  though  each  is  called  in  the  instrument 
itself  ''  his  last  will,"  as  indeed  it  was  when  it  was 
executed,  still  each  former  will  ceases  to  be  the  last 
will  when  another  is  executed,  and  this  is  so,  though  the 
former  wills  are  still  operative,  though  they  are 
all  proved,  and  though  they  all,  legally  speaking,  speak 
from  the  death  of  the  testator.  A  testator  may  ob- 
viously distinguish  between  his  first,  second  and  last 

will, 
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1886L  wiHy  as  be  may  between  bis  first,  second  and  last  codicil^ 
yet  they  all  speak  from  the  death  of  the  testator^  and 
the  only  question  that  arises  in  this  ease,  is,  in  my 
AmblbA.  opinion,  whether  he  has  made  such  a  dbtinction  here* 
Suppose  this  case  : — That  a  testator  settled  property  on 
A.  for  life,  with  remainder  to  J3.,  and  afterwards,  after 
reciting  that  he  had  made  three  wills  respecting  various 
portions  of  his  property,  the  settlement  directed  that 
the  property,  the  subject  of  the  settlement,  should, 
after  the  death  of  B,,  go  according  to  the  directions 
contained  in  the  first,  or  in  the  second,  or  in  the  last 
of  his  three  wills,  no  one,  I  think,  could  doubt  that  this 
would  operate  as  a  settlement  acttording  to  the  directions 
contained  in  that  one^  m  order  of  date^  of  the  three  wHb 
which  he  so  designated.  Suppose  again  that  the  settle- 
ment, after  reciting  that  he  had  made  a  witt,  sum!  that 
he  probably  should  make  more  wilis,  directed  that  the 
property  settled  should  go  according  to  the  directions 
contained  in  the  last  of  his  wills^  I  tbink  the  same  efiect 
would  be  produced,  and  I  also  think  th»t  the  same 
eflect  would!  be  produced,  if  be  directed  how  the  pro- 
perty should  go,  if  he  did  not  otherwise  direct,  in  that 
will,  which  s&ould  be  the  last  of  the  wills  he  left. 

These  are,  in  my  opinion,  only  different  modes  of 
doing  the  same  thing,  viz.,  distinguidiing  between  the 
wills'  he  leaves,  and  the  real  question,  i  think,  is,  what 
is  done  here? 

One  of  these  suits  is  a  suit  to  carry  mto  execution 
the  trusts  of  the  settlement,  and  I  find  that  he  directs, 
that  after  the  death  of  Mrs.  Bunn,  the  property  shall 
gcF  as  he  shall  appoint  by  bis  last  will,  and,  in  default  of 
such  appointment,  he  gives  it  to  her  absotolety.  Three 
months  afterwards  he  makes  a  will,  which  he  calls  his 
last  will,  it  is,  in  fact,  his  bist  will,  although  there  is 
*  another 
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aBQ4|her  wijl  of  hia  called  his  laat  will,  but  prioi;  in  date^  1866. 
whi^h  18  siUU  unrevoked.  By  (hii,  which  U  the  last  will;  ^^^v^i^ 
in  fact,  so  far  as  the  date  of  execution  ia  concerned,  be  ^*""**^ 
makes  no  appointment  of  the  freeholds.  In  this  state 
of  circumstancea,  t  think  that  the  former  will  canAot  be 
brought  in  as  operating  so  &r  aa  U>  be  an  execution  of 
the  power  contained  in  the  settleifieat  oC  Augmt,  1862. 
It  is  clear,  that,  to  any  person  not  versed  in  the  techni- 
calities of  legal  language,  it  would  a^eoi^  obvious,  that 
when  a  man  wbo  has  made  on^  will  and  intends  to  make 
anotherj  settles  property  so  as  to  go  in  a  pifcrticular 
manner,  unless  altered  by  his  last  will,  he  means  the 
latest  in  date.  He  has  two  wills ;  he  does  not  say  ^'  aa 
appointed  by  my  wills  generally/'  but  by  '<  my  last  will" 
He  might  h^ve  made  as  many  wills  afterwards  as  he 
thought  fit  to  vary,  from  time  to  time,  the  disposition  of 
his  property,  merely  intending  that  the  laat  will  should 
be  that  to  govern  the  exercise  of  the  power.  It  is  true 
that  a  testator  does  not  often  make  more  wills  than  one, 
intending  each  to  have  operation,  but  he  frequently  doea 
make  many  codicils.  Would  there  have  been  any  diffi* 
culty  here  if  he  had  said  ''  the  last  codicil*'  instead  of 
''the  last  will,"  and  so  have  reserved  the  power  of  altering 
the  devolution  of  the  property  by  the  exercise  of  the 
power  by  the  last  codicil  he  made.  If  I  adopted  the 
other  view,  I  should  decide  that  the  words  ''  last  will" 
are  to  be  converted  into  **  the  will  I  have  already  made," 
or  ''any  of  the  wills  I  may  leave,"  the  more  so,  as,  in 
fact,  the  settlement  is  virtually  a  revocation  of  everything 
contained  in  the  first  will,  with  the  exception  of  the 
disposition  of  the  copyholds  which  he  possessed. 

It  is  also  to  be  observed,  that  there  might  have  been 
a  very  good  reason,  operating  in  the  testator's,  mind, 
for  allowing  the  will  of  1858  to  stand,  and  for  not,  by 
his  will  of  1862,  revoking  the  will  of  August,  1858, 

because 
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Pettimoee 

V. 

Amblbr. 


because  if  the  testator  had  acquired  any  freehold  pro- 
perty after  the  date  of  the  settlement,  it  would  have 
passed  by  the  first  will  and  not  by  the  settlement. 

I  am  therefore  of  opinion  that  the  will  of  August,  1868, 
did  not  operate  as  an  execution  of  the  power  contained 
in  the  settlement  of  August ,  1862. 

With  respect  to  the  contract  for  the  property  at 
Croydon,  as  this  contract  was  entered  into  previously 
to  the  execution  of  the  settlement  of  August,  1862,  it  is 
subject  to  the  trusts  of  that  settlement,  as  freehold  estate 
purchased  by  the  settlor,  who  was  the  owner  thereof,  in 
equity,  subject  to  the  payment  of  the  purchase-money. 

If  the  testator  had  not  made  a  will  subsequent  to  the 
settlement,  I  should  have  held  that  the  first  will  was  an 
execution  of  the  power,  but  as  it  is  I  declare  the  will 
of  1868  and  the  two  codicils  were  not  a  due  execution 
of  the  power  contained  in  the  settlement  of  1862,  and 
that  Mrs.  Bunn  is  entitled  to  the  freeholds  and  lease* 
holds  comprised  in  the  settlement 


Feb.  20  The  Master  of  the  Rolls  referred  to  a  case  of  Har- 

iDood  V.  Qoodright  (a). 

(a)  Cowp.  87» 
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PROCTOR  V.  ROBINSON.  jan,  23. 

Feb.  14. 
rilHE  Tacta  of  this  case  are  fully  stated  in  the  judg-  Deed  between 

A     ment  of  the  Court.  JlSteJ^' 

perly  obtained 

Mr.  Selwyn  and  Mr.  Kay,  for  the  Plaintiff,  argued,  ^^^^^^^u*!! 
that  the  provision  as  to  future  separation  was  contrary  die  wife's 
to  the  policy  of  the  law,  and  invalidated  the  whole  deed,  J^if ^Jenefit 
for  being  voluntary,  it  could  not  be  altered  or  reformed,  un^er  it,  set 
Secondly,  that  the  deed  had  been  improperly  obtained  coeu'tobe 

by  Mr.  Robimon  and  ought  to  be  set  aside.  paid  by  luch 

•'  "  ■olicitor. 

Deed  by 

They  referred  to  H v.  W (a) ;  Egeri<m  v.  wbich  a  bua- 

Lord  Brownlow  (5)  ;    Cariwfight  v.    Cartwrighi  (c) ;  provieion  for 
Westmeath  v.  fVestmeath  (d) ;  Hope  v.  Hope{e);  Van-  hia  wfe  in  case 
Httari   v.    Vansittart  (f) ;    Hinley   v.    Westmeath  (g);  aeparationia 
Simpson  v.  Lord  Howden  (A) ;   Durant  v.  Titley  (i) ;  ^^^^^  ^*' 

Cocksedge  v.  Cocksedge  (A).  A  delay  of 

nine  yean  in 
aeelLins  to  set 
Mr.  Southgate  and  Mr.  VUliers,  for  the  Defendant,  aaide  a  deed, 

cited  Frampton  v.  Frampton  (I).  *f^  ^^^^  *^»* 

^  I-        ^  '  circumstanceH, 

accounted  for. 
Mr.  Selvoyn  in  reply. 


The  Mabtbr  of  the  Rolls. 

This  is  a  suit  to  set  aside  a  deed  executed  by  the      Feb,  14. 
Plaintiff,  on  the  ground  of  inadequate  consideration, 

surprise 

(a)  3  Kay  4*  J.  382.  (f)  2  DeG.I^J.  249. 

(6)  I  H.qfL   Cm.  4.  U)  6  Barn.  ^  Cret  200. 

(0  3  De  G.,  M.  4  G.  982.  (h)  3  Aly/.  ^  Cr.  97. 

(d)  Jacob,  126,  and  1  Daw.  Sf  (i)  7  Price,  677. 

C.519.  {k)  14  5im.  244. 

(€)  8  Dc  O.,  M.  if  0.  731.  (/)  4  Beav.  287. 
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1:86&  BurpnBe  and  want  oF  proper  legal  assistance  on  the  part 
of  the  settlor,  and  also  as  being  in  contemplation  of  the 
future  separation  of  husband  and  wife. 


PftOCTOR 
V, 

RoBimoif. 


The  Plaintiff  was  possessed  of  a  small  property  of  tho. 
value  of  about  180/.  per  annum^  when,  in  the  month  of 
NovembeTy  1846,  he  intermarried  with  his  present  wife, 
who  was  also  possessed  of  a  small  separate  property. 
The  marriage  was  not  a  happy  one^  and  they  soon, 
separated  and  lived  apart  for  some  tkne.  But,  in 
JUarch^  1854,  steps  were  taken  by  the  wife  for  a 
renewal  of  intercourse;  some  meetings  and  corre- 
spondence took  place  between  their  respective  solicitors, 
and  in  June,  1854,  the  Defendant,  Mrs.  Proctor,  issued 
a  citation  against  the  Pkintiff  for  the  restitution  of 
coDJogal  rights.  The  Defendant,  Mr.  Robijuon,  was 
her  senator  in  this  transaction,  and  Mr.  Sharp  was  the 
solicitor  of  the  Plaintiff.  In  July,  1854,  the  Plaintiff 
and  his  wife  returned  to  live  together  in  the  house  of 
the  wife  at  a  place  called  Austwick,  but  they  had  not 
entirely  settled  their  differences,  and,  apparently  desirous 
that  this  should  be  done,  on  the  1 5th  July,  1854,  the 
husband  and  wife  went  together  to  Mr.  Sharp,  and 
requested  him  to  draw  up  an  agreement  which  should 
regulate  the  terms  on  which  they  were  in  future  to  live 
together.  This  he  declined  to  do  in  the  absence  of  Mr. 
Robinson,  the  solicitor  for  Mrs.  Proctor^ 

On  the  8th  August,  1854,  Mrs.  Proctor  wrote  to  Mr. 
Robinson,  requesting  him  to  come  over  to  their  house 
to  make  some  arrangement.  Accordingly,  Mr.  Robinson 
went  over  to  Austwick  and  prepared  an  agreement, 
which  Mr.  Proctor  signed.  No  persons  were  present, 
except  the  Plaintiff,  his  wife  and  Mr.  Robinson.    The 

agreement 
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agreement  was  made  betweeo  Mr.  and  Mrs.  Proctor ^ 
and  waa  in  these  terms  :-*• 

Ist.  That  an  action  which  had  been  brought  by 
Rchinstm  for  goods  supplied  to  the  wife  should  be 
stayed.  2nd.  That  the  rents  of  Mrs.  Proctors  property 
should  be  reeeived  by  herself  to  her  separate  use  till  a 
certain  period.  Srd.  That  the  subsequent  rents  should 
be  received  by  Mr.  Proctor.  4th.  Mr.  Proctor  to  settle 
an  annuity  of  60/.  upon  Mrs.  Proctor  payable  during 
her  life,  Co  co«imence  on  death  of  Mr.  Proctor.  IT  it 
should  nnfortonately  happen  that  Mrs.  Proctor  should 
deternrine  again  to  li^  separate  and  apart  from  Mr. 
Proctor,  then  she  was  to  have  an  annuity  of  40/.  during 
her  lifey  but  if  Mr.  Proctor  should  die  before  Mrs. 
Proctor  the  said  annuity  of  60/.  was  to  be  paid  to  her  in 
lieu  of  the  annuity  of  40/.  from  his  death.  5th.  That  Mr. 
Proctor  shonid  pay  Mr.  Robinson  the  costs  of  business 
transacted  by  him  for  and  on  the  instructions  of  Mrs. 
Proctor,  the  amount  to  be  ascertained  as  soon  as  might  be 
and  to  be  paid  by  annual  instalments  of  40/.,  and  interest 
in  the  meantime  at  4/.  per  cent.  6th.  That  Mr.  Proctor 
should  pay  his  wife's  debts  and  liabilities  as  soon  as  he 
could.  7th.  lliat  Mr.  Proctor  should  settle  the  furniture 
in  their  house  on  his  wife,  and  that  proper  deeds  and 
assurances  to  carry  into  effect  the  agreement  should  be 
forthwith  prepared  and  executed.  8th.  If  Mr.  and 
Mrs.  Proctor  should  unfortunately  again  separate 
before  Mr.  Proctor  received  rents  belonging  to  Mrs. 
Proctor  sufficient  to  reimburse  the  payments  made  in 
the  sixth  item  of  the  agreement,  be  was  to  receive  the 
rents  until  he  should  be  repaid  the  balance,  but  the 
annuity  was  to  become  payable. 

Certainly  a  more  one-sided  agreement,  even  if  legal, 
could  scarcely  be  produced.  It  is  difficult  to  see  what 
benefit  the  Plaintiff  could  get  from  it;  he  agreed  to  pay 

Mr. 


Proctor 
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1866,  Mr.  RohinsoiCs  professional  charges  for  his  employment 
by  Mrs.  Proctor^  for  which  be«  the  Plaintiff^  was  not 
liable;  he  agreed  to  pay  her  debts  generally,  whether 
RoBiMioM.  incurred  for  necessaries  supplied  to  her  or  not ;  be  agreed 
to  settle  his  furniture  on  her  for  her  separate  use,  and 
agreed  to  give  her  an  annuity  of  40/.  per  annum  if  they 
should  ever  live  separate  again ;  in  other  words,  if  she 
should  think  fit  to  leave  him.  At  this  time,  as  it  is 
shewn  by  the  letters  21  and  22,  the  Plaintiff  owed  little 
or  nothing  to  Mr.  Rohinsonj  and  no  cl^im  was  made 
against  him  for  costs  incurred  for  Mrs.  Proctor.  The 
Plaintiff  was  also  wholly  ignorant  of  the  nature  and 
amount  of  costs  incurred  by  his  wife.  The  Plaintiff 
had  no  professional  advice;  Mr.  Robinson  knew  that 
Mr.  Sharp  was  the  Plaintiff's  solicitor,  and  did  not  com- 
municate with  him,  unfortunately  not  following  therein 
the  course  adopted  by  Mr.  Sharp  towards  Mr.  Robinson. 

It  is  obvious  that  if  the  matter  had  rested  there,  this 
was  an  agreement,  the  performance  of  which  could 
never  have  been  enforced  in  any  Court  of  Equity. 

Mr.  Robinson  returned  home  the  same  day  and  sent 
a  copy  of  the  agreement  to  the  Plaintiff,  and  also  wrote 
to  Mr.  Sharp  to  inform  him  of  the  fact,  but  he  sent 
him  no  copy  of  the  agreement.  To  this,  Mr.  Sharp 
sent  an  answer,  complaining  of  Mr.  Robinson  so  acting 
in  his  absence,  and  referring  to  his  own  opposite  course 
of  proceeding,  and  to  which  Mr.  Robinson  sent  a  reply, 
stating  and  excusing  his  intention  of  persisting  in  his 
course.  With  the  exception  of  these  letters,  I  cannot 
find  that  anything  occurred  between  this  8th  of  Avgust, 
1864,  and  the  16th  May,  1855. 

On  the  16th  of  May,  1855,  and,  as  it  seems,  without 
any  previous    warning,    notice    or  appointment,    the 

Defendant, 


Proctoe 


RoBiMsoir. 
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DeFendanty  Mr.  Robinson,  and  his  clerk  Mr.  Qreen^       1866. 

called  on  the  Plaintiff  and  his  wife,  who  were  still 

inhabiting  the  same  house  together  at  Austwick.  When     _^    «. 

they  arrived  there^  they  found  Mr.  Robert  Brown,  who 

had  married  a  neice  of  Mrs.  Proctor,  present  as  a  guest. 

Mr.  Brown  did  not  leave  till  past  ten  at  night;  during 

his  presence  nothing  was  said^  but,  on  his  departure,  the 

deed  impeached  was  produced,  ready  engrossed.  No  copy 

of  it  had  been  sent  beforehand  to  the  Plaintiff  or  his  wife, 

no  written  instructions  had  been  given  to  Mr.  Robinson, 

and  if  any  had  been  prepared  by  Mr.  Robinson,  they 

were  never  seen  by  the  Plaintiff  or  his  wife,  and  are  not 

now  produced.    Even  the  agreement  of  August  previous 

was  not  produced  and  compared  with  the  deed.    The 

deed  itself,  which  is  a  long  one,  was  discussed  for  about 

two  hours,  and  was  then  duly  executed  by  the  parties  to 

it  at  about  half  an   hour  after  midnight.    After  the 

execution  of  it,  the  company,  consisting  of  the  Plaintiff 

and  his  wife,  and  the  solicitor  and  his  clerk,  continued 

to  discourse  for  about  three  hours,  and  left  between 

three  and  four  o'clock,  early  in  the  morning  of  the  17th 

of  May,  1866. 

The  deed  does  not  entirely  follow  the  agreement; 
some  additions  were  made,  one  of  which,  though  much 
relied  upon  by  the  Plaintiff's  counsel,  has  made  but 
little  impression  upon  me ;  it  is,  that  the  furniture,  which 
is  settled  for  the  separate  use  of  Mrs.  Proctor,  with  power 
to  her  to  appoint  it  by  will,  is  given,  in  default  of  appoint- 
ment, to  the  daughters  of  Mr.  Robinson,  Judging  from 
the  schedule  to  the  deed,  the  furniture  does  not  appear 
to  be  much,  and  the  prospect  of  obtaining  it  is  remote, 
as  it  depends  on  the  contingency  of  Mrs.  Proctor  not 
otherwise  disposing  of  it. 

The  deed  itself,  however,  is  radically  defective  in 

various 
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various  other  respeota.  In  the  first  place,  it  is  madei  as 
1  observed  of  the  agreement,  in  eonteuiplation  of  the 
future  separation  of  Mr.  and  Mrs.  Proctor,  and  the 
eflPect  of  this  clause  is,  to  give  her  40^  per  antntm,  by 
way  of. premium,  if  she  chose  to  leave  her  husband.  It 
is,  as  it  appears  to  me  and  as  I  observed  of  the  agree- 
ment, without  sufficient  consideration  as  regards  the 
husband.  The  suits  in  the  Divorce  Court  had,  in  fact, 
been  terminated,  except  as  to  costs,  by  the  cohabitation 
of  Mr.  and  Mrs.  Proctor  beginning  in  July^  1854,  and 
continued  since  that  time — a  period  of  ten  mouths.  By 
this  deed,  Mr.  Proctor  agrees  to  pay  41 7Z.  coats  of  Mrs. 
Proctor,  for  which  he  was  not  liable,  the  propriety  of 
•which  claim,  even  as  against  Mrs.  Proctor,  he  was 
wholly  incapable  of  judging  of,  and  respecting  which 
be  could  consult  no  one,  for  the  bill  of  costs  and  cash 
account  were  then  produced  to  the  Plaintiff  for  the  first 
time  and  were  not  left  with  him ;  he  had  never  seen  a 
copy  of  the  deed  before ;  he  had  no  independent  advice, 
and  be  executed  the  deed  on  an  unexpected  application 
at  midnight,  after  dinner  and  aubseq-uent  libations;  not 
that  I  mean  to  insinuate,  by  that  observation,  that  there 
is  the  least  evidence  that  Mr.  Proctor  was  in  the  slightest 
degree  intoxicated.  But  how  is  it  possible  that  a  deed 
can  atand,  executed  at  such  a  time  «Qd  accompanied  by 
such  circumstances?  The  husband  alone  is  tbe  party 
who  gains  nothing  and  gives  ap  all,  his  wife  gets  her 
debts  paid,  she  gets  an  annuity  of  602.  per  annum  after 
the  husband's  death,  and  40/.  per  €mnum  during  his  life 
if  she  thinks. fit  to  cast  him  off,  and  she  gets  the  settle- 
ment of  her  property  to  her  separate  use.  Her  solicitor 
^ets  the  payment  of  his  costs  secured  on  ample  secarity, 
without  taxation  and  without  examination,  he  gets  the 
wife  to  use  her  influence  to  obtain  tbe  execution  of  the 
deed  from  her  husband  (for  such  I  think  is  the  fair  infer- 
ence to  be  drawn  from  tbe  evidence),  on  the  assumption 

that 


CASES  IN  CHANCERY. 

tbat  sbe  will  be  provided  for  for  lifci  whether  she  leaves 
her  husband  or  not,  and  yet  he  never  telb  her  that  such 
a  stipulation  is  wholly  void  and  cannot  be  enforced,  and 
all  this,  I  repeat,  done  at  midnight,  without  either  the 
one  or  the  other  having  had  any  independent  advice. 

If  this  provision  about  future  separation  had  been  the 
only  thing  contained  in  the  deed,  the  rule  of  Lord 
-Cottenham  in  Simpson  v.  Lord  Howden  (a)  might  have 
been  applied,  but  this  deed  is  open  to  the  many  other 
objections  which  I  have  stated,  and  which  this  Court 
cannot  but  disapprove  of.  The  more  it  is  examined  the 
more  faulty  it  appears. 

Unless  the  Plaintiff  is  barred  by  acquiescence  the 
decree  appears  to  me  to  be  of  course.  The  transaction, 
however,  took  place  in  ilfoy,  1855,  and  this  bill  is  not 
filed  till  24th  June,  1864,  upwards  of  nine  years  after 
the  transaction  took  place.  The  Plaintiff  alleges  that 
be  never  discovered  what  the  real  contents  of  the  docu- 
ments were  until  the  middle  of  the  year  1863,  when 
Mr.  ItMn$on,  under  the  powers  contained  in  the  deed, 
having  contracted  to  sell  a  property  called  Bents  (a  part 
of  the  estate  comprised  in  the  deed  in  question  of  iifoy, 
1853),  the  purchaser  required  the  concurrence  of  the 
Plaintiff  in  the  conveyance,  who  referred  the  matter  to 
his  solicitor,  who  thereupon  discovered  the  whole  affair 
and  duly  explained  it  to  the  Plaintiff  and  his  wife. 

I  have  examined  the  evidence  carefully,  to  see  if  I 
could  discover  anything  to  discredit  this  statement  The 
only  thing  I  have  observed  is,  that  Mr.  Robinson  received 
the  rents  of  the  property  which  had  originally  belonged 
to  Mrs.  Proctor  and  which  was  included  in  the  indenture 

of 

(«)  3  Myl.  ^  Cr.  97. 
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of  May^  1855,  and  had  made  payments  thereout  to  them, 
which  struck  me  at  first  as  acquiescence  on  the  part  of 
the  Plaintiff.  But,  on  further  examining  the  matter,  I 
am  of  opinion  that  this  is  not  any  evidence  of  know* 
ledge  on  the  part  of  the  Plaintiff  of  the  contents  of  the 
deed,  for  the  receipt  of  rents  by  Mr,  Robinson  was  not 
in  accordance  with  the  provisions  of  the  deed,  and  must, 
therefore,  have  depended  on  some  arrangement  distinct 
from  it,  and  cannot  therefore  be  treated  as  an  acquies- 
cence to  the  deed. 


It  is  next  to  be  observed,  that  no  copy  of  the  deed 
was  ever  sent  to  the  Plaintiff,  nor  do  I  find  that  any 
accounts  were  sent  or  communications  made  to  him, 
which  were  inexplicable,  except  by  reference  to  the  deed, 
or  that  the  provisions  of  the  deed  were  ever  referred  to 
for  the  purpose  of  explaining  such  accounts  or  such 
communications.  It  is  true,  that  shortly  before  the  bill 
was  filed,  and  since  the  Plaintiff  was  made  acquainted 
with  the  matter  by  his  solicitors  in  1863,  Mr.  Robinson 
has  sent  in  an  account  to  the  Plaintiff,  containing  an 
account  of  his  receipts  and  payments  and  of  his  profes- 
sional costs.  This,  beginning  with  the  417/.  mentioned 
in  the  deed,  and  adding  to  it  the  costs  of  the  transaction 
itself,  together  with  interest  and  the  subsequent  accounts 
down  to  the  time  of  the  delivery  of  the  accounts,  amount 
in  the  whole  to  the  sum  of  1,0592. 19«.  But  this  is  the  first 
direct  notice  to  the  Plaintiff,  proceeding  on  the  footing 
of  the  indenture,  which  I  have  been  able  to  find  in  the 
evidence  which  would  disclose  to  the  Plaintiff  the  real 
nature  of  the  transaction  he  had  entered  into  in  Maj/^ 
1855. 


I  think,  notwithstanding  the  elaborate  statement  of 
Mr.  Robinson  and  his  clerk,  that  the  deed  was  ex- 
plained to  the  Plaintiff  clause  by  clause,  beginning  at  half- 
past 
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past  ten  o'clock  at  night  and  continuing  daring  the  two 
succeeding  hours,  daring  which  time,  however,  it  is 
proved,  that  though  Mr.  Robinson  and  his  clerk  drank 
nothing,  the  opposite  was  the  case  with  the  Plaintiff  and 
his  wife. 


Notwithstanding  this  evidence,  I  have  been  un- 
able to  come  to  the  conclusion  that  the  Plaintiff  did 
understand  this  explanation,  and  I  have  come  to  the 
conclusion  that  it  was  not  till  the  middle  of  1863  that  he 
did  really  know  what  he  had  been  asked  to  do,  and  what 
he  had  done  in  JUay^  1865.  Having  come  to  this  con- 
clusion, I  am  of  opinion  that  no  laches  can  tell  against 
the  Plaintiff  in  this  case,  and  that  the  deed  and  pre- 
liminary agreement  must  both  be  delivered  up  to  be 
cancelled.  Such  being  my  opinion,  it  follows,  as  a 
matter  of  course,  that  Mr.  Robinson  must  pay  the  costs 
of  this  suit  Mr.  Ellis  I  understood  did  not  appear  and 
had  not  acted  in  the  trusts,  and  has  not  therefore  incurred 
any  costs ;  if  this  be  erroneous,  the  Plaintiff  must  pay 
his  costs  and  add  them  to  his  own,  and  recover  both 
against  Mr.  Robinson.  The  other  Defendants  can  have 
no  costs.  They  are  Mrs.  Proctor  and  the  two  daughters 
of  Mr.  Robinson,  they  will  neither  have  to  pay  nor  re* 
ceive  costs. 


NoTB. — Affirmed,  in  sabttaDce,  by  the  Lords  Justices  (15  L.  T, 
431). 
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Feb.  23,  26. 

The  words 
"  survivors 
and  survivor" 
of  parents 
construed 
strictly, 
although  the 
children  of 
some  of  them 
took  an  inte- 
rest in  re- 
mainder. 


Re  USTICKE. 

rriHE  testator,  by  his  will  (1844),  bequeathed  his  per- 
sonai  estate  in  trust  for  all  the  children  of  his 
niece,  Georgiana  Beauchani,  who  should  attain  twenty- 
one,  equally. 

By  a  codicil  (1848),  the  testator,  in  reference  to  the 
above  bequest,  directed  that  the  share  of  each  daughter 
of  his  niece  should  be  paid  to  her  for  her  separate  use 
without  power  of  anticipation,  and  that  after  the  decease 
of  each  such  daughter,  the  securities,  the  dividends 
and  interest  whereof  were  so  payable  during  her  lifetime 
to  such  daughter,  should  go  to  and  be  divided  equally 
between  her  children  and  the  issue  of  her  children,  to 
be  vested  and  payable  at  the  times  and  in  manner  therein 
mentioned  ;  and  if  there  should  be  no  such  child  of  such 
party  so  dying,  then  that  the  trustees  should  stand  pos- 
sessed of  the  said  trust  monies  and  securities  in  trust 
for  the  survivors  or  survivor  of  all  the  children  of  his 
niece,  and  the  same  should  go  to  and  be  enjoyed  by 
them,  and  their,  his  and  her  children,  subject  to  the 
same  trusts  and  the  same  restrictions  in  all  things,  so 
far  as  the  same  were  applicable  thereto,  as  were  there- 
inbefore declared  of  the  original  share  of  each  of  the 
daughters  of  his  said  niece.  There  was  no  gift  over  if 
they  all  died  without  issue. 

The  testator  died  in  186L  His  niece  had  seven 
children,  all  of  whom  attained  twenty-one. 

TheophiluSf  one  of  the  niece's  children,  died  in  Jub/^ 
^  1864, 
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1864,  leaving  children,  and  Ann,  another  of  such  cbil-        1866. 
dren,  died  in  December,  1864. 

The  one-seventh  share  of  Ann  had  been  paid  into 
Court  by  the  trustees,  and  a  petition  was  now  presented  to 
have  the  rights  of  the  parties  to  it  declared,  and  to  have 
the  fund  transferred. 

Mr.  Baggallay  and  Mr.  C  Hall,  for  some  of  the 
children  of  the  niece,  argued,  that  the  children  of 
Theophilus  took  no  interest  in  Ann*$  share,  inasmuch  as 
Theophilus  did  not  survive  Ann. 

Mr.  Selwyn  and  Mr.  Rowcliffe,  for  the  children  of 
Theophilus,  argued  that  the  words  ''survivors  or  sur- 
vivor^' were  to  be  construed  **  others  or  other  ;'*  that  it 
was  impossible  to  suppose  that  the  interest  in  remainder 
of  the  children  of  Theophilus  who  survived  Ann  could 
depend  on  the  father  surviving  her. 

Mr.  £1  RomUly  for  the  trustees. 

The  following  authorities  were  referred  to : — ReKeejfs 
Will  (a) ;  Re  Corbet  f$  Trusts  (ft) ;  Eyre  v.  Marsden  (c) ; 
Jarman  on  Wills  (d). 

The  Master  of  the  Rolls. 

My  opinion  is,  that  the  words  ''  survivors  or  survivor" 
must  be  read  as  they  stand,  and  that  it  would  be  impos- 
sible to  hold  otherwise,  unless  I  made  a  new  will  for  the 
testator.  None  of  the  other  clauses  require  the  words 
''  survivors  or  survivor**  to  be  read  *'  others  or  other," 

and 

(a)  32  Beav.  122.  (r)  4  MyL  i  Cr.  231. 

(6)  Johnt,  591.  Id)  Vol.  2,  p.  751  (fird  edit.) 

z2 
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1866.       ^^^  i^  18  admitted  that  there  is  no  gift  over.     I  think 
^■^^v*^^      that  the  tendency  of  all  modern  authorities  is,  to  hold 

UsTicKB.      ^^^^  ^^^  ^^""^  "  survivor"  must  have  its  ordinary  plain 
meaning. 

I  will  look  at  the  cases ;  but  those  in  which  there  is  a 
gifl  over,  if  the  whole  class  die  without  issue,  are  quite 
distinct,  for  there  would  be  an  intestacy,  unless  the 
words  were  construed  ''others  or  other/' 


The  Mastbr  of  the  Rolls. 

Feb.  23.  I  have  looked  at  the  cases,  and  I  am  clearly  of  opinion 

that  the  words  ''survivors  or  survivor,*'  in  this  will,  must 
be  construed  literally,  and  that  I  cannot  change  them 
into  "others  or  other."  They  mean  surviving  in  the 
proper  sense  of  tlie  term. 


BRETT  V.  CARMICHAEL. 

Mar.  10. 

AAer  a  decree  TTND'ER  the  decree,  made  in  1864  in  an  administra- 
tration^uUfor'  tion  suit,  the  usual  accounts  had  been  taken  and 

payment  of  the  creditors  who  had  come  in  had  been  found  by  the 
the  remainiDg  certificate  of  the  Chief  Clerk.  These  debts  had  been 
assets  to  the     p^jj^  ^^^^  \yy  ^j^  order  made  in  July,  1865,  a  compromise 

titled,  persons  between  the  parties  was  confirmed,  and  the  distribution 
llaimTng  M      ^^  *®  ''"ods  had  been  directed. 

creditors,  and 

come  in  under  After  this,  certain  alleged  creditors  of  the  testator, 
the  decree,       resident  in  France,  had  commenced  proceedings  there 

took  proceed-  , 

ings  there  agamst 

against  the 

executors:  on  the  petition  of  the  executors  the  order  for  payment  to  the  beneficiaries 
was  stayed. 
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against  the  executors  in  respect  of  their  alleged  claims.  1866. 

The  testator's  assets  were  all  in  England  and  still  re-  ^<^^^"^>^ 

mained  ondistributed^  and  there  was  no  personal  repre-  «. 

sentative  of  the  testator  in  France.  Carmichael. 

Under  these  circumstances^  the  executors  presented  a 
petition  to  stay  the  distribution  of  the  assets  until  the 
determination  of  the  proceedings  iu  France,  and  for 
proper  inquiries  and  directions. 

Mr.  Hemming^  in  support  of  the  petition,  argued,  that 
both  the  rights  of  the  creditors  in  France  and  of  the 
executors  here  ought  to  be  protected. 

Mr.  Baggallay  and  Mr.  Holmes  for  the  Plaintiff,  and 
Mr.  Kat/y  Mr.  Osborne,  Mr.  Morgan  and  Mr.  Mac- 
naghien  for  other  parties,  resisted  the  application.  They 
argued  that  the  decree  of  this  Court  ought  not  to  be 
stayed  by  parties  in  France,  who  had  neglected  to  come 
in,  especially  as  their  claim  was  of  a  very  doubtful 
description,  and  that  it  would  be  unjust  to  keep  the 
parties  out  of  their  money  until  the  legal  proceedings  in 
France  had  terminated. 

The  Master  of  the  Rollsu 

It  is  constantly  the  practice  to  allow  creditors  to  come 
in  before  the  final  distribution  of  the  assets  (a). 

What  I  shall  do  is  this : — I  shall  stay,  for  the  present, 
the  order  for  distribution.  The  claimants  abroad  (the 
executors  know  who  they  are)  must  be  informed,  that, 
unless  they  come  in  on  or  before  the  first  day  of  next 
term,  I  shall  distribute  the  fund  as  it  stands.  Advertise- 
ments of  that  fact  must  be  inserted  in  the  Moniteur,  and 
the  rest  of  the  petition  must  stand  over. 

(a)  Loihley  v.  Hv^g,  11  Fei.  602;  Gillespie  v.  Alexander^  3  Rush. 
13a 
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Mar.  24. 


BEDFORD  V.  BEDFORD. 


A  sole  Plain-    fTlHIS  was  a  suit  for  the  administration  of  the  real  and 
died  aftc?de-  personal  estate  of  a  testator. 

cree,  an  order 
to  revive 

agaiuBthis  After  the  decree  had  been  made  the  sole  Plaintiff 

devisee  was       (JJed. 
made,  under 
the  15  &  16 

Vitt   <*.  HA 

•.62'.       '  ^^*  ^'  ^^^^^  ^^^  asked  for  an  order  to  revive 

under  the  16  k  16  Vict.  c.  86,  s.  52.  He  referred  to 
Dendy  v.  Dendy  (a);  WiUiams  v.  Williams  (b);  Jack- 
son V.  Ward  (c) ;  and  Laurie  v.  Criish  {d) :  see  also 
JEyre  v.  Breti{e);  and  Earl  Durham  v.  Legard(f)\ 
and  observed,  that  a  decree  having  been  made,  the  order 
now  asked  would  not,  as  it  would  before  decree,  be  open 
to  the  objection,  that  it  would  be  obtaining  a  supple- 
mental decree  before  a  decree  had  been  made  in  the 
original  cause. 


The  Master  of  the  Rolls. 

I   think  that  does  make  a  distinction.     Take  the 
order. 

(a)  5  W.  Rtp.  221.  (d)  82  Bern.  117. 

(6)  9  W.  Rep,  296.  (e)  34  B€at>.  441. 

(c)  1  Giff.  30.  (/)  Ibid.  442. 
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I 


HALE  V.  BUSH  ILL. 

N  1859,  the  testator,  Mr.  Mallalue,  granted  to  the  A  testator  had 
Plaintiff,  Hale,  a  lease  of  a  farm  for  seven  years,  fijjjntiffthe  ^ 
with  the  option  of  purchasing  it  within  that  period.    The  right  of  pre- 
testator  bad,  in  the  previous  year  (1868),  devised  the  estate^which 
farm  to  the  infant  Defendant.  ^f  ^^  P**:   , 

viouily  devised 
to  an  infant. 

The  testator  died  in  1861,  and  in  1864  the  Plaintiff  J^^*^"*jJ 
exercised  his  option  of  purchasing  the  farm;  but,  it  being  option  after  the 
vested  in  an  infant,  he  was  compelled  to  institute  this  and^filedh?^ 
suit  to  obtain  a  specific  performance  and  conveyance.       l>ill  against 

the  infant  and 
executor  for 

Mr.  H.  Humphreys,  for  the  Plaintiff,  argued  that  the  IP^^^"^  ^^ 

,  .  ,  lomiance. 

testator's  estate  was  liable  to  pay  the  costs  of  this  suit  The  Court 
which   had   been   occasioned   by  his  actw      He  cited  SJIfngt^thT** 
Purser  v.  Darby  {a);  The  Eastern  Counties  Railway  Deftodants. 
Company  v.  Tuffnell(b);  The  Midland  Railway  Com- 
pany V.  Westcomb  (c);  In  re  Weeding^s  Estate  {ji). 

Mr.  BaggaUay  for  the  infant.  This  was  not  an  abso- 
lute contract  for  sale,  but  a  mere  option  to  become  pur- 
chaser. There  was  no  contract  to  purchase  until  after 
the  testator's  death,  when  the  option  was  exercised,  and 
the  difficulty  is  accidental  and  attributable  to  no  one. 
There  should  be  no  costs  given  on  either  side.  He  relied 
on  Bannerman  v.  Clarke  (e). 


Mr. 


(a)  4  Kay  ^  J.  1.  (rf)  4  Jur.  (N.  S.)  707. 

(6)  3  RaUw.  Ca.  133.  (e)  3  Drew.  632. 

(c)  11  Sim.  57. 
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1866.  Mr.  Dickinson,  for  the  execotor,  contended  that  no 

costs  were  payable,  there  being  no  real  default. 

Mr,  Humphreys  in  reply. 


The  Mastbr  of  the  Bolls. 

When  I  find  conflicting  decisions,  I  must  necessarily 
follow  the  one  which  appears  to  me  to  be  that  most 
consonant  with  reason  and  equity.  I  shall  follow 
Bannerman  ▼.  Clarh,  which  appears  to  be  more  reason- 
able and  which  was  not  cited  before  the  Vice-Chan- 
cellor when  he  decided  Purser  v.  Darby, 

If,  after  a  contract  for  the  sale  of  an  estate,  the  vendor 
intentionally  did  some  act  to  embarrass  the  title,  this 
Court  would  make  him  or  his  estate  pay  the  costs  of  it 
But  the  fact  of  the  death  of  the  vendor  or  his  not  having 
made  his  will  or  of  his  not  having  disposed  of  the  pro- 
perty, would  not  appear  to  me  to  be  such  a  case. 

I  express  no  opinion  of  how  the  case  would  stand,  if, 
immediately  after  a  contract  for  sale,  a  testator  made  a 
will  and  devised  the  legal  estate  to  an  infant.  But  the 
difficulty  here  arose  from  the  act  of  God,  and  the  will 
was  made  prior  to  the  contract,  which  merely  gave  an 
option  and  which  the  Plaintiff  never  exercised  in  the 
testator's  lifetime. 


I  am  of  opinion  that  no  costs  ought  to  be  given  in 
this  case. 
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JEx  parte  THE  TRUSTEES  OF  THE  BIRMING- 
HAM  BLUE-COAT  SCHOOL. 

March  10,  12. 

T>  Y  a  private  act  of  parliament,  8  &  9  Vict.  c.  xxvii.  By  an  aet  of 
-^^    confirming  a  scheme  for  the  management  of  the  ^ndshTcfoart 
charity,  the  trustees  were  empowered  to  sell  all  trees,  were,  by  way 
stone,  coal,  ironstone,  brickearth,  clay,  loose  sand  and  vestment, to  be 
graveL    The  produce  was  to  be  paid  into  Court,  and  jfll®"''?,. 
applied  in  the  purchase  of  freeholds  near  Birmingham,  tualling'br 
By  the  15th  section,  the  money,  until  applied,  was  ''from  B^J^^^^^Rut 
time  to  time  to  be  laid  out,  under  the  direction  of  the  nnder  tbe 
Court,  in  the  purchase  of  navy,  victualliTtg  or  exchequer  ^^  33  and*^  ' 

misJ^  the  General 

Orders  of  the 
Ist  of  Febni- 

A  sum  of  2,896/.,  arising  from  the  sale  of  clay,  sand  JlJJlrttjloCed 
and  gravelj  had  been  paid  into  Court,  and  the  trustees,  them  to  be 
by  this  petition,  asked   that  it  might  be  invested  in  q^^Is.  ^^ 
Consols, 

Mr.  Speed,  in  support  of  the  petition,  referred  to  the 
23  ^  24  Vict.  c.  38,  and  to  the  General  Orders  of  the 
Ist  o(  February,  1861  (a),  and  he  argued,  that,  notwith* 
standing  the  terms  of  the  special  act,  the  fund,  being 
''  cash  under  the  control  of  the  Court,'*  might  be  in- 
vested in  Consols, 

He  also  referred  to  Morgan's  Pr.  (i). 

The  Master  of  the  Rolls  doubted  whether  such  an 
order  could  be  properly  made. 


Mr. 

(«)  30  Betm.  651.  (h)  Pagei  301,  684. 
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1865.  Mr.  Speed  produced  an  order  in  ReMitford'g  Estate^ 

March  12.     j^  ^hich  Vice-Chancellor  Wood  had  authorized  a  fund, 

Ex  parte      directed  to  be  laid  out  in  exchequer  bills,  to  be  invested 

The  Trustees  i^  Qonsols. 


OF  THE 
BiRHlNOHAH 

Blue  Coat 
School* 


The  Mabtbr  of  the  Rolls. 
I  will  Follow  that  authority. 


March  12,  13. 

Rules  as  to 
costs  upon 
petitions  to 
wind  up 
public  com- 
panies. 

When  the 
Court  makes 
no  order  on  a 
petition  to 
wind  up,  the 
shareholders 
supporting  it 
get  no  costs, 
and  the  share- 
holders resist- 
ing it  get  no 
costs  unless 
personally  as- 
sailed.    But 
when  the 
Court  makes 
the  winding- 
up  order,  we 
shareholders 
or  creditors 
supporting  it 
get  one  set  of 
costs  between 
tliem. 


Re  THE  HUMBER  IRON  WORKS  COMPANY. 

/^N  the  20th  of  February^  1866,  the  shareholders  of 
^^  this  company  confirmed  a  resolution  for  winding 
it  up  voluntarily,  and  for  appointing  Mr.  Child^  the 
liquidator^  at  a  considerable  salary. 

On  the  27th  of  February^  1866,  Messrs.  Lathan  and 
Smith,  creditors  of  the  company,  presented  a  petition, 
through  the  company's  solicitors,  for  winding  it  up  under 
the  supervision  of  the  Court,  and  for  continuing  Mr. 
Child  M  the  liquidator. 

Upon  this,  Mr.  Witham,  a  large  judgment  creditor  of 
the  company,  presented  a  second  petition  for  winding 
it  up  compulsorily.  He  suggested  that  the  first  petition 
had  been  presented  in  collusion  with  the  company,  in 
order  to  continue  the  voluntary  winding  up  and  to 
retain  Mr.  Child  in  the  management,  contrary  to  the 
interests  of  the  creditors.  This  second  petition  could 
not  be  heard  until  the  17tli  of  March. 

Mr.  Selwyn  and  Mr.  Marten  now  (12th  March)  ap- 
peared on  behalf  of  Messrs.  Lathan  and  Smith,  and 
agreed  to  take  an  order  for  winding  up  the  company 
compulsorily. 

Mr. 
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Mr.  Roxburgh,  for  Mr.  Witham,  said  that,  in  that       1866. 
case,  it  would  be  unnecessary  to  bring  on  his  petition      ^^n^ 
on  the  17th  of  March.    He  asked  to  withdraw  it,  and  ^^^  r^mbbr 
for   his    costs.      He  cited  In  re  Marlborough   Club   Ibon  Works 
Company  (a). 

Mr.  Baggallay  and  Mr.  Druce  for  the  company. 

Mr.  Jessel,  Mr.  Southgate,  Mr.  Bagshawe  and  Mr. 
F.  Harrison  appeared  for  other  large  creditors  to  insist 
on  a  compulsory  winding  up.  They  asked  for  their 
costs. 


The  Mastbb  of  the  Rolls. 

I  have  considered  the  question  of  costs  in  this  case,  March  13. 
and  I  shall  presently  state  the  rule  which  I  have  adopted 
and  expressed,  and  which  I  intend  to  follow.  But  the 
case  of  Mr.  WUham  is  an  exception,  and  does  not  come 
within  the  ordinary  rule ;  for  I  think  that  he  is  entitled 
to  the  costs  of  his  petition,  presented  by  him  under 
peculiar  circumstances.  The  other  petition  was  really 
the  petition  of  the  company,  asking  the  continuance  of 
this  OtEcial  Liquidator.  Mr.  Witham  was,  therefore, 
justified  in  presenting  his  petition,  which  was  a  proper 
one  for  the  purpose,  and  I  shall  allow  him  his  costs  out 
of  the  estate. 

With  respect  to  the  other  creditors,  two  cases  are 
to  be  considered  in  determining  the  proper  rule;  one 
where  the  Court  refuses  to  make  any  order,  and  the 
other  where  it  makes  the  order  to  wind  up  the  company. 
The  rules  as  to  costs  are  separate  and  distinct  in  these 
two  cases. 

I  will 

(«)  1  L.  K  {Eq.)  216. 
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1866.  I  will  take  the  first  casei  where  the  Court  refuses  to 

^"^^^  make  the  order.  In  that  case,  I  shall  adopt  the  rule 
The  Humbbe  which  I  stated  yesterday  in  the  Aoglo-Oreek  case  (a\ 
^  oThpamt**  namely,  that  where  the  Court  refuses  to  make  the  order, 
the  company  opposing  the  order  will  hare  their  costs 
from  the  Petitioner.  But  contributories,  shareholders  or 
creditors,  who  appear  and  support  the  petition,  cannot 
have  their  costs,  for  as  they  come  to  support  the  Peti- 
tioner they  cannot  have  their  costs  from  him.  As  to 
those  who  appear  to  oppose  the  petition,  I  shall  give 
them  no  costs,  except  where  a  personal  charge  is  made 
against  them  of  such  a  character  as  to  justify  them  in 
appearing  and  opposing  the  petition.  If  they  be  free 
from  blame,  and  if  the  charges  against  them  are  dis- 
proved, I  shall  give  them  their  costs,  to  be  paid  by  the 
Petitioner. 

In  the  other  case,  where  the  Court  grants  the  prayer 
of  the  petition,  it  gives  no  costs  to  those  who  appear  to 
oppose  it,  for  the  Court  makes  the  order  against  them. 
The  Court,  however,  gives  costs  to  the  company  out  of 
the  estate.  Where  shareholders  or  creditors  appear  for 
and  support  the  petition  which  asks  that  the  company 
may  be  wound  up,  and  the  Court  makes  the  order,  it 
allows  them  one  set  of  costs. 

I  have  written  down  the  rule  thus  : — 

'^  Where  the  Court  refuses  to  make  any  order,  the 
shareholders  supporting  the  petition  get  no  costs,  and 
the  shareholders  resisting  the  petition  get  no  costs  from 
the  Petitioner,  unless  personally  assailed.  Where  the 
Court  makes  the  order  to  wind  up,  and  shareholders  or 
creditors  appear,  together  or  separately,  to  support  it, 
one  set  of  costs  is  given   amongst  them  out  of  the 


estate." 


In 

(a)  Poii. 
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In  this  case  there  are  four  creditors  who  appear,  and       1866. 
they  must  arrange  how  the  one  set  of  costs  is  to  be      ^^*v*^^ 
distributed  amongst  them.  The  H^mber 

Iron  Works 
Company. 


Re  THE    CONSTANTINOPLE   AND    ALEX- 
ANDRA  HOTEL  COMPANY. 

M^KTck  12. 

A  N  order  had  been  made  to  wind  up  this  company.  Under  r  wind- 
-^    and  Messrs.  Smith  and  Eldborovgh  claimed  to  be  'J^^JPn^J* 
creditors  of  the  company  for  8,000/.    The  official  liqui-  party  clRjming 
dator  took  oat  a  summons  calling  on  Messrs.  Smith  must  either 
and  Eldborough  to  make  the  usual  affidavit  of  documents  ■ubmit  to  pro- 

,  .  duce  rU  docQ- 

in  their  possession  and  to  produce  them.  The  Chief  Clerk  menu  in  his 
proposed  making  the  usual  order,  but  the  claimants  ^^1'***^  h*^*" 
disputed  his  jurisdiction  and  asked  for  an  adjournment  clRim,  or  it 
into  Court,  which  was  granted.  flowed.  **" 

Mr.  Bevir  in  support  of  the  application.  The  practice 
under  the  Winding-up  Act  is  similar  to  that  «n  a  cre- 
ditors' suit.  It  is  the  ordinary  course  in  creditors'  suits 
to  make  the  claimant  produce  all  documents  relating  to 
his  claim.    He  referred  to  the  15  j^  16  Vict.  c.  86, 1. 18. 

Mr.  Locock  Webb  for  the  claimants.  This  is  the  first 
application  of  this  sort,  and  the  statute  referred  to  only 
applies  to  suits.  The  case  of  a  creditor  is  very  different, 
for  creditors  are,  after  decree,  as  it  were,  parties  to  the 
suit 


,     The  Master  of  the  Rolls. 

In  creditors'  suits  it  is  my  practice,  if  a  claimant  does 
not  bring  forward  his  papers,  to  disallow  his  debt,  and 
I  follow  the  same  course  when  winding  up  companies. 

I  cannot 
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1866*       I  cannot  make  the  order  on  these  claimants  compulsorilyi 

^'"^^^"*-^      but  I  must  disallow  their  claim  unless  they  bring  in  all 

ThbConitan-  ^^^  documents.     No  one  can  properly  proye  his  debt 

TiNoPLB  AND   wlthout  producing  all  the  documents  relating  to  it    The 

Hotel        Respondents  must  pay  the  costs, 

COMPAMT.         

Note.— &f  25  ^  26  Vict.  c.  89,  g.  115,  117. 


1865. 

March  24. 

Distinction 
between  a  de- 
cree to  admi- 
nister the 
estate  of  A.  B. 
and  a  decree 
directing  his 
legal  personal 
representative 
either  to  ad- 
mit assets  or 
to  account. 

When,  after 
a  decree  di- 
recting a  legal 
personal  re- 
presentative to 
admit  assets 
or  account,  he 
pavs  debts,  he 
will  be  allowed 
them,  though 
the  estate 
should  prove 
deficient.    But 
when  such  a 
payment  is 
made  after  a 
decree  for  the 
administration 
of  the  estate 
the  rule  is 
otherwise. 


GEORGE  V.  GEORGE.    (No.  1.) 

A  TESTATOR,  W.  IF.,  died  in  1841,  and  Greavei 
'^^  and  WrigfU  were  his  executors  and  trustees. 
Cfreavei  died  intestate  in  1869  and  Bagthawe  was  his 
representative.  In  1861,  the  usual  decree  was  made  for 
the  administration  of  the  estate  of  W.  W,  the  testator. 
The  decree  also  ''ordered  that  what  should  be  coming 
from  Greaves  should  be  answered  by  the  Defendant 
Bagshaufe^  his  administrator,  out  of  his  estate  come  to 
his  hands  in  a  due  course  of  administration.  And  in 
case  Bagshawe  should  not  admit  assets  of  Cfreavei  suffi- 
cient for  the  purpose  aforesaid,  then  it  was  ordered  that 
an  account  should  be  taken  of  the  personal  estate  of 
Greaves  received  by  Bagshawe^  or  by  any  other  person 
or  persons  by  his  order  or  for  his  use." 

In  taking  the  accounts,  a  sum  of  1,201/.  3«.  6d.  was 
found  due  from  Greaves*  estate  to  the  estate  of  the  tes- 
tator  TF.  TF.,  and  Bagshawe  declined  to  admit  assets  to 
pay  it.  An  account  was  thereupon  taken  of  Greaves* 
estate. 

The  Chief  Clerk  found  that  Bagshawe  had  received 
assets  of  Greaves  to  the  amount  of  16,616/.,  and  that 

he 
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he  had  paid  or  was  entitled  to  be  allowed  22|052/.y 
leaving  a  balance  of  6^436/.  due  to  him.  But  it 
appeared  that  Bagshawe  bad,  since  the  decree  of  186 1, 
paid  debts  of  Greaves  to  the  extent  of  6JS70L  There 
was  still  some  outstanding  estate  of  Greaves^  which  had 
not  been  ascertained  under  the  decree. 


The  Plaintiff  contended,  this  sum  of  6|670/.  ought  to 
b»  disallowed,  on  the  ground  that  it  had  been  paid  after 
the  decree,  to  the  exclusion  of  the  debt  due  from  Greaves 
to  the  estate  of  the  testator.  The  Chief  Clerk  reserved 
the  question  for  the  future  decision  of  the  Court  The 
cause  now  came  on  for  further  consideration. 

Mr.  Selwyn  and  Mr.  Woodhouse  for  the  Plaintiff. 

Mr.  Eddis,  Mr.  Elderton,  Mr.  Cole  and  Mr.  Bag- 
ihawe  for  the  other  parties. 


The  Master  of  the  Rolls. 

The  Defendant  Bagthawe  has,  since  the  decree  was 
made  in  this  cause,  paid  simple  contract  debts  for  which 
the  personal  estate  of  his  intestate  was  liable,  and  I  am 
of  opinion  that  these  payments  must  be  allowed. 

I  must  point  out  a  distinction  between  what  I  call  a 
decree  for  the  direct  administration  and  a  decree  for  the 
collateral  administration  of  an  estate.  It  is  true  that,  in 
a  suit  for  the  administration  of  an  estate,  if  payments  are 
made  by  the  executor  or  administrator  after  a  decree  has 
been  made  for  the  administration  of  an  estate,  that  is,  if 
the  executor  or  administrator,  knowing  that  there  is  a 
deficiency  of  assets,  thinks  fit  to  pay  a  simple  contract 
debt  in  full,  all  that  he  can  do  is,  to  stand  in  the  place 
of  the  creditor  whom  he  pays,  and  he  must  bear  the  loss 

if 
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1865. 


if  the  estate  should  prove  insufficient  to  pay  all  the 
debts  (a). 

• 
Here  a  debt  is  due  to  the  estate  of  a  testator  from  his 
executor  Greaves  who  is  dead,  and  the  administrator  of 
Oreaves  is  called  on  to  admit  assets  or  to  account  for 
the  personal  estate  of  Greaves  received  by  him.  This  is 
not  a  simple  decree  for  the  administration  of  the  estate 
of  Greaves;  it  is  a  decree  for  the  administration  of 
the  estate  of  W*  W,  Under  it,  the  representative  of  a 
deceased  debtor  to  the  estate  of  W»  W.  is  required  to 
make  good  the  debt;  if  assets  are  not  admitted  by 
him,  you  must  take  the  account  against  him,  and  if 
a  balance  is  found  in  his  hands^  you  are  entitled  to  be 
paid  out  of  it  what  is  due  to  the  estate  administered 
under  the  decree :  but  this  is  all ;  if  you  seek  any  other 
relief  it  can  only  be  had  by  means  of  a  suit  for  the 
administration  of  the  estate  of  the  deceased  executor. 
If  it  were  otherwise,  you  might  have  a  cluster  of  admi- 
nistrations of  different  estates  in  one  suit. 


Where  a  Defendant,  being  a  legal  personal  representa- 
tive, is  directed  either  to  admit  assets  or  to  account  for 
the  estate  which  he  holds  in  trust,  it  is.  a  sort  of  col- 
lateral order,  made  for  the  purpose  of  ascertaining 
whether  a  personal  order  can  be  made  against  him  for 
payment  of  the  debt  due  from  the  estate  he  represents. 
If  he  does  not  admit  assets,  an  account  is  taken  and 
the  debt  is  paid  out  of  the  assets  in  his  hands. 


If  you  want  to  go  further,  you  must  take  such  pro- 
ceedings as  you  may  be  advised  against  Bagshawe  to 
administer  the  estate  of  Greaves. 


{a)  Jones  v.  Jukes,  2  Ves.  jun, 
518 ;  Shetoen  v.  Vandtrhorst,  1  A. 
4-  MifL  347 \2R.S(  Myl.  75; 


Bugden  v.  Sage,  3  Afy/.  tf  Car. 
683,  687 ;  MUckelsan  v.  Piper, 
8  Sintm  66.  .• 
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THE  CRENVER,  &c.  MINING  COMPANY 

(LIMITED)  V.  WILLY AMS.  Jan.  19. 

^  Feb.  9. 

MR.JESSEL  and  Mr.  Prendergast  for  the  Plaintiffs.  A  bill  prayed 
^  that  a  mort- 

gage might 

Mr.  Baggallay  and  Mr.  Rowcliffe  for  Willyams.  ^dforfurther 

relief,  but  it 

In  re  Strand  Music  Hall  Company  {Limited)  (a)  was  J^j^  ^  ^^^ 

cited.  extent    The 

Court  refused 
the  relief 

Mr.  Beavan  for  the  assignee  of  Oriffin.  asked,  or  to 

raake  a  decree 

for  redemp- 

Mr.  Je>,el  in  reply.  «- -  P^J;;, 

was  properly 
due,  and  dis* 

The  Master  of  the  Rolls.  ?}f**?J^®  . 

^  bill  with  costs. 

pt^.»  •••■It  ••!  ^  mining 

1  ills  IS  a  suit  instituted  by  the  companyi  praying  that  company,  em- 

a  deed  of  the  23rd  of  January,  1865,  executed  by  the  voy'extiio 

^  ^'  '  •'  raise  money, 

company,  may  be  declared  void  as  against  the  company,  gave  a  security 
and  that  it  may  be  decreed  to  be  delivered  up  to  be  ionics  d"e**' 
cancelled.    The  bill  also  prays  for  an  injunction  to  re-  and  ^  become 
strain  the  Defendants  (who  are  bankers  carrying  on  contoactor,  to 

business  at  Truro  in  Cornwall  under  the  name  of  "  The  ^**<^";  *^®y  , 
,-..        >   n     « ifv  r  1.  •         i.   1  were  indebted : 

Miners  Bank  )  from  taking  possession  of  the  property  --Held,  that 

or  effects  of  the  mining  company  by  virtue  of  this  deed,  *^^   ^^  ^uu 

and  from  exercising  any  powers  contained  in  it  against  not  euarantee 

.1  the  debt  of  a 

the  company.  .tranger,  still, 

This  that  the  ad- 
r  \  oc  D       ir  vances  to  the 

(a)  35  Btm,  153.  contractor 

might  be  valid 
if  he  were  the  agent  of  the  company,  and  iemhU,  that  the  security  would  be  valid  to 
the  extent  of  the  money  properly  expended  by  the  contractor  on  the  works  of  the 
company. 

VOL.  XXXY— HI.  A  A 
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1866.  Thifl  suit  is  a  striking  instance  of  the  advantage  de- 

^^^^^^      rived  from  the  impersonal  character  of  a  duly  registered 
Cremtbr,  &c.  P^^^  stock  company,  and  it  also  conveys  a  warning  to 
MiMiKo  Co.    ^11  persons  how  they  deal  with  companies  of  this  de- 
V.  scription.    On  the  23rd  January  in  last  year  (1865), 

the  directors  of  the  company,  knowing  perfectly  what 
they  were  doing,  and  having  full  power  to  bind  all  the 
shareholders  within  the  legitimate  exercise  of  the  powers 
conferred  upon  them,  executed  a  deed  of  mortgage  to 
the  Defendants,  who,  relying  upon  the  validity  of  that 
deed,  advanced  large  sums  of  money.  A  change  of 
directors  takes  place,  and  in  the  month  of  November 
following  the  new  directors  file  the  present  bill,  con- 
tending that  the  act  of  the  previous  board  was  wholly 
ultra  vires  and  that  the  whole  transaction  must  be  set 
aside. 

I  am  of  opinion  that  two  questions  arise  which  I  must 
consider;  first,  whether  the  deed  o(  January^  1865,  was 
authorized  by  the  constitution  of  the  company  to  any 
and  if  any  to  what  extent,  and  secondly,  if  it  was  not, 
whether  the  moneys  advanced  by  the  Defendants  were 
applied  for  the  benefit  of  the  company,  either  in  pay- 
ment of  previously  existing  liabilities  of  the  company, 
or  in  defraying  the  expense  of  the  works  of  the  company. 

The  company  was  incorporated  in  November ^  1863, 
for  the  purpose  of  acquiring  and  working  certain  mines 
in  the  county  of  Cornwall.  The  nominal  capital  was 
160,000/.  in  30,000  shares  of  5/.  each.  The  articles  of 
association,  to  which  I  shall  have  presently  to  refer,  were 
duly  registered,  and  the  company  took  five  mines.  After- 
wards, and  about  two  months  after  their  incorporation 
(28th  January^  1864),  they  entered  into  a  written  con- 
tract with  Mr.  Ghriffin,  an  engineer,  who  was  to  under- 
take to  supply  materials  and  construct  and  erect  certain 

buildings, 
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buildings,  luachinery,  engines  and  plant  necessary  for 
the  proper  working  of  the  mines  they  had  taken^  the 
sum  of  85^0007.  to  be  paid  in  the  following  manner,  Crbnvs^!  &c. 
viz.  :~one  half  (being  42,500Z.)  in  17,000  shares  paid  up  ^i^j'^^^^''- 
to  the  extent  of  one-half,  that  is  50s.  per  share,  and  the 
remainder  in  money.  Mr.  Griffin  contracted  that  he 
would,  before  the  Ist  August^  1865,  complete  the  build- 
ings and  machinery,  in  all  respects,  according  to  the 
requirements  of  the  engineer  of  the  company,  in  a  state 
fit  for  the  immediate  working  of  the  company.  The 
payments  under  the  contract  were  to  be  made  to  the 
contractor  every  month,  on  the  certificate  of  the  engineer 
of  the  company,  less  twenty  per  cent.,  half  in  cash  and 
half  in  shares,  and  the  twenty  per  cent,  was  to  be  retained 
by  the  directors  until  the  completion  of  the  works  as  a 
security  for  the  fulfilment  of  the  contract. 


On  the  30th  June^  1864,  a  supplemental  contract  was 
entered  into  between  Mr.  Griffin  and  the  company, 
making  certain  arrangements  respecting  calls  on  shares, 
to  which  I  do  not  think  it  material  more  fully  to 
refer.  Considerable  sums  of  money  were  advanced  by 
the  bankers  to  Mr,  Griffin  to  enable  him  to  go  on 
with  the  works,  and  in  the  beginning  oi  January ^  1865, 
be  owed  the  Defendants  upwards  of  14,000/.  for  moneys 
advanced  to  him.  The  company  also  owed  the  bankers 
1,272/.,  and  the  company  were  also  liable  for  5,000/.  on 
bills  not  then  at  maturity  discounted  by  the  banking 
company,  and  which  formed  part  of  the  14,000/.  due 
from  the  contractor. 


In  this  state  of  things,  the  indenture  in  question  was 
executed,  it  bears  date  the  23rd  January ^  1865,  and  is 
made  and  executed  by  Mr.  Griffin  of  the  first  part,  the 
Plaintiffs,  the  company,  of  the  second  part,  and  the  De- 
fendants, the  bankers,  of  the  third  part,  it  recited  the 

A  A  2  contract 
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1866.       contract  with  Griffin,  and  that  he  had  since  constructed 
^'**"^**^      divers  of  the  works  contracted  for,  and  had  erected  divers 
Crbmvbr,  &c.  buildings^  machinery^  &c ,  and  had  supplied  materials , 

MiMiMo  Co.    for  the  same  in   pursuance  of  the  contract ;   and  it 
Limited 

V.  further  recited  (as  the  facts  were)  that  Oriffin  had 

WiLLTAMs.  received  19,678Z.  from  the  company  in  part  payment, 
and  6,266  shares  2/.  lOs.  paid  up,  and  1,423  shares 
2Z.  Ids.  paid  up,  and  that  a  large  sum  still  remained  due 
to  him  from  the  company  under  the  contract  That 
Griffin  was  possessed  of  machinery  and  timber,  and 
that  he  was  indebted  to  Messrs.  Willyams  in  14,239/., 
for  moneys  advanced  for  the  purpose  of  the  said  con- 
tract, and  that  the  company  was  indebted  to  Messrs. 
Willyams  in  the  sum  of  1,272/.  for  moneys  advanced, 
and  that  Griffin  had  applied  to  Messrs.  WiUyams  to 
make  further  advances  to  enable  the  contract  to  be 
carried  out,  which  they  had  agreed  to  do  on  having  the 
repayment  of  the  14,289/.  and  1,272/.  and  any  other  sum 
advanced  by  them  to  Griffin  secured  as  after  appearing. 
The  indenture  then  witnessed,  that  Griffin  and  the  com- 
pany covenanted  to  pay  to  Messrs.  Willyams  the  14,239/. 
and  1,272/.  with  all  further  sums  advanced  to  Griffin 
with  interest.  And  Griffin  assigned  to  Messrs.  Willyams 
all  moneys  due  or  to  become  due  under  the  contract,  and 
all  engines  and  timber,  &c.,  and  the  company  assigned 
to  Messrs.  WiUyams  all  tin,  copper,  &c.,  to  be  raised  out 
of  the  mine.  This  was  made  subject  to  redemption  on 
payment  of  the  moneys  covenanted  to  be  paid,  and  the 
deed  contained  a  power  of  sale  in  default  of  payment. 

The  first  question  is,  whether,  having  regard  to  the 
articles  of  association,  this  was  a  valid  instrument  to  any 
and  if  any  to  what  extent.  The  clauses  of  the  articles 
which  relate  to  this  subject  are  as  follows: — 

By  the  81st  section  of  the  articles,  it  is  provided,  that 
no  purchase,  sale,  contract  or    agreement,  made  or 

entered 
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entered  into  by  the  promoters  or  directorSi  or  act  done 

by  the  directors^  to  which  the  assent  of  the  company  in 

general  meeting  should  have  been  given,  should  be  after-  Cmntbk,  &c. 

wards  impeached  as  ultra  vires* 


By  the  83rd  section,  the  directors  are  empowered  to 
raise  any  sums,  by  mortgage  of  all  or  any  part  of  the 
company's  estates  or  otherwise  as  therein  mentioned. 


MiNIMO  Co. 
Limited 

V. 
WiLLTAMI. 


By  the  84th  section  it  is  provided,  that  all  securities 
made  on  behalf  of  the  company,  may  be  made  in  such 
form  and  may  contain  such  powers,  &c.,  including  powers 
of  sale,  as  the  directors  shall  think  fit,  and  shall  be  sealed 
with  the  seal  of  the  company  and  countersigned  by  the 
secretary,  and  when  so  signed,  sealed  and  countersigned, 
shall  be  valid  and  conclusive  and  enforceable  against  the 
company  without  the  necessity  of  proving  any  other 
matters  than  their  having  been  executed  in  the  manner 
aforesaid. 

It  certainly  is  very  difficult  to  say  that  a  mortgage  of 
the  property  of  the  company  to  secure  a  debt  due  from 
their  contractor  to  the  bankers  of  the  company,  falls 
within  the  scope  of  the  powers  of  the  directors  or  within 
the  contemplation  of  the  83rd  clause  of  the  articles. 
But,  on  the  other  hand,  it  is  very  diffi^cult  to  say  that 
the  indenture  of  mortgage  of  January,  1865,  is  wholly 
void,  and  that  it  ought  not  to  stand  as  a  security  for 
anything. 


At  the  date  of  the  indenture,  as  I  have  already  stated, 
the  Defendants  had  discounted  acceptances  of  the  com- 
pany for  5,002/.,  which  bills  had  not  then  arrived  at 
maturity,  but  were  still  running  and  about  to  become 
due  from  the  company.    There  was  also  a  further  sum 

of 
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1866.       of  1,272/.  \s.  7d.  due  from  the  company  to  the  De- 
^^v^^      fendants,  and,  in  truth,  the  Plaintiffs,  by  their  connsel 

Crekver  &c.  ^^  ^^^  ^^h  ^^^^  ^o  pay  these  two  sums  to  the  De^ 
Mining  Co.    fendants,  not,  they  say,  as  the  price  to  be  paid  for 
V.  cancelling    the    indenture,   but  out  of  their  bounty, 

WiLLYAMs.  because  they  really  owe  the  money  which  they  are 
willing  to  repay.  But  I  am  of  opinion,  that  to  give  se- 
curity for  these  two  sums  of  money  was  within  the  scope 
and  authority  of  the  directors,  and  that  they  are  properly 
secured  by  the  deed.  I  am  not  acquainted  with  any 
case  where  a  Court  has  ordered  a  deed  to  be  delivered 
tip  to  be  cancelled  where  it  was  a  valid  security  for  any 
sum  of  money.  In  truth,  in  all  those  cases  in  which  the 
Court  has,  by  its  decision,  partially  affected  the  validity 
of  a  deed  (as  for  instance  where  it  has  set  aside  the  sale 
of  reversions  for  the  ground  of  inadequate  consideration), 
it  has  not  directed  the  deed  to  be  cancelled,  but  has  de- 
clared that  it  should  stand  as  a  security  for  the  money 
actually  paid  for  the  purchase  of  the  reversion  and  for 
^  interest  upon  that  amount.  The  bill  here  does  not 
contain  any  prayer  or  offer  to  that  effect.  It  states,  no 
doubt,  in  paragraph  twenty-three,  that  endeavours  were 
made  for  a  compromise  on  that  footing,  but,  as  the  bill 
stands,  it  simply  asks  for  an  injunction  to  restrain  the 
Defendants  from  acting  upon  the  powers  contained  in 
that  deed  and  for  the  delivery  up  and  cancellation  of  the 
deed  itself. 


J 


It  is  also  difficult  to  say  that  the  right  of  the  De- 
fendants under  that  deed  would  be  confined  to  making 
the  mortgage  a  security  only  for  these  two  sums.  The 
company  expressly  covenant  that  they  will  pay  any  sum 
of  money  to  be  advanced  after  the  date  of  the  deed  to 
the  contractor,  Mr.  Qriffin,  Now  it  is  unquestionably 
true,  that  it  would  not  be  within  the  scope  of  the  autho- 
rity of  the  directors  to  guarantee  the  payment  of  a  debt 

to 


CASES  IN  CHANCERY. 


359 


MiNIMO  Co. 

LlMITSD 

V. 

WlIiliTAMI. 


to  be  contracted  thereafter  between  a  stranger  and  his  1866. 
banker,  in  which  the  company  bad  no  concern  ;  but  if  ^"^i^*^ 
the  directors  think  fit  to  constitute  a  person  their  agent  Crbmter,  &c. 
or  servant  for  a  particular  purpose,  and  undertake  to 
repay  the  money  to  be  advanced  to  that  servant  or 
agent,  as  if  it  were  advanced  to  them,  I  am  not  aware 
of  any  principle  or  authority  which,  in  that  view  of  the 
case,  would  enable  the  principal  to  repudiate  the  pay- 
ment made  to  his  agent  by  his  authority.  If  so,  it 
requires  this  deed  to  be  examined,  to  see  whether  the 
true  scope  and  construction  of  it  is  not,  in  effect,  to 
make  Mr.  Griffin  their  agent  for  the  receipt  of  the 
moneys,  to  be  applied  by  him  for  the  purpose  of  the 
buildings  and  works  which  he  was  directed  to  construct 
and  perform  for  the  use  of  the  company.  If  this  be 
taken  as  the  true  construction  of  the  mortgage  deed, 
then  upwards  of  9,000/.  have,  since  the  execution  of  the 
deed,  been  advanced  by  the  Defendants  to  Mr.  Griffin. 
on  behalf  of  the  Plaintifis.  If  he  was  the  Plaintiffs* 
agent,  it  was  not  necessary  for  the  bankers  to  see  how 
the  money  was  applied.  But  even  if  this  construction 
could  not  be  put  on  the  indenture  of  January,  1865; 
still,  in  my  opinion,  it  would  be  difficult  to  hold  that 
the  Defendants,  the  bankers,  would  not  be  entitled, 
under  the  covenant  I  have  referred  to,  to  claim  against 
the  Plaintiffs,  the  company,  all  such  sums  of  money 
as  were  paid  by  the  Defendants  to  Mr.  Griffin,  and  were 
by  him  properly  expended  on  the  works  performed  by 
him  for  the  company.  This,  as  I  understand  it,  amounts 
to  the  sum  of  7,485^1,  which  has  been  certified  by  the 
engineer  of  the  company  to  have  been  properly  ex- 
pended. 


To  this  it  is  urged,  that  an  action  has  been  brought 
for  this  amount,  and  that  only  2,294/.  or  thereabouts 

has 
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1866.       h^s  been  recovered,  and  this  must,  therefore,  be  taken 

^■^^'^^^      to  be  the  full  amount  which  could  be  recovered  under 

Crbnver   &c.  ^^^  covenant.     If  that  question  has  been  so  decided  at 

Mining  Co.  law,  it  would  unquestionably  govern  my  decision  here, 
V.  where  the  same  points  arise,  but  I  do  not  so  understand 

WiLLYAMs.  what  took  place  in  the  action,  nor  do  I  see  anything  in 
the  deed  itself,  or  in  the  acts  of  the  parties,  which  limits 
the  security  of  the  Defendants  for  the  repayment  of  the 
sums  advanced  by  them  to  two-fifths  of  the  value  of  the 
works  actually  completed  by  Cfriffin,  although  the  De- 
fendants may  have  been  cognizant  of  a  former  arrange- 
ment between  the  Plaintiffs  and  Griffin,  by  which  they 
were  to  make  payment  to  him  of  two-fifths  of  what  was 
due  to  him  in  shares  of  the  company,  and  the  retention 
of  the  remaining  one-fifth  for  the  security  of  the  com- 
pletion of  the  works,  which  arrangement  is  not  referred 
to  in  the  indenture  in  question.  If  I  came  to  the  con- 
clusion that  nothing  whatever  was  due  on  the  deed 
itself,  and  that  it  would  stand  as  a  security  for  no  sum 
of  money  at  all,  there  would  still  arise  a  question,  which, 
in  my  opinion,  is  one  of  considerable  nicety,  viz.,  whether 
the  84ih  clause  of  the  articles  makes  the  mortgage 
valid.  It  is  argued,  no  doubt  very  plausibly,  that  this 
clause  only  applied  to  the  form  of  the  indenture,  and 
that  it  cannot  extend  to  rendering  valid  a  mortgage 
which  is  confessedly  otherwise  void,  as  being  wholly 
unauthorized  by  the  articles  of  the  association.  At  the 
same  time,  it  may  reasonably  be  argued,  that  if  the  di- 
rectors think  fit  to  raise  money  at  exorbitant  interest, 
far  exceeding  the  market  rate,  or  to  give  an  extra- 
vagant premium  for  loans,  this  is  a  matter  of  contract 
between  the  parties ;  and  if  a  mortgage  is  made  to  secure 
the  payment  of  such  a  sum,  this  clause  would  render  it 
valid,  however  extravagant  it  might  be,  provided  it  was 
not  tainted  with  fraud.    It  is  obvious  that  some  meaning 

would 
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would  be  given  to  it,  if  it  were  confined  to  the  form  of       1866. 

the  deed.     It  is  obvious  that  it  could  not  alter  the  con-      ^-^v^"^^ 

Tbb 
struction  of  any  deed,  nor  make  that  a  mortgage  which  Crbnvbr,  &c. 

did  not  purport  to  be  one;  and  it  is  to  be  observed,  that    Mikimo  Co. 

the  words  are  quite  general,  and  refer  to  all  deeds,  mort-  v. 

gages  and  the  like,  made  and  executed  on  behalf  of  the     ''^'"^^***' 

company ;  and  it  was  obviously  intended  to  relieve  any 

person  dealing  with  the  company  from  any  apprehension 

as  to  the  validity  of  their  security  on  which  they  had 

bona  fide  advallced  money,  when  once  that  security  had 

been  duly  executed,  in  the  form  specified  in  that  article. 

And  it  is  also  to  be  observed,  that  if  I  am  right,  this 

deed  was  a  good  mortgage,  to  the  extent  at  least  of  the 

moneys  then  actually  due  from  the  company  to  the 

banker. 


I  am  of  opinion,  however,  that  it  is  not  necessary  for 
me  to  decide  that  point  on  the  facts  established  before 
me.  I  am  of  opinion  that  the  indenture  of  January,  1865, 
is  a  valid  security  for  something  due  from  the  Plaintiffs 
to  the  Defendants,  and  being  of  that  opinion,  it  is  impos- 
sible that  I  should  decree  its  cancellation.  Neither,  in 
my  opinion,  could  I  permit  the  Plaintiffs  to  alter  the 
frame  of  this  suit  and  turn  it  into  a  bill  for  the  redemp- 
tion of  the  property,  on  payment  of  so  much  only  as 
was  or  could  be  properly  secured  by  the  instrument 
itself.  The  bill  contests  the  validity  of  the  deed  in  toio ; 
it  alleges  that  in  part  it  was  obtained  by  fraud  and  undue 
influence,  in  which  allegation  it  signally  fails.  It  is 
also  an  attempt  to  get  out  of  a  contract  and  arrange- 
ment deliberately  entered  into  by  the  company,  the 
defects  of  which  they,  above  all  others,  must  be  taken  to 
have  been  cognizant  of  at  the  time  of  its  execution,  and 
by  reason  of  which  they  obtained  large  sums  of  money 
to  be  laid  out  on  their  works. 

The 
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1866.  The  bill  must,  therefore,  in  my  opinion,  be  dismissed 

^^^"^^^      with  costs,  without  prejudice  to  their  filing  any  other 

Cremybr  &c.  1^*'^  ^^^y  ^^y  ^®  advised  for  the  redemption  of  the 
MfNiNo  Co.    property* 

WiLLYAMfl*  ■       ■ 


,,    , ,    ' ,  WALMESLEY  v.  PILKINGTON. 

March  1,2,6. 

Premises  were  rpHE  question,  in  this  case,  was  as  to  the  construction 
demised  for  I 

three  lives  and  of  a  covenant  for  renewal  contained  in  a  lease. 

for  twenty-one 
years  after  the 

death  of  the  By  an  indenture,  dated  the  5th  of  February ,  1765, 

vWor^^The  ^^'  Cotham  demised  the  hereditaments  in  question  to 
lessor  cove-  William  Traverse^  to  hold  the  same  from  the  date 
the  lessee  that  thereof,  '^for  and  during  the  term  of  the  natural  and 

if  he  should  several  life  and  lives  of  him  William  Traverse,  about 
« i()§A  A  lite 

and  think   '      twenty-seven  years,  EVzabelh  Traverse  his  daughter, 

a'new  life  put  ^^^"^  ^^®  years,  and  Henry  Sale,  aged  about  eleven 
in,  then,  years,  and  for  the  life  of  the  survivor  and  longest  liver 

months  afVer  ^^  them ;  and  also  for  and  during  the  term  of  twenty-one 
the  death  of  years,  to  be  compleated  from  the  time  of  the  death  and 
and  so  on  con-  decease  of  the  survivor  of  them  the  said  William  Tra- 

tinning  the       verse,  Elizabeth  Traverse  and  Henry  Sale,  and  from 

term  and  estate  '  , 

therebv  de-       thenceforth  to  be  compleated  and  ended, '  at  a  rent  of 

mised   the         -i  ^ 

lessor  "would    *^*' 

put  in  a  new 

that  the  lesroe       '^^  le^BQ  contained  the  following  covenant  by  Cotham 

bad  power  to     with  Traverse : — 

introduce  one 

new  life  only,        '^  And  further,  if  the  said  William  Traverse,  his  hen's, 

the  place  oHhe  executors,  administrators  or  assigns  shall  happen  to  lose 
first  life  droj>-  a  life,  and  he  or  they  think  proper  to  have  a  new  life 
a  new  term  of  P^t  in,  then,  within  six  calendar  months  afler  the  death 
twenty-one       ^f  ^j^g  g,^^  jjfg  j^^d  80  on  continuing  the  term  and  estate 

years,  com-  **  %       % 

mencing  with  hereby 

the  death  of 
the  survivor  of  the  two  survivors  and  the  new  life. 


Walmbblet 
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hereby  demised,  he  the  said  William  Cotham,  his  heirs        1866. 

and  assigns,  and  them,  their  and  every  of  their  heirs  and 

assigns  shall  and  will  put  in  a  new  life,  after  the  rate 

and  value  of  three  years'  value  of  the  ground  rent  to  the  Pii«»i"««>M. 

front,  he  the  said  William  Traverse  paying  for  the  new 

lease." 

One  of  the  three  lives  dropped  in  1811,  and  the  tms- 
tees  of  the  will  of  the  lessor  granted  a  new  lease  to 
William  Bonney  in  whom  the  old  lease  was  then  vested. 
By  this  lease,  dated  the  30th  of  January y  1811,  the 
trustees  ''in  pursuance  of  and  in  conformity  to  the  cove- 
nant," in  the  lease  of  1765,  demised  the  premises  (except 
the  minerals)  to  William  Bonney^  to  hold  for  and  during 
the  term  of  the  natural  lives  of  Elizabeth  Traverse^ 
daughter  of  the  said  William  Traverse  deceased,  now  of 
the  age  of  fifty  years,  and  Henry  Sale  of  Wigan  in  the 
said  county,  yeoman,  now  of  the  age  of  fifty-six  years 
or  thereabouts,  the  now  surviving  lives  in  the  said  re- 
cited lease  named,  and  of  William  Bonney  (son  of  the 
before-named  William  Bonney)  now  of  the  age  of  four 
years  or  thereabouts,  and  for  and  during  the  lives  and 
life  of  the  survivors  and  survivor  of  them,  and  from  and 
immediately  after  the  death  of  such  survivor  to  hold  the 
same  unto  the  said  William  Bonney^  his  executors,  ad- 
ministrators and  assigns  for  and  during  the  further  term 
of  twenty-one  years  thence  next  ensuing. 

Elizabeth  Traverse^  the  last  of  the  three  original  lives, 
died  on  the  13th  of  November^  1839,  and  if  no  new  life 
had  been  introduced,  the  lease  would  have  expired  on 
13th  November f  1860.  William  Bonney ^  the  last  life, 
introduced  in  1811,  died  on  the  30th  otJanuaryj  1861. 

This  suit  was  instituted,  in  Juncj  1864,  by  the  parties 
representing  the  lessors,  against  those  representing  the 

lessees. 
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1866.        lessees.    The  Plaintiffs  submitted  that  the  granting  of 

^■^""^      the  lease  of  1811  by  the  trustees  was,  as  to  the  therein 

^^  superadded  term  of  twenty-one  years,  a  breach  of  trust, 

PiLKiMGTON.    of  which  the  lessee,  and  every  person  deriving  title 

through  or  under  him,  had  all  along  full  notice;  that 

such  lessee  acquired  under  the  lease  of  1811  no  new 

estate  or  interest,  effectual  in  equity,  except  for  the  new 

life,  and  that  a  term  of  twenty-one  years,  computed 

from  the  decease  of  the  survivor  of  the  three  lives  named 

in  the  said  original  lease  of  1765,  having  run  out  when 

William  Bonney  died,  the  legal  term  of  twenty-one 

years  vested   in  the  Defendant  as  a  trustee   for  the 

Plaintiffs,  as  deriving  title  under  Cotham,  the  lessor. 

The  bill  prayed  a  declaration  that  the  premises  were 
vested  in  the  Defendant  in  trust  for  the  Plaintiffs,  and 
for  a  surrender. 

The  Defendant  insisted,  that  under  the  lease  of  181 1 
he  was  entitled  to  hold  the  demised  premises  for  the 
term  of  twenty-one  years  from  the  death  of  William 
Bonney,  and  that  such  lease  was  valid. 

Mr.  Selwyn  and  Mr.  C  Hall  for  the  Plaintiffs. 

Mr.  Baggallay  and  Mr.  Little  for  the  Defendant. 


The  Master  of  the  Rolls. 

March  6.  The  question  is,  whether  the  lease  of  1811  was  valid, 

in  so  far  as  it  added  a  term  for  twenty-one  years  to  the 
putting  in  of  the  last  of  the  three  lives  constituted  by 
the  lease  of  1811. 

It  is  argued  very  strenuously  that  the  original  lease 

18 
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IS  distinct  on  this  point,  and  that  the  twenty-one  years  1866. 
are  to  be  added  to  the  life  of  the  last  survivor  of  William 
TVaverse,  Elizabeth  Traverse  and  Henry  Sale,  and  that 
it  would  be  a  complete  alteration  of  the  lease  to  in*  Pilkimoton. 
troduce  twenty-one  years  after  the  decease  of  the  sur- 
vivor of  JEHzabeth  Traverse,  Henry  Sale  and  William 
Bonney.  I  have  felt  considerable  hesitation  on  the 
construction  of  this  covenant,  but,  on  the  whole,  my 
opinion  is,  that  the  meaning  of  the  words  expressed  in 
the  covenants  is,  that  the  lessee  is  to  be  at  liberty  to 
introduce  a  new  life  in  the  place  of  the  first  life  that 
dropped,  and  no  more,  and  that  thereupon  all  the  pro- 
visions  and  directions  that  applied  to  the  life  that 
dropped  should  be  substituted  for  the  life  introduced. 
That,  in  other  words,  the  lease  should  be  read  as  if 
dated  in  1811,  with  the  name  of  William  Bonney  in 
the  place  of  the  name  William  Traverse  as  regards  the 
duration  of  the  lease. 

It  is  necessary  to  look  very  closely  at  the  words,  if 
William  Traverse  **  shall  happen  to  lose  a  life^  and  think 
proper  to  put  in  a  new  life  within  six  calendar  months 
after  the  death  of  the  first  life."  Up  to  this  point,  it  is, 
in  express  words,  confined  to  one  new  life,  and  that,  on 
the  occasion  of  the  putting  in  of  the  first  life  that  drops. 
What  is  there  to  extend  this?  The  next  words  are, 
''and  so  on  continuing  the  term  and  estate  hereby 
demised." 

On  the  one  band,  this  is  argued  to  mean  that  the 
lessee  is  to  be  at  liberty  to  put  in  three  lives,  one  for 
each  of  the  three  mentioned  in  the  original  lease,  as 
they  respectively  drop.  On  the  other  side,  it  is  argued, 
that  this  means  that  the  new  lease  is  to  contain  this 

m 

same  covenant,  and  that  this  amounts  to  a  perpetual 
renewal. 

I  dissent 
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1866*  I  dissent  from  both  arguments ;  I  think  that  the  words 

^^^^^*^^      of  the  covenant  mean,  that  the  lessee  is  entitled  to  put 
^^  one  new  life  into  the  lease,  and  one  only,  and  that  one 

PiLKiMOTON.  in  the  place  of  the  first  that  drops,  and  within  six 
months  after  the  falling  in  of  it,  leaving  all  other  the 
same,  changing  what  ought  to  be  changed  for  the 
purpose  of  making  the  whole  of  the  rest  of  the  lease 
homogeneous  to  such  alteration,  and  that  the  words  ^^so 
on  continuing  the  term  and  estate  hereby  demised" 
mean  that  the  rest  of  the  renewed  lease  shall  give  to 
the  lessee  the  same  term  and  estate  as  he  had  by  the 
original  lease,  but  without  the  power  of  adding  a  second 
life.  That  term  and  estate  was  for  three  lives,  and  the 
life  of  the  survivor  and  twenty-one  years  afterwards. 
The  words  ^'hereby  demised"  do  not,  as  I  understand 
them,  mean  the  lives  of  William  Traverse,  JSlizcAeth 
Traverse  and  Henry  Sale,  and  the  life  of  the  survivor 
of  these  three  persons,  but  the  three  lives  generally,  on 
which  the  duration  of  the  lease  was  to  depend,  whoever 
they  might  be  who  were  put  into  the  lease,  and  the  life 
of  the  survivor.  In  other  words,  that  the  expression 
refers  generally  to  three  cesiuis  que  vie  and  the  survivor, 
and  not  to  the  particular  cestuis  que  vie  specified  in  the 
original  lease.  Were  it  not  so,  this  covenant  would 
give  the  lessees  no  benefit.  One  of  the  three  original 
lives  was  twenty-two  years  older  than  one,  and  sixteen 
years  older  than  the  other  of  the  lives;  it  might  reason- 
ably be  expected  that  this  life  would  drop  first,  and 
accordingly  it  did  so  drop.  If  the  twenty-one  yeara 
were  only  to  be  added  to  the  survivor  of  the  two 
younger  and  remaining  lives,  it  was  probable  that  the 
addition  of  a  new  life  would  give  the  lessee  no  benefit, 
and  that  the  twenty-two  years  by  which  the  elder  life 
.  exceeded  that  of  the  youngest  life  would,  if  the  duration 
of  all  the  lives  were  the  same  relatively,  be  an  equivalent, 
or  nearly  so,  to  the  duration  of  the  new  life  added. 

And, 


CASES  IN  CHANCERY.  367 


WALMBtLEY 


And,  accordiDgly,  so  it  turned  out;  the  uew  life  only  1866. 
survived  the  youngest  of  the  three  original  lives  by 
twenty-one  years  and  two  months.  But  this  covenant 
points  to  a  benefit  to  the  lessee ;  the  lessee  is  to  pay  the  Pilkimoton. 
costs  of  ity  and  also  to  give  '*  three  years'  value  of  the 
ground  rent  to  the  front."  My  opinion  is,  that  the  best 
and  most  rational  construction  which  can  be  given  to 
the  words  of  this  covenant  is,  that  the  renewed  lease  is, 
in  all  respects,  to  be  the  same  as  the  original  lease, 
except  that  the  name  of  one  cestui  qui  vie  is  to  be  sub- 
stituted for  the  name  of  one  that  had  died,  and  that  no 
new  life  is  afterwards  to  be  added. 

Having  come  to  this  conclusion,  it  is  unnecessary  for 
roe  to  go  into  various  of  the  contentions  which  were 
argued  before  me.  I  may,  however,  state,  that  there  is 
only  one  that  appeared  to  me  to  require  any  notice, 
which  was,  whether  as  the  renewed  lease  reserved  the 
minerals  under  the  property  demised,  the  fact  that 
WilUam  Penhett  Cotham,  who  was  owner  in  fee  of  the 
income  of  the  property  demised,  did,  since  the  renewed 
lease  was  granted,  viz.,  on  14th  January,  1842,  and 
with  the  knowledge  of  its  contents,  grant  a  lease  of  the 
minerals  under  the  demised  land ;  this,  if  the  fact  be  so, 
constituted  such  an  acquiescence  in  the  renewed  lease 
so  granted,  as  to  bind  him  >  and  to  bind  all  persons 
claiming  under  him.  On  this,  the  fact  not  being  ascer- 
tained, I  express  no  opinion,  as,  on  the  construction,  I 
think,  the  covenant  becomes  under  it  superfluous.  A 
lease  to  a  similar  effect  was  made  by  the  trustees,  who 
are  the  present  Plaintiffs,  in  August,  1853,  but  this  is 
immaterial,  as  they  could  not  bind  their  cestui  que  trust, 
and  if  the  renewed  lease  was  invalid,  they  could  not,  by 
any  acquiescence  of  theirs,  render  it  valid. 

It  is  proper,  however,  to  observe,  and  this  confirms 

the 
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1866.       the   view   I  have  expressed  of  the  covenant,  that  a 
^^^^'^^      renewed  lease  wag,  in  any  view  of  the  case,  absolutely 
9^  necessary;    and   that  no  alteration  could  have  been 

PiLKiNOTON.  made  in  the  original  lease.  The  question  is  the  contents 
of  such  renewed  lease.  I  think  that  it  was  to  be  the 
exact  counterpart  of  the  original  lease,  changing  simply 
the  name  of  William  Traverse  for  that  of  William 
Bonney,  in  all  cases  where  the  name  of  fVilliam 
Traverse  was  used  as  one  of  the  cestuis  qui  vie,  and 
omitting  the  covenant  for  a  renewed  life.  The  renewed 
lease  did  not,  in  fact,  do  this  exactly,  but  the  variations 
are  not  material ;  probably  as  much  was  given  up  on  one 
side  as  was  given  up  on  the  other,  but  this  does  not 
amount  to  a  valuable  consideration  for  buying  or  relin- 
quishing anything  on  either  side,  nor  was  this  the 
moving  cause  for  granting  the  lease,  the  parties  dealt 
on  this  footing  : — they  believed  the  lessees  were  en- 
titled to  have  a  life  substituted  in  the  place  of  William 
Traverse,  with  all  the  consequences  flowing  from  it,  and 
they  granted  and  the  others  accepted  such  a  lease 
accordingly. 

The  consequence  of  this  is,  that,  in  my  opinion,  the 
case  of  the  Plaintifis  fails,  and  the  bill  must  be  dismissed 
with  costs. 
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M 


Re  KITTON. 

Jamil. 

R.  KITTON^  a  solicitor  of  this  Court,  alleging  that  In  ordering 
Mr.  Cobbold  and  Sir  Samuel  Bignold  had  jointly  *  Jjn  ciaim^cT 
employed  him  as  their  solicitor  in  an  arbitration  matter,  against  two 
delivered  his  bill  of  costs  and  commenced  an  action  at  Court  gave 
law  against  them  to  recover  the  amount.  both  liber^  to 

^  question  the 

retainer,  and 

Mr.  Cobbold  alone  (Sir  Samuel  Bignold  declining  to  ?^*^MM,er 
join)  took  out  a  summons  for  the  taxation  of  the  bills  to  distinguish 

and  to  stay  the  proceedings  at  law  in  the  meantime.         whom  each 

sum  found  due 
was  to  be  paid. 

The  only  question  was  as  to  the  form  of  the  order. 

Mr.  Sf/tr^and  Mr.  2)ruc6,  in  support  of  the  petition, 
cited  Ex  parte  Hair  (a) ;  Re  Leunn  (ft). 

Mr.  Je&sel  for  Mr.  Kitton. 


Mr.  Wkkens  for  Sir  Samuel  Bignold. 

The  Master  of  the  Rolls  directed  the  action  to  be 
stayed,  and,  in  addition  to  the  usual  order  for  taxation 
of  the  bill,  he  ordered  that  Mr.  Cobbold -^nA  Sir  Samuel 
Bignold  should  be  at  liberty  to  question  the  retainer  by 
them  or  either  of  them.  He  also  directed  the  Taxing 
Master  to  distinguish  by  and  to  whom  each  sum  by 
him  found  due  was4o  be  paid. 

(a)  10  Beav.  187.  (b)  16  Beav.  608. 

Reg.  Lib.  1866,  A.Jbi.  193. 
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Feb.  28.  EARL  HOWE  v.  EARL  OF  LICHFIELD. 

March  13. 


Legacy  and  ^T^HIS  was  nominally  a  suit  for  specific  performance, 

Sat/ wrpaj-  ^^^  ^^^  "•«*'  question  was,  whether  the  Plaintiffs 

able  on  the  had  produced  to  the  Defendant  the  proper  evidence,  that 

pstate  of  a  tea-  ^^  claim  was  or  could  be  made  Trom  the  Inland  Revenue 

tatorsold'by  Office  for  succession  duty  or  legacy  duty  in  respect  of 

trusteee.  j            o     j          j               r 

A  testator  the  hereditaments  contracted  to  be  bought  by  the  De* 

devised  reaV  fenJant. 
estate  to  trus- 
tees in  trust  by 

gage^toTaise  '^^^  testator,  the  Honorable  Robert  Curzon^  made 

20.000/.,  and  his  will  dated  the  3rd  of  October,  1862,  by  which  he 

subject  thereto 

he  devised  the  1^^  ^^  ^is  freehold  and  copyhold  hereditaments  to  the 

sor^The"  Plaintiffs  (Earl  Howe  and  Mr.  Dugdale)  in  trust,  by 

trustees  sold  Bale  or  mortgage,  to  raise  20,000/.  together  with  the 

estate  but  be-  ^^^^s  for  the  purposes  mentioned  in  his  will,  and  subject 

fore  tbe  con-  to  these  trusts  and  subject  to  any  mortgage  afiecting 

completed,  the  ^^^  same,  he  demised  the  estates  in  trust  for  his  son,  the 

trustees  were  Plaintiff /2oier/  Curzon,  his  heirs  and  assigns  for  ever, 

paid,  and  tbe  ,             ,                                         ,       , 

estate  was  and  be  appointed  him  sole  executor  of  his  will. 

conveyed  to 

the  son,  wbo  i.    i    •       «m^         «M^rk          » 

adopted  tbe  The  testator  died  m  Jmiayy  loo3,  and  Uie  will  was 

J/fW^Aa"  proved  in  August,  1863,  by  his  son,  the  Plaintiff  Robert 

legacy  and  Curzon, 
not  succession 
duty  was  pay- 
able on  the  On  the  14lh  of  Oc/o&flr,  1 863,  the  trastees,  in  exercise 

money.  of  the  trusts  reposed  in  them  by  the  will,  caused  the 

All  that  the  ffaglev  estate,  beine  part  of  the  estates  so  devised,  and 

purchaser  of  ^    ^             '          °  "^                                                       '   ^ 

devised  real  which 

estates  can 

require  in  respect  of  succession  duty  is,  distinct  evidence  that  no  claim  will  be  made 

by  the  lulana  Revenue  Office  for  any  duty  on  the  hereditaments  sold  by  reason  of 

the  death  of  (he  testator.     If  the  Inland  Revenue  Office  distinctly  state  this,  it  is 

sufficient,  and  the  office  cannot  be  compelled  to  give  a  certificate  in  any  particular 

form. 


J 


Lichfield. 
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which  was  subject  to  a  mortgage  of  12,500^.  created  in        iggs 
1855^  to  be  put  up  for  sale  by  auction,  and  lots  two  and       v.*^,^^*^ 
fifteen  were  knocked  down  to  the  agent  of  the  Defendant  ^^^^  (Earl) 
on  his  behalf,  the  contract  was  duly  signed,  and  the  de-       Earl  op 
posit  money  paid.    The  title  had  been  accepted,  subject 
to  the  question  already  stated  as  to  succession  or  legacy 
duty  payable  on  the  purchase-money. 

On  the  14th  of  July,  1864,  the  mortgagees  of  the  pro- 
perty had  been  paid  off,  and  the  20,000/.  paid  to  the 
trustees  oui  of  tlie  purchase-money  of  the  other  lots  of 
the  Hagley  estate.  By  an  indenture  dated  the  15th  of 
July,  1864,  the  mortgagees,  with  the  concurrence  and 
by  the  direction  of  the  Plaintiffs,  the  trustees,  conveyed 
the  hereditaments  in  question  to  the  Plaintiff,  Robert 
Cwrzon,  in  fee,  discharged  of  the  mortgage.  The  De- 
fendant's counsel  thereupon  stated,  that,  as  Mr.  Curzon 
was  then  to  be  considered  as  the  vendor,  it  must  be 
shewn  that  succession  duty  had  been  paid.  The  legacy 
duty,  which  exceeded  in  amount  the  succession  duty, 
had  been  paid,  but  the  Defendant  contended,  that  suc- 
cession duty  was  properly  payable,  and  that  he  was  en- 
titled to  the  usual  certificate,  under  the  statute,  that 
all  succession  duty  has  been  discharged.  After  much 
correspondence,  the  parties  agreed  on  a  case  to  be  sub- 
mitted to  the  Inland  Revenue  OfBce,  and,  in  answer  to 
this  statement,  Mr.  Trevor  (the  comptroller  of  legacy 
and  succession  duties)  wrote  a  letter,  dated  the  29lh  of 
Mayy  1865,  in  the  words  following  :  — 

**  I  beg  to  aicknowledge  the  receipt  of  your  letter  of 
the  17tb  inst.,  and  to  observe,  that  legacy  duty  appears 
io  have  been  properly  paid,  under  the  4th  and  5th  sec- 
tions of  the  45  Geo.  3,  c.  28,  for  the  proceeds  of  the 
sale  of  the  real  estate  sold  under  the  directions  contained 
in  the  will  of  the  lute  Honorable  Robert  Curzon,  and 

B  B  2  being 
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1866*       being  so  paid,  there  is  no  charge  on  the  property  so 
^--v^^      sold  under  the  16  &  17  Vict.  c.  SI." 

Hows  (Earl) 

Earl  op  '^^^  advisers  of  the  Defendant  were  still  unsatisfied, 

LicBPiBLD,  and  made  a  visit  to  the  authorities  at  the  office  of  the 
Inland  Revenue^  when,  upon  their  statement,  the  officer 
of  that  department  expressed  an  opinion  that  succession 
and  not  legacy  duty  was  payable.  Thereupon  Messrs. 
White  ^  Co.  (the  Defendant's  solicitors)  wrote  a  letter 
to  Mr.  TVevor  on  the  20th  of  June^  1866,  suggesting 
the  form  of  a  certificate  to  be  signed  by  him,  certifying 
that  all  duty  in  respect  to  the  land  purchased  [specifying 
it]  had  been  paid  and  discharged,  and  'Hhat  the  Inland 
Revenue  Office  had  no  further  claim  for  legacy  or  suc- 
cession duty  in  respect  thereof." 

In  answer  to  that  application,  Mr.  Trevor  wrote  a 
letter,  bearing  date  the2l8t  of  June,  1865,  as  follows: — 

"  Inland  Revenue  Office,  London,  E.G. 

.  "  Legacy  and  Succession  Duty  Department. 

"21Jttne,  1865. 

"  Gentn. — In  reply  to  your  letter  of  the  20th  inst.,  I 

beg  to  state  that  the  duty  at  the  rate  of  1/.  per  cent. 

amounting  to  51/.  19s.  8d.  appears  to  have  been  paid, 

on  the  24  April,  1865,  upon  a  sum  of  5,198/.  lis.  6d. 

(4,823/.  68.  3d.  principal  and  373/.  6$.  3d.  interest 

thereon),  described  to  be  the  proceeds  of  the  sale  of  the 

following  property,  viz.  a  close  of  land  called  Burnt 

Hill  containing  4a.  3r.  28p.,  and  certain  other  closes  of 

land  called  BullocVs  Moor  and  Flaxley  Green  Piece 

containing  43a.  4b.  Op.,  being  part  of  the  Staffordshire 

estates  of  the  late  Honble.  Roht.  Curzon  (who  died  on 

the  14th  JUajff  1863),  and  which  are  devised  to  his  son 

Robt.  Cuizon. 

"  Vours,  &c. 

"  Ch.  Trevor. 
"  Messrs.  While,  Broughlon  Sp  White:' 

The 
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The  Defendant's  advisers  being  still  dissatisfied  with  1866. 

this  answer  refused  to  complete,  and  threatened  to  bring  "^■v'^/ 
an  action  for  the  deposit  moneyi  and  thereupon  this  ^, 

bill  was  filed,  praying  for  the  specific  performance  of  Eabl  op 

LiCHPIBLD* 

the  contract. 

Mr.  Sehoyn  and  Mr.  G.  O.  Morgan^  for  the  Plaintiffs, 
referred  to  "  The  Succession  Duty  Act,  1863,"  16  ft  17 
Vict.  c.  61,  ss.  18,  44,  62;  and  see  the  Stamp  Act, 
46  Geo.  3,  c.  28,  ss.  4,  6,  and  66  Geo.  3,  c.  184, 
Schedule,  Part  3,  iit.  Legacies^ 

Mr.  Hobhouse  and  Mr.  Cecil  Russell,  for  the  De- 
fendant, cited  Hobson  y.  Neale{a). 


The  Master  of  the  Rolls,  after  stating  the  sale      -Afar.  13. 
by  the  trustees  to  the  Plaintiff,  said: — 

If  the  matter  had  rested  there,  no  question  could  have 
arisen,  but  that  legacy  duty  and  not  succession  duty 
was  properly  payable  in  respect  of  the  purchase-money 
to  be  produced  by  this  sale. 

What  took  place  subsequently  was  this : — [The 
Master  of  the  Rolls  stated  the  subsequent  facts  down 
to  the  filing  of  the  bill  and  proceeded  :] — 

A  suit  founded  on  a  more  unfortunate  contention  can 
scarcely  be  conceived.  I  have  considered  the  matter  as 
carefully  as  I  could,  and,  in  my  opinion,  the  Defendant 
has  been  ill-advised  and  must  submit  to  a  decree.  In 
the  first  place,  all  that  the  purchaser  can  require  is 
distinct  evidence  that  no  claim  will  be  made  by  the  In- 
land Revenue  Office  for  any  duty  on  the  hereditaments 
mentioned  by  reason  of  the  death  of  the  testator. 

I  am 
(a)  J  7  Beat  178, 
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1866.  I  ^^  of  opinion  that  if  the  Inland  Revenue  diftioctly 

^^*■^^*^      stated  this,  the  vendor  is  not  compellable  to  institute 

^^^v,  ^       proceedings  against  the  Inland  Revenue  to  compel  them 

Earl  of      to  give  a  certificate  in  a  particular  forii),  although  it  be 

that  specified  in  the  statute. 

I  am  also  further  of  opinion,  that  the  case  was  fairly 
stated  to  Mr.  Trevor  and  that  his  answer  was  decisive, 
that  the  proper  duty  had  been  paid. 

I  am  also  further  of  opinion,  that  his  second  answer 
to  the  solicitors  of  the  Defendant  was  decisive,  that  no 
more  duty  could  be  claimed,  and  I  am  of  opinion  that 
after  these  two  letters  (assuming  the  rest  of  the  title  to 
be  unobjectionable)  no  purchaser  could  resist  the  per- 
formance of  his  contract  in  future,  on  the  ground  that 
any  claim  for  duty  could  be  made  by  the  Inland  Revenue 
Office.  I  think  the  case  was  fairly  stated,  and  also  that 
the  Defendant  is  not  entitled  to  compel  the  Inland 
Revenue  to  give  a  certificate  in  a  particular  form. 

I  am  therefore  of  opinion,  that  it  is  immaterial  whether 
legacy  duty  or  succession  duty  was  payable  originally. 

1  have,  however,  thought  it  necessary,  in  consequence 
of  the  contention,  to  go  into  that  question,  and  I  am  of 
opinion  that  legacy  duty  was  payable  and  not  succession 
duty.  On  this  point,  the  sole  question  is,  whether  the 
sale  was  made  under  the  power  given  to  the  trustees,  or 
whether  the  sale  was  made  by  Mr.  Robert  Curzon  as 
owner  in  fee  simple,  and  I  think  that  the  sale  was  made 
under  the  powers  given  to  the  trustees,  the  original 
Plaintiffs,  by  the  will  of  the  testator. 

The  original  sale  was  obviously  so,  the  contract  was 
with  them  and  solely  with  them,  there  was  no  contract 

with 
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with  Robert  Curzon.     It  is  true  that,  by  means  ofsubse-        1866. 
quent  conveyaoces,  the  whole  of  the  property  in  fee      "^^"^^^^ 
simple  was  vested  in  him  and  that  be  alone  became  the     ^^%. 
necessary  party  to  convey;  but  this  circumetatice  did  not      ^a"^  o^ 
alter  the  original  contract  or  make  him  the  seller.    The 
proof  of  this  is,  that  if  the  Defendant  had  filed  a  bill  for 
the  specific  performance  of  this  contract  and  had  made 
Robert  Curzon  a  Defendant  to  such  suit  and  a  demurrer 
had  been  put  in  by  him,  that  demurrer  would  have  been 
allowed.    The  parties  to  the  contract  were  the  trustees 
on  one  side,  and  the  Defendant  on  the  other,  and  they 
also  were  the  necessary  and  proper  parties  to  this  suit, 
and  Robert  Curzon  was,  in  my  opinion,  properly  omitted 
in  the  first  instance,  for  being  a  co*PlaintifF  he  need 
not,  notwithstanding  the  contention  of  the  Defendant, 
have  been  made  a  party  to  this  suit. 

If  the  original  contract  had  been  cancelled  by  consent 
of  both  parties  and  a  fresh  contract  entered  into  with 
Robert  Curzon^  the  matter  would  have  been  different; 
but  this  is  not  so,  there  is  no  trace  of  anything  to  this 
effect  in  the  evidence  or  pleadings.  It  is  simply  a  case 
of  this  description  : — 

The  original  vendors  have,  by  subsequent  proceedings 
and  deeds  which  they  have  sanctioned,  vested  the  whole 
of  the  legal  estate  and  equitable  interest  in  the  heredita- 
ments, free  from  all  charges,  in  Robert  Curzon.  But 
this  does  not  affect  the  original  contract,  which  was  per- 
fectly valid  when  they  entered  into  it,  anid  which  they  are 
bound  to  perform,  either  personally  or  by  procuring  the 
conveyance  of  the  property  from  the  person  in  whom 
they  have  vested  it  or  allowed  it  to  become  vested. 

The  error  of  the  Defendant  is,  in  supposing  that  the 
transactions  which  have  taken  place  since  the  sale  in 
October f  1863,  have  substituted  a  new  contract  for  the 

old 
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1866. 

HowB  (Earl) 

Earl  of 
Lichfield. 


old  one.  But  this  is  not  so ;  it  is  the  old  contract  which 
constitutes  the  sale,  and  which  alone  can  be  enforced^ 
although  the  powers  to  convey  are  altered  by  the  sub* 
sequent  acts  of  the  parties.  In  equity,  assuming  the 
contract  to  be  executed,  all  the  interests  in  equity  were 
complete  the  moment  the  contract  was  signed ;  from  that 
moment  the  Defendant  was  the  owner  of  the  estate  iii 
equity,  and  although,  if  he  had  taken  a  conveyance  the 
next  day,  the  trustees  would  have  been  the  parties  to 
convey,  and  because  a  year  elapsed,  the  son  and 
devisee  of  the  te^jtator  became  the  party  to  convey, 
it  does  not  affect  the  real  sale,  which  was  under  the 
powers  of  the  will,  to  which  the  final  conveyance  of  the 
legal  estate  is  a  mere  accessory,  and  which  completes 
at  law,  in  1866,  what  was  complete  in  equity  in  1863. 


I  am,  therefore,  of  opinion  that  the  Plaintiff*  is  in  the 
right,  and  that  he  is  entitled  to  a  decree,  and  that  the 
Defendant  must  pay  the  costs  of  the  suit. 


Mar.  B, 

A  Defendant 
having  died 
before  answer, 
an  order  to 
revive  and  also 
to  answer  was 
made  against 
his  personal 
representative 
tinder  the 
15  Si  16  FiW. 
c.  86,  a.  52. 


FRENCH  V.  SEMPLE. 

TN  this  case,  one  of  the  Defendants  had  died  before  he 
"^  had  answered  the  interrogatories  to  the  bill  which 
had  been  filed. 

Mr.  Beavan  moved  for  an  order  to  revive  against  his 

personal  representative,  and  that  such   representative 

might  answer  the  interrogatories  within  a  limited  time. 

He  referred  to  the  16  &  16  rict  c.  86,  s.  52,  and  to  the 

statement  of  Lord  RedesddU {a)f  where  it  is  stated,  ''if 

a  Defendant 
(a)  Mitford's  Plead,  p.  76,  4M  edit. 
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a  Defendant  to  an  original  bill  dies  before  putting  in  an  1866. 
answer,  or  after  an  answer  to  which  exceptions  have 
been  taken,  or  after  an  amendment  of  the  bill  to  which 
no  answer  has  been  given,  the  bill  of  revivor,  though 
requiring  in  itself  no  answer,  must  pray  that  the  person 
against  whom  it  seeks  to  revive  the  suit  may  answer  the 
original  bill  or  so  much  of  it  as  the  exceptions  taken  to 
the  answer  of  the  former  Defendant  extend  to  or  the 
amendment  remains  unanswered.''  And  after  stating 
that  the  suit  may  be  revived  in  eight  days  after  appear^ 
ance,  unless  cause  shewn,  he  says:  ''Though  the  suit  is 
revived  of  course  in  default  of  the  Defendant's  answer 
within  eight  days,  he  must  yet  put  ill  an  answer,  if  the 
bill  requires  it."  He  submitted  that  the  order  asked 
was  ''an  order  to  the  effect  of  the  usual  order  to  revive," 
authorized  by  the  52nd  section  of  the  act. 

The  Master  of  the  Rolls. 

I  think  I  can  make  the  order  giving  the  represen- 
tative the  usual  time  to  answer.  It  is  not  necessary 
to  put  the  Plaintiff  to  the  expense  of  filing  a  bill  of  re- 
vivor in  order  to  obtain  an  answer. 


Note. — See  Earl  Beauchamp  v.  Winn,  2  Law  A.,  Eg,  302,  and 
14  Law  T.  856. 
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186& 


SMITH  V.  DRESSER. 

Mar.  2,  5. 

Trustees  under  TJODGSON,  having  a  judgmeDt  debt  entered  up 
de"d  in^the  against  him,  executed  a  credUors'  deed,  dated  the 

Form  D.  of  the  25th  of  January ^  1864,  in  the  form  D,  to  tlie  Bankrupt 
realized  the  '  Act  (24  &  26  VicUc.  134,8.  200),  by  which  he  conveyed 
asseu,  but  the  i^jj  jj|g  estate  and  effects  to  Dresser  and  Herring  "  abso- 

deed  after-  ,  .    ,  " 

wards  proved  lutely,  to  be  applied  and  administei*ed  for  the  benefit  of 
JuSnSmber  ^^^  creditors  of  Hodgson,  in  like  manner  as  if  he  had 
of  creditors  not  been,  at  the  date  thereof,  duly  adjudicated  bankrupt." 

having  as- 
sented to  it) 

and  the  debtor  Qn  the  13th  ot  May,  1864,  Hodgson  was  adjudicated 
bankrupt:^  a  bankrupt,  the  commissioner  holding  that  '*  a  majority 
Btldy  that  the  j^  number,  representing  three-fourths  in  value  of  tiie 

trusiees  were  *  ^ 

not  entitled  to  creditors,"   had   not  assented   to   the   creditors'   deed. 

their  costs  and    o    •.£  •    <    i  i_* 

expenses  of       omi/A  was  appoHited  his  assignee. 

admiuistering 
the  estate   the 

deed  under  Afterwards,  by  a  decree  made  in  June,  1865,  in  a  suit 

which  they       ^f  Harle  V.  Herring,  instituted  to  carry  into  effect  the 

acted  being  a*  j 

totally  void,      trusts  of  the  creditors'  deed,  the  Master  of  the  Rolls 

held  that  the  creditors'  deed  was  void  as  against  Smith, 
the  assignee.  The  Defendant  Dresser  was  a  Defendant 
to  that  suit. 


Dresser  and  Herring  had,  under  the  trusts  of  the 
creditors'  deed,  got  in  and  converted  part  of  the  estate 
and  effects  of  Hodgson,  and  had  placed  it  (700Z.)  in 
their  joint  names  in  a  bdnk.  After  the  decree,  Smith 
required  Dresser  and  Herring  to  pay  over  this  sum  to 
him.  Herring  was  willing  to  do  so,  but  Dresser  refused 
to  concur  unless  he  was  allowed  the  costs  and  expenses 
incurred  by  him  as  trustee  under  the  deed  of  January, 
1864. 

Smith 
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Smith  and  Herring  instituted  this  suit  in  October^ 
1865,  against  Dresser ,  to  compel  Dresser  to  concur  in 
enabling  Smith  to  obtain  payment  of  the  700/. 

The  question  was  as  to  the  right  of  the  Defendant  to 
the  costs  of  adniinisiering  the  trusts  and  of  this  suit. 

Mr.  Southgate  and  Mr.  Bush  fur  the  Plaintiffs.  The 
deed  of  January ^  1864,  is  void,  not  only  under  the 
Bankrupt  Act,  as  devesting  Hodgson  of  the  whole  of 
bis  property,  but  also  under  the  13  Eliz.  c.  5,  its  object 
being  to  defeat  the  judgment.  The  deed  being  void, 
the  trusts  were  also  void,  and  no  one  can  properly  be 
said  to  be  a  trustee  acting  under  it.  The  Defendant 
cannot  be  treated  as  a  trustee  or  entitled  to  his  costs 
and  expenses  in  acting  under  such  a  deed  ;  Elsey  v. 
Cox  (a). 

Mr.  Cole  and  Mr.  Freeling  for  the  Defendant.  The 
deed  is  not  altogether  void  ;  it  was  valid  as  a  conveyance 
of  the  property,  which  it  vested  in  Dresser  and  Herring 
as  trustees,  and  remained  so  until  subsequent  circum- 
stances avoided  it.  The  Plaintiff  cannot  recover  the 
fund  without  paying  the  costs  of  realising  it.  The 
circumstances  were  such  as  to  justify  the  trustees  in 
acting  under  the  deed,  and  it  would  be  unjust  to  make 
them  bear  the  costs. 

They  cited  Symons  v. George  {b);  Dakingy,  Whimper{c); 
Goldsmith  v.  Russell  {d). 


1866. 


The 


(a)  26  Bear.  95, 

(b)  3  Hurl,  4r  C.  68. 


(c)  26  Btav,  568. 

(d)  5  De  G.,  M,  4*  O.  547. 
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The  Master  of  the  Rolls,  after  stating  the  facts, 
said,— 

Three-fourths  in  value  of  the  creditors  of  Hodgion 
did  not  execute  the  deed  of  the  25th  of  January^  1864, 
and  the  consequence  was,  that  it  had  do  validity  under 
the  act,  and  being  a  conveyance  of  his  estate  and  effects 
to  two  persons,  by  a  debtor,  in  order  to  defeat  the  pay- 
ment of  the  judgment  debt,  the  deed  was  void  as  regards 
all  the  creditors  of  Hodgson, 


In  my  opinion,  the  Defendant  has  mistaken  his 
position  in  this  matter;  he  was  appointed  trustee  under 
a  deed  the  trusts  of  which  were  all  invalid;  he  was  or 
ought  to  have  been  aware  of  this  fact  when  he  began  to  act 
in  the  trusts;  he  should  have  taken  no  steps  in  it  uutil 
he  was  satisfied  that  three-fourths  in  value  of  the  cre- 
ditors had  executed  the  deed,  and  a  little  inquiry  would 
have  set  this  clear,  though  on  the  form  of  the  deed  the 
contrary  is  alleged.  But  whether  it  were  so  or  not,  I 
cannot  give  the  Defendant  costs  as  a  trustee,  when,  in 
fact,  he  was  no  trustee  at  all.  I  cannot  allow  the  first 
trust,  viz.,  that  for  payment  of  the  charges  and  expenses 
to  be  paid,  to  be  good,  and  yet  hold  all  the  other 
trusts  to  be  void.  What  a  trustee  is  entitled  to  have  is, 
the  costs  of  executing  his  trusts,  but  if  the  trusts  are 
invalid  he  has  no  trusts  to  execute. 


It  is  said,  that  this  deed  is  effective  for  the  purpose  of 
conveying  the  property  thereby  purported  to  be  con- 
veyed. Assuming  this  to  be  so,  the  trustee  has  thereby 
incurred  no  costs,  and,  as  all  the  trusts  are  void,  he  can 
have  incurred  no  costs  or  expenses  which  could  be 
allowed  by  this  Court  for  the  performance  of  that  which 
is,  in  truth,  nothing,  a  mere  invalid  and  inoperative 
trust. 

lu 
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In  one  sense^  no  doubly  the  Defendant  is  a  trustee^  as 
every  inan  is  a  constructive  trustee  who  has  in  bis 
possession  property  belonging  to  another,  of  which  he 
did  not  culpably  obtain  possession ;  but  this  is  only  as 
every  debtor  is  a  trustee  of  the  money  he  owes  to  the 
creditor.  Unless  adverse  claims  are  made  to  the  money 
in  his  hands,  be  cannot  properly  be  called  a  trustee, 
even  constructively,  but  where  no  such  claims  are  made 
he  is  simply  a  debtor. 


1866. 


Such  is  the  position  of  the  Defendant  Mr.  Dresser^ 
the  trusts  being  void,  he  had  no  duty  to  perform,  and 
he  ought  to  have  paid  over  the  money  at  once  to  the 
assignee,  no  claim  by  any  other  person  having  been 
made,  or  being  about  to  be  made  against  the  money 
in  his  hands.  In  truth,  he  was  the  less  justified  in 
causing  this  suit  to  be  instituted,  as,  in  the  case  of  Harle 
y.  Herring,  to  which  he  was  a  party,  he  had  ascertained, 
by  the  decree  of  the  Court,  that  the  trusts  of  the  deed 
of  January f  1864,  were  wholly  void,  and  that  he  could 
not  therefore  claim  any  of  the  rights  incidental  to  a  trust 
which,  in  truth,  never  existed. 


I  must  make  a  decree  for  the  Plaintiff,  and  as  Mn 
Dreuer  has  occasioned  this  suit,  he  must  pay  the  costs 
of  it. 
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GEORGE  V.  GEORGE.  (No.  2.) 

Mar,  24. 

i4.  B.,w1io  IVf  ^*  GREAVES  died  intestate  in  1841  indebted 
was  both  heir    -LTX     y^  ^j^^  trustees  of  his  marriage  settlement  in  the 

and  admiuis-  ^ 

trator,  gave  to  sum  of  3,700/.,  which  he  had  borrowed  from  them  in 

a  creditor  of       -i  o^q 
the  intestate       ^  °^^' 
a  mortgage  on 

estate  for  his  'I'^e  Defendant  Bagshawe  was  both  his  heir-at-law 
debt,  which  he  ^nd  administrator. 

covenanted  to 
pay.    The  cre- 

^aveto^T^B."  '^^^  trustees  required  payment  of  the  debt,  whereupon 
as  adminis-      Baffshawe,  in  May,  1861,  gave  them  a  mortgage  on  the 

tr&tor  a  recemt 

for  the  debt,  descended  real  estates  for  the  amount  of  the  debt  and 
but  no  monev  he  personally  covenanted  to  pay  it.  The  trustees,  on  the 
in  taking  an  '  Other  hand,  gave  Eagaliawe,  as  administrator,  a  receipt 
account  of  the  f^^  ^j^^  money.     No  money  in  fact  passed  and  the  mort- 

pcrsonal  estate  ^    •'  ^  •'  ' 

of  the  intestate  gage  remained  unpaid, 

as  against  A. 
11,  that  he 

was  entitled  to  By  the  decree,  Bngshawef  as  administrator  of  Greaves, 
amount  of  this  ^^^  ordered  to  admit  assets  of  Greaves,  or  to  account  for 
debt  as  a  pay-  the  personal  estate.     In  takine^  the  accounts,  he  chained 

mcnt  out  of  ^  °  '  o 

the  persona]  the  3,700Z.  as  a  payment  out  of  the  personal  estate,  and 
esate.  ^|^g  Chief  Clerk  allowed  it.     A  summons  was,  however, 

taken  out  to  vary  the  certificate  by  disallowing  the 
3,700/.,  on  the  ground  that  no  money  had  actually 
passed  in  the  transaction. 

Mr.  Selwyn  and  Mr.  Woodhouse  for  the  Plaintiff. 

Mr.  Cole  and  Mr.  Bagshawe  for  Bagshawe, 

Mr.  Eddis  and  Mr.  Elderton  for  other  parties. 

The 
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The  Master  of  the  Rolls.  J^' 

The  trustees  of  the  settlement  were  entitled  to  come 
against  the  personal  estate  of  Greaves  for  payment  of 
the  3^700/.,  and  Bagshawe  has  paid  them  off  by  means 
of  a  mortgage.  If  this  had  been  a  mortgage  on  an  estate 
which  Bagshawe  had  boaght,  it  would  have  been  a  per- 
fectly good  payment.  But  it  happens  to  be  a  mortgage 
on  the  real  estate  of  Greaves  whose  persona]  estate  is 
liable,  doea  that  alter  the  character  of  the  case  ?  I  think 
not. 


By  tlie  mortgage,  the  personal  estate  is  released  from 
the  debt  and  the  real  estate  became  subject  to  a  charge 
to  the  same  amount. 

It  is  true  that  no  money  was  paid,  but  that  is  im* 
material.  I  think  that,  under  the  circumstances  of  this 
case,  Bagshawe  is  entitled  to  have  the  3,700/.  allowed 
him  as  a  payment  out  of  the  personal  estate. 


I 


GRAY  V.  ADAMSON. 

Mar,  12. 
N  this  case  the  heir-at-law  of  a  mortgagor  had  dis-  The  rule  as  to 

claimed,  and  was  brought  to  the  hearing.  *^*f?^  ^^^ 

^  o  o  disclaiming 

•  Defendant 

applies  to  a 
Mr.  E.  Smith  and  Mr.  Dickinson  for  the  Plaintiff.       disclaiming 


heir-at-law. 


Mr.  Lindley^  for  the  heir,  asked  for  his  costs,  con- 
tending that  there  was  no  case  in  which  a  disclaiming 
heir,  brought  before  the  Court  for  the  convenience  of 
the  parties,  had  been  deprived  of  his  costs. 

Ford 
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Fijrd  V.  The  Earl  of  Chesterfield  (a)  was  cited  :  and 
see  Ford  v.  White  (J) ;  Davis  v.  WAitmore  (c)  ;  Furber 
V.  Furber  (d). 

7Ae  Master  q/*  the  Rolls. 

When  he  was  served  he  ought  to  have  offered  to 
execute  any  deed  which  might  be  necessary.  I  can 
give  him  no  costs. 


(a)  16  Beav,  516. 
(6)  16  Beav.  120. 


(e)  28  Beav,  617. 
{d)  30  Beav.  523. 


Feb.  27. 

Liberty  to  a 
mortsagee, 
pending  a 
winding  up, 
to  inititute  a 
suit  for  fore- 
cloiure  re- 
futed, there 
beinff  no  spe- 
cial diflScuUy, 
and  it  being 
competent  to 
him  to  obtain 
the  proper 
order  in  Cham- 
ben  without 
the  necessity 
of  a  suit. 


In  re  ST.  CUTHBERT  LEAD  SMELTING 

COMPANY. 

A  N  order  having  been  made  to  wind  up  this  com- 
pany,— 

Mr.  Selwyn  and  Mr.  Freeling^  on  behalf  of  a  mort- 
gagecy  moved,  under  the  87th  section  of  ''  The  Com- 
panies Act,  1862''  (26  &  26  Vict.  c.  89),  for  leave  to 
institute  a  foreclosure  suit  against  the  company. 

They  cited  Walker  v.  The  Ware,  §fc.  Company  (a). 

Mr.  •/.  Pearson,  for  the  Official  Liquidator,  supported 
the  application. 


The  Mastbr  of  the  Rolls. 

I  think  that  this  is  an  application  I  ought  not  to 
grant 

If. 

(a)  3d  Beav.  52. 
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If  I  were  to  grant  this  application,  then,  in  every  case        1866. 
of  a  mortgage  of  a  company's  property,  I  ought,  daring       ^"^^^ 
its  winding  up,  to  allow  a  mortgagee  to  file  a  bill,  and  St.Cuthbuit 
roust  also  extend  the  like  power  to  judgment  creditors     „  ^^^^ 
of  the  company.     If  I  were  to  do  so,  the  effect  would     Compaht. 
be,  that  I  should  be  putting  the  estate  of  the  company 
fo  a  considerable  amount  of  expense,  to  enable  the 
mortgagee  to  obtain  an  order,  which  I  can  make  in 
Chambers.   It  is  only  necessary  to  know  what  the  rights 
of  the  mortgagee  are,  and  what  is  proper  to  be  done, 
and  then,  on  hearing  the  OflBcial  Liquidator,  I   might 
make  the  order  without  the  necessity  of  any  suit  at  all. 
But  if  this  application  were  granted,  there  would  be  a 
bill  and  answer  ;*  the  case  would  be  heard,  and  a  de- 
cree made,  directing  accounts  to  be  taken  in  Chambers 
apart  from  the  winding  up,  and  six  months  would  be 
given  to  redeem,  and  then  would  come  the  ultimate 
order  for  foreclosure.    This  would  probably  take  many 
months,  while,  if  proper,  I^-can  make  the  order  under 
the  winding  up  to-morrow. 

I  am  of  opinion  that  the  87th  clause  was  only  in- 
tended to  apply  to  cases  where  some  difficult  question 
arises,  which  can  only  be  determined  in  a  suit.  But  I 
consider  that  if  a  mortgagee  comes  in  and  asks  for  pay- 
ment, I  have  full  authority  to  deal  with  his  rights.  He 
may  make  an  application  in  Chambers  with  respect  to 
payment  and  the  interim  dealing  with  the  property,  on 
which  occasion  the  opinion  of  the  Official  Liquidator 
will  be  very  valuable.     I  can  make^no  order. 


VOL.  XXXV— II  r.  c  c 
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PRINCE  V.  PRINCE. 

Feb.  15. 
The  power        rflHE  question  raised  in  this  case  was  as  to  the  validity 

pan^v  by*thir*  ^^  *  contract  entered  into  between  an  intestate 

4lBt  section  of  and  a  public  company. 

"The  Compa- 
nies Act,  1856" 

(19  &  20  Vici,      ii  appeared  that  a  company,  called  "  TTie  Manchester 

c. 47),  to  con-  ^^  r     J' 

tract  for  land  Royal  Exchange  Proprietors/*  had  been  incorporated 
^J^.*P*^"^  and  registered  as  a  company  under  the  provisions 
its  express  or  of  the  Joint-Stock  Companies  Acts,  1856  and  18/>7 
Sj^^fs^o?^  (19  &  20  Vict.  c.  47,  and  20  &  21  Vict.  c.  14).  By 
regards  a  com-  one  of  the  rules  of  this  company,  the  committee  of 

pany  formed 

imder  that  act  management  had   power  to   purchase  additional  pro- 

th^^  *^*^ '^  perty  for  the  purposes  of  the  institution,  the  previous. 

Act  of  1862  sanction  of  an  annual  or  special  general  meeting  of 
r25  &26  Vict.  .  ^       ,   .        1  ^  •     J 

c.  89)  although  proprietors  bemg  obtamed. 

it  repeals  the 

It  is  a  "right        By  the  41st  section  of  the  19th  &  20th  Vict.  c.  47, 

or  priTilege"     contracts  on  behalf  of  any  company  registered  under  that 

preserved  by  .     ,         %      .  .  ♦ 

the  206th  see-  act,  which,  by  law,  are  required  to  be  m  wntmg,  may 

**®°'  be  made  "  by  any  person  acting  under  the  express  or 

implied  authority  of  the  company." 

These  acts  were,  however,  repealed  by  "  The  Com- 
panies Act,  1862"  (25  &  26  Vict.  c.  89,  s.  205,  and 
schedule  3).  The  repealing  act  does  not,  however, 
re-enact  the  41st  section  of  the  former  act,  but  enacts, 
by  the  206th  section,  that  **  no  repeal  thereby  enacted 
shall  affect"  (3)  "Any  right  or  privilege  acquired  or 
liability  incurred  under  any  act  thereby  repealed." 

Such  being  the  state  of  the  law  in  1864,  this  company 

became 
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became  desirous  of  purchasing  a  freehold  property  in  1866. 
the  city  of  Manchester  belonging  to  the  Rev.  Samuel 
Prince f  and  on  the  23rd  of  December,  1864,  Mr.  Princess 
agent  wrote  to  the  committee  of  the  company  offering 
to  sell  them  this  property  (describing  it)  for  22^0002 , 
adding, ''  if  it  be  accepted  as  to  price,  a  formal  contract 
will  have  to  be  prepared  by  Mr.  Prince's  solicitors  and 
yours," 

The  committee,  on  the  29th  of  December,  1864,  "  re- 
solved, that  the  offer  of  Mr.  Princess  property  for  the 
sum  of  22,000/.  be  accepted,  subject  to  the  approval  of 
a  general  meeting  of  the  proprietors." 

On  the  11th  of  January,  1865,  a  special  general 
meeting  of  the  company  approved  (as  the  Court  held) 
of  the  contract,  and  authorized  the  committee  to  carry 
it  into  effect. 

On  the  9th  of  February,  1865,  Mr.  Heelis,  the  soli- 
citor of  the  company,  wrote  to  Mr.  Princess  solicitor  an 
answer  to  accept  his  offer,  but  Mr.  Heelis  bad  no  autho- 
rity, under  the  seal  of  the  company,  to  accept  the  offer. 

No  formal  contract  had  ever  been  prepared,  and  on 
the  22nd  of  July,  1865,  before  the  contract  had  been 
completed,  Mr.  Prince  died  intestate. 

Under  these  circumstances,  the  question  was,  whether 
a  complete  binding  contract  existed  at  the  death  of  the 
intestate,  so  that,  in  equity,  the  purchase^money  for  the 
freehold  property  belonged  to  the  next-of-kin  and  the 
property  to  the  company. 

The  heir-at-law  of  the  intestate,  who  was  an  infant, 
claimed  the  estate  discharged  of  any  contract. 

c  0  2  Mr. 
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1866.  ^^*  ^'  ^'  James  for  the  PlaintiflTsy  the  widow  and 

younger  children  of  Mr.  Prince.  The  offer  contained 
in  the  letter  of  the  23rd  of  December ^  1864,  which  was 
accepted  unconditionally  by  the  letter  of  the  9th  of 
February f  1866,  constituted  a  perfect  binding  contract 
between  the  parties,  for  they  specify  all  the  necessary 
terms.  The  reference  to  the  preparation  of  a  more 
formal  contract  does  not  destroy  or  invalidate  this  con- 
tract ;  Oibbins  v.  The  North  Eastern^  ^c.  District  (a). 

Mr.  Heelis  was  a  person  acting  under  the  "  express 
or  implied  authority  "  of  the  company,  and  his  written 
acceptance  bound  the  company  by  virtue  of  the  41st 
section  of  the  act  of  1856,  under  which  this  company 
was  incorporated.  Although  this  act  was  repealed  by 
the  act  of  1862,  and  the  4 1st  section  was  not  re-enacted, 
still  the  right  of  the  company  to  contract  by  its  agent 
was  preserved  by  the  205th  section,  it  being  a  "  right 
or  privilege"  acquired  under  the  repealed  act. 

Mr.  Birley  for  the  company. 

Mr.  Little  for  the  infant  heir-at-law.  At  the  intestate's 
death  there  was  no  binding  and  subsisting  contract  for 
the  sale  of  this  freehold  property^  it  therefore  descended 
on  his  heir-at-law.  Heelis  was  not  appointed  under  the 
seal  of  the  company  and  had  no  valid  authority  to  bind 
the  company  and  enter  into  this  contract  The  act  of 
1856  was  altogether  repealed  by  the  act  of  1862,  but  the 
legislature  did  not  think  fit  to  re-enact  the  41st  section 
of  the  former  act.  This  case  does  not,  therefore,  come 
within  the  exception  contained  in  the  205th  section  of 
the  act  of  1862,  for  the  liability  to  be  bound  by  the  acts 

of 

(a)  11  Brav.  1. 
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of  such  an  agenj  cannot  be  considered  either  a  "right       1866. 
or  privilege." 

Again,  the  contract  alleged  was  a  mere  negotiation  and 
not  final,  for  a  further  formal  contract  was  stipulated 
for,  and  which  would  contain  additional  terms.  Heelis 
was  not  the  duly  appointed  agent  of  the  company,  and 
the  sanction  given  by  the  general  meeting  was  in  too 
general  terms  and  not  sufficiently  certain. 

Wilson  V.  Tke  West  Hartlepool  Railway  Company  {a) 
was  referred  to. 

Mr.  W»  M,  James  in  reply. 


TAe  Master  of  the  Rolls. 

In  this  case,  I  am  of  opinion  that  a  case  has  been 
made  out  for  the  specific  performance  of  the  contract. 
The  first  thing  to  be  regarded  is,  what  the  contract  con- 
sists in.  Mr.  Prince,  by  his  agent,  offers  to  sell  this  pro- 
perty to  the  company  for  22,000/.,  and  the  solicitor  of 
the  company  on  their  behalf  writes  to  accept  it.  If  this 
had  been  a  dealing  between  individuals,  and  not  with 
a  company,  I  should  be  of  opinion  th^t  this  would 
constitute  a  complete  and  binding  contract.  I  do  not 
think  that  the  statement,  that  '^a  formal  contract  will 
have  to  be  prepared,"  affects  the  question  in  the  slightest 
degree ;  for  when  a  contract  is  complete  and  certain 
in  its  terms  it  is  binding,  although  a  formal  contract 
is  intended  to  be  prepared.  I  am,  therefore,  of  opinion, 
in  this  case,  that  the  terms  are  certain  and  that  the 
correspondence  constitutes  a  good  contract  as  between 
individuals. 

The 

{a)  34  Beav.  187. 
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1866.  ^^^  second  question  is,  whether  this  i^  a  contract  which 

is  binding  upon  the  company.  It  is  necessary,  in  the 
first  place,  to  consider  whether  it  was  binding  under  the 
4lst  section  of  the  act  of  1856,  under  which  the  company 
was  incorporated.  I  am  of  opinion  that  Mr.  Heelis  was, 
in  fact,  ''a  person  acting  under  the  express  or  implied 
authority  of  the  company;"  that  Heelis  laid  Mr.  Princess 
offer  before  the  committee,  who  resolved  that  the  offer 
should  be  accepted,  subject  to  the  approval  of  the  general 
meeting ;  that  this  offer  was  laid  before  the  general  meet- 
ing and  that  its  acceptance  was  sanctioned  by  such 
general  meeting,  in  compliance  with  the  rules  of  the 
company.  That  being  so,  I  am  of  opinion  that  the 
letter  written  by  Mr.  Heelis  on  the  9th  of  February 
constituted  a  complete  contract  under  the  act  of  1856, 
and  that  the  company  became  bound  by  his  acts  within 
the  scope  of  bis  authority. 

The  next  question  is,  whether  this  power  to  contract 
by  an  agent,  given  by  the  act  of  1856,  is  taken  away  by 
the  act  of  1862.  Except  by  statute,  the  company  had 
no  authority  to  constitute  a  person  their  agent  for  the 
purpose  of  purchasing  land,  unless  they  constituted  him 
their  agent  for  that  purpose  under  their  common  seal ; 
but  the  act  ot  1856  dispensed  with  this.  The  question 
therefore  is,  whether  the  act  of  1862  destroyed  this 
power.  The  176th  section  provides  for  the  application 
of  that  act  to  companies  already  formed,  but  it  contains 
nothing  disabling;  on  the  contrary,  it  enables  companies 
already  constituted  to  obtain  the  benefit  of  that  act.  But 
the  205th  clause  in  the  act  of  1862,  which  repeals  the 
act  of  1866,  provides,  that  the  repeal  shall  not  affect 
"  anything  done  under  any  acts  thereby  repealed,"  or 
'*  any  right  or  privilege  acquired  or  liability  incurred 
under  any  act  hereby  repealed." 

It 
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It  18  clear  that  the  latter  exception  does  not  refer  to 
things  already  done^  because  that  is  already  provided 
for  by  the  first;  it  roust  therefore  mean ''any  right  or 
privilege"  subsisting. 
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1866. 


PtlNCS 

9. 
PRIMCC. 


The  question  is^  whether  the  '*  right  or  privilege" 
given  by  the  act  of  1856|  to  enter  into  a  contract  by  an 
agenty  not  so  constituted  by  seal^  is  a  ''right  or  privi- 
lege'* which  the  company  enjoyed  at  the  passing  of  the 
act  of  1862.  I  am  of  opinion  that  it  is,  and  that  it  was 
not  taken  away  by  the  act  of  1862. 

A  decree  must  therefore  be  made  for  the  specific  per- 
formance of  this  contract 


Re  HAFOD  LEAD  MINING  COMPANY. 

Slater's  Case.  -.,««« 

Feb.  13,  20. 

rjpHIS  was    an    application,   made  by  the  Official  A  company 

Liquidator,  to  put  Mr.  Slater  on  the  list  of  con-  cuitiw,-  a.  b. 
tributories  for  100  shares,  on  the  ground  that  the  transfer  ga^«  C.  D.30/. 

^  .to  take  a 

of  them  to  Mr.  Casson  was  fraudulent  and  void.  transfer  of  hta 

shares,  and  the 
mi  •  1  1      1  e-  1       r  -Kr      transfer,  which 

The  company  was  incorporated  on  the  loth  ofiVo-  stated  (falsely) 
vember,  1861,  and  Mr.  Slater  held  100  shares  in  it.         **»?*  9  «  oJ? 

'  '  paid  if.  B.  251. 

for  the  shares, 

On  the  29th  September,  1863,  the  company  was  in  ^J^j^^VbiSr 
difficulties,  and  information  was  given  by  the  directors  a  year  aftei> 
to  the  shareholders,     Mr.  Slater  thereupon  employed  ^mpany^was 
Mr.  Casson,  an  accountant,  and  who  owed  him  26/.  on  ordered  to 
bond,  to  see  the  books  of  the  company,  and  he  examined  Heid,ihaiA.  B. 
them  accordingly.  Jf»^^°'  *  «'*'»- 

On       Distinction 
between  a 
transfer  of  shares  which  is  fraudulent  and  void  as  against  the  transferee,  and  one 
which  if  io  as  regards  the  company. 
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1866.  On  the  I2th  November,  1R63,  Mr.  Slater  gave  Casson 

^■^^'^^^^  'SOL  to  take  his  100  share.     Of  this,  25L  was  paid  by  the 

Hafod  Lkao  d^b^  ^h^n  due  fi'oi^  Casson  to  Slater,  and  the  remainder 

MiNiira  Co.  ^^g  p^i(j  i,j  cash.     But  the  deed  of  transfer  of  that  date 

^cYJ^  '      ''^'^^'y  ®***®^  ^^^^  Casson  had  given  Slater  26/.  for  the 
shares. 

On  the  27th  November,  1863,  the  transfer  of  the  shares 
was  duly  registered  by  the  company  in  their  books. 

On  the  6th  November,  1864,  being  a  year  after  this 
transaction,  an  order  was  made  to  wind  up  this  com- 
pany, and  the  Official  Liquidator  now  applied  to  put 
Mr.  Slater  on  the  list  of  contributories  for  100  shares, 
on  the  ground  that  the  transfer  to  Casson,  made  when 
the  company  was  in  difficulties,  was  fraudulent  and  void. 
Mr.  Casson,  in  his  evidence,  alleged  that  he  had  taken 
the  shares  under  undue  influence  and  pressure  on  the 
part  of  Slater,  and  under  the  fear  of  being  sued  by  the 
latter  on  his  bond,  and  that  he  was  a  mere  trustee  of 
the  shares  for  Slater.  It  was  also  alleged  that  the  shares 
had  been  transferred  into  Casson*s  name,  in  order  to 
enable  him  to  inspect  the  books  of  the  company.  All 
this  was,  however,  denied  by  the  Respondent,  who 
insisted  that  the  transfer  was  bond  fide,  and  that  Casson 
was  to  have  the  profit  to  be  derived  from  these  shares. 

Mr.  Selwyn  and  Mr.  Roxburgh,  for  the  Official 
Liquidator,  cited  LundCs  Case  (a) ;  Hyams  Case  (Jb)  ; 
Costello^s  Case(c) ;  Bunns  Case  (d) ;  De  Pass's  Case{e). 

Mr.  Southgate  and  Mr.  Crossley,  for  Slater,  cited 
Fen wick*s  Case  (/) ;  Jessopp's  Case  ( y) ;  Straffons Case  ( A ) ; 

Sudd's  Case  (i).        

The 

(a)  27  Beav.  465.  {  f)  I  Dt  O.  ^  Sm.  557. 

(6)  1  De  G.,  F.  *  J.  75.  (g)  2  DeG,^J.  638 

(c)  2  Ibid.  302.  (h)  1  De  G.,  M.  *  G.  577. 

((/)  Ibid.  275.  (»)  30  Beav.  143,  and  3  DeC, 

(e)  4  Pe  G.  4r  J.  559.  F.  *  J.  300. 
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The  MA8TBB  of  the  Rolls.  vi^^ 

I  have  certainly  held,  that  where  a  shareholder  gets   Hafod  Lead 
rid  of  shares  by  assigning  them  to  a  pauper,  or  to  a    Mimimo  Co. 
servant  over  whom  he  has  entire  control,  in  order  to      Slater  ■ 
avoid  paying  his  share  of  the  debts  of  the  company  and       jp^^^  19^ 
of  throwing  them  on  the  other  shareholders,  this  transac- 
tion is  fraudulent  and  void,  and  I  think  the  latter  decisions 
tend  to  confirm  that  conclusion.      But  I  do  not  con- 
sider that  this  precludes  a  shareholder  from  bon&  fide 
selling   his   shares   to  another  person,  or  giving  him 
money  to  take  the  shares,  if  the  transaction  be  open  and 
not  merely  colorable.     Subject  to  an  observation  I  am 
about  to  make,  as  to  the  statement  of  the  consideration 
in  the  transfer,  I  see  nothing  in  this  transaction,  which, 
as  between  Mr.  Slater  and  the  company,  can  justify  me 
in  saying  that  this  transaction  is  colorable  and  void. 

If  a  person  holding  shares  in  a  joint  stock  company 
induces  another  person  to  buy  them  by  making  false 
representations  to  that  person,  the  purchaser  may  come 
here  to  set  aside  the  transaction  as  between  them.  But 
the  company  have  nothing  to  do  with  that  matter,  and, 
subject  to  any  power  which  they  may  possess  of  rejecting 
any  transfers,  they  must  adopt  the  decisions  of  the 
Courts  as  to  the  person  who  is  to  become  or  to  remain 
a  shareholder.  The  Court  in  such  matters  cannot 
look  into  the  question  of  the  fairness  of  the  means  by 
which  such  transfer  was  effected.  If  A,  says  to  his 
servant,  the  company  is  about  to  be  wound  up,  take  my 
shares,  they  can  get  nothing  from  you,  and  will  not 
attempt  it,  and  I  will  repay  you  for  the  trouble  and  loss 
you  may  sustain,  the  company  may  properly  say,  this  is 
no  transfer,  and  that  A.  is  still  liable.  But  if  il., knowing 
that  a  company  is  on  the  eve  of  bankruptcy,  says  to  B,, 
"  this  is  a  thriving  and  valuable  company,*'  and  thereby 

induces 
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1866.  induces  B.  to  buy  theniy  B.^  as  regards  the  company^  is 
^"^^^^^^  the  shareholder,  until  by  a  decree  of  the  Court  he  has  set 
HapodLeao  Aside  the  transaction  and  compelled  A.  to  take  back  his 
MiNiMQ  Co.  shares.  In  the  former  case,  the  want  of  means  of  the 
Cas^b  *  servant  or  dependent  of  ^.  to  pay  calls  is  a  material 
ingredient ;  in  the  latter  case,  the  greater  or  less  wealth 
of  the  transferee  forms  no  element  of  consideration. 
The  case  before  me,  if  all  that  is  alleged  against  Mr. 
Slater  be  correct,  and  not  disproved  or  denied  by 
him,  would  make  it  belong  to  the  second  class  of 
cases.  Casson  here  puts  his  case  upon  this :  that  he 
took  the  shares  upon  undue  influence  and  pressure 
on  the  part  of  Slater^  and  that  he  feared  being  sued 
by  Slater  on  his  bond.  I  have  not  been  able  to  fiud 
any  evidence  to  shew  that  Casson  is  not  fully  able 
to  pay  the  calls  on  the  shares;  but  with  this  the  com- 
pany have  nothing  to  do.  I  assume  that,  if  Casson 
pleased,  he  might,  by  bill  in  equity,  set  aside  the 
transfer,  and  compel  Slater  to  take  back  the  shares; 
but  until  he  has  done  so  he  is  the  shareholder,  and  to 
such  a  suit  the  company  would  not  be  proper  parties. 
I  have  looked  through  the  evidence,  and  I  find  that  the 
case  I  have  suggested  is  not  really  raised,  and  cer- 
tamly  not  proved  by  the  evidence.  Whether  Casson 
could  maintain  such  a  suit,  when,  according  to  a  part  of 
the  evidence,  he  was  induced  to  have  the  shares  put  in 
his  name,  in  order  to  inspect  the  books,  and  whether,  by 
so  doing,  he  had  ascertained  the  state  of  the  afiairs  of 
the  company,  I  do  not  stop  to  consider.  This  company 
has  nothing  to  do  with  that  case,  but  solely  whether  in 
this  case  the  shares  were  collusively  transferred  to  a  man 
who  could  not  pay  calls,  in  order  to  relieve  Slater,  and  this 
is  not  pi'oved,  and  it  is  fit  to  observe,  that  one  share,  instead 
of  100,  would  have  been  quite  as  efiScacious  for  the 
purpose  of  inspecting  the  books. 

In 


\ 
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In  the  first  place^  Casson  was  competent  to  pay  the        1866. 
calls.     In  the  second  place,  the  company,  although  in      ^•^^^r^ 
difficulties,  was  not  wound  up  till  nearly  a  year  had   hapod  Lbad 
elapsed.    The  mine  might  in  that  interval  have  proved    Mimimo  Co. 
profitable  and  valuable,  and  the  shares,  in  that  case,      Salter's 
could  not  have  been  got  back.     In  the  third  place,  no 
indemnity  was  given  to  Casson,  but  it  was  expressly  re- 
fused, and  that  refusal  was  not  objected  to  and  no  indem* 
nity  was  required. 

The  real  difficulty  in  the  case  is,  the  false  statement  of 
the  consideration,  viz.:  that  25/.,  were  paid  for  the  shares 
by  Casson,  when,  in  fact,  30Z.  were  paid  to  him.  This  is 
very  serious,  but  I  observe  that  Casson  was  employed  to 
examine  the  books,  and  this  examination,  it  is  agreed 
on  both  sides,  he  made,  and  for  which  he  now  makes 
a  claim.  If  this  was  taken  into  account  and  made  to 
amount  to  55/.,  it  would  make  the  consideration  paid 
25/.  But  the  whole  matter  is  unexplained.  This  also 
is  to  be  observed : — it  does  not  appear  to  have  been  done 
for  the  purpose  of  deceiving  the  directors,  for  I  do  not 
find  that  they  had  any  power  of  refusing  to  accept  the 
transfer  if  the  exact  truth  had  been  told. 

I  think,  therefore,  on  the  whole,  that  there  is  not  such 
a  case  made  out  to  set  aside  this  transaction  as  to  enable 
me  to  make  any  order  on  this  summons;  but  the  Re- 
spondent Slater  does  not  come  before  the  Court  perfectly 
without  taint,  he  did  not  put  the  real  consideration  in  the 
deed  as  far  as  the  evidence  stands.  If  he  did  he  cer- 
tainly does  not  explain  it.  Therefore  I  must  dismiss  the 
summons  without  costs. 


396  CASES  IN  CHANCERY. 

1866. 


STOOKE  V.  STOOKE. 

Mar.  12. 

Atestotorgave  fTlHE  testator,  who  had  five  childreD|  died  in  1864. 

a  house  and        JL 
300/.  "  of  law- 

hls  daueiiter  ^  ®y  ^^^  ^'"»  ^®  B*^^®  *^  ^^^^  ^^  ^'*  three  sons  some 
and  "  the  re-     house  property,  and  to  one  of  his  daughters  a  house  and 

his  moneys,  in  300Z.,  and  then  proceeded  in  the  following  words: — 

whatever  it 

may  be,  in  **  And  I  give  to  my  daughter  Elenora  Stoohe,  the  house 

sols  or  any-  ~    occupied  by  Mr.  Luc(2S,  and  if  she  dies  without  issue, 

thing  else,"  to  then  to  come  back  to  my  sons,  to  be  divided  equally 
his  wife.  Held,     ,.1       t  11  1   t  i»i       •  •       rk/\/\f      <• 

that  the  wife     alike  between  the  three,  and  I  hkewise  give  300/.  of 

to^lUh'^t^  -  '^^'"^  money  of  Oreal  Britain  to  my  daughter  Elenora, 
tator's  resi-  The  remainder  of  all  my  moneys^  in  whatever  it  may  be, 
e^te  invest^  ^"  bonds  or  consols  or  anything  else,  I  give  to. my  wife 
in  any  security,  Tor  her  sole  use,  as  long  as  she  shall  live,  but  not  to  give 
policy,  l^t  not  ^^  away  from  my  sons  and  daughters  at  her  death,  but  to 

to  a  leasehold    gjyg  {^  to  either  or  divide  it  equally  between  the  whole. 

or  furniture  or  ^        .^ 

chatteli.  I  give  to  my  two  sons,  Charles  and  Richard^  the  yard 

and  garden  what  I  bought  of  Mr.  Brewer^s  executors, 

to  be  divided  equally  between  them,  but  the  part  next 

to  Mr.  Miller's  to  be  Richard's:' 


The  testator  was  possessed  of  a  leasehold  called  "  The 
Ivy  Cottage,*^  held  for  a  term  if  three  persons  should  so 
long  live,  and  he  had  eflfected  a  policy  for  450/.  payable 
on  the  death  of  the  survivor  of  the  cestuis  que  vie. 
There  were  also  furniture,  culinary  articles,  china,  glass, 
wearing  apparel,  plate,  wine  and  a  pony  carriage  in  and 
about  The  Ivy  Cottage^  of  the  estimated  value  of  141/. 

The  question  in  the  cause  was,  whether  this  cottage 

and 
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and  the  other  articles  passed  under  the  words  'Hbe  re- 
mainder of  all  my  moneys." 

Mr.  Baggallay  and  Mr.  Rawcliffe,  for  one  of  the  next 
of  kin,  cited  Lowe  v.  Thomas  (a). 

Mr.  Selwyn  and  Mr.  Marten,  for  the  widow,  cited 
Montagu  v.  The  Earl  of  Sandwich  (b)  ;  Stocks  v. 
Barri{c);  Rogers  v.  Thomas  {d);  Hinves  v.  Hinves  (e). 

Mr.  Southgate  for  all  the  Defendants  except  the  widow. 


1866. 


The  Ma8T£r  of  the  Rolls. 

It  is  very  difficult  to  construe  one  will  from  the 
words  used  in  another  will ;  you  must  judge  by  the 
will  itself. 


I  concur  in  this:— that  if  a  testator,  by  his  will,  gives 
matters,  which  are  not  money  in  the  ordinary  acceptation 
of  the  term,  and  afterwards  gives  all  ''other  my  moneys 
whatsoever  and  wheresoever,"  he  applies  that  expression 
to  things  which  are  not  strictly  money  and  consequently 
that  things  not  of  that  character  pass  under  the  gift. 
Thus  if  a  testator  gives  Whiteacre  and  all  the  rest  of 
my  money  to.  A.  J9.,  he  means  all  his  property,  for  he 
treats  Whiteacre  as  "  money,"  although  land  or  real 
estate  and  persona]  chattels  are  not  properly  speaking 
"  money." 

Applying  that  rule  to  this  case,  I  think  that  the 
meaning  of  the  testator  is  not  ambiguous.  After 
giving  a  house  and  **  300/.  of  lawful  money  of  Cheat 

Britain 


{a)  5  De  G.,  M.  i  a.  315. 

(b)  33  Bmo.  324. 

(c)  John,  54. 


(d)  2  Keen,  8. 

(e)  3  Hare,  G09. 
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Britain  to  his  daughter  Elenora"  he  gives  the  ''re- 
mainder of  all  my  moneys"  to  his  wife.  I  am  disposed 
to  thinky  that  if  he  had  stopped  there,  and  had  saidy 
'*  the  remainder  of  all  my  moneys  I  give  to  my  wife/' 
it  would  have  carried  the  whole  of  the  property.  But 
he  specifies  the  moneys  he  means,  by  saying,  'Mn 
whatever  it  may  be,  in  bonds  or  consols  or  anything 
else."  I  read  this  as  a  gift  of  all  liis  money  on  what- 
ever security  it  may  be,  whether  on  bonds  or  consols  or 
any  other  security,  and  all  sums  secured  by  any  species 
of  security.  If  he  had  had  a  freehold  farm,  that  would 
not  have  been  money  in  any  sense  of  that  word  as  used 
by  the  testator. 


This  view  is  confirmed  by  the  fact,  that  after  he  had 
done  this,  he  directs  a  yard  and  garden  to  be  equally 
divided  between  his  two  sons  Charles  and  Richard, 
from  which  it  is  clear,  that  he  did  not  consider  them 
as  part  of  his  money.  This  shews  that  the  word  is 
used  in  a  restricted  sense,  and  not  in  a  sense  which 
would  include  freeholds. 

I  am  of  opinion,  therefore,  that  **  money,"  as  used  in 
this  will,  includes  money  on  any  species  of  security. 


I  do  not  feel  the  diflSculty  as  to  the  policy.  The 
450/.  was  secured  by  a  policy  of  assurance  for  the 
purpose  of  repaying  the  value  of  the  leasehold  when  it 
fell  in  upon  the  death  of  the  last  life.  I  do  not  see  why 
the  testator  should  not  bequeath  it,  if  he  thought  fit,  for 
I  think  the  leasehold  and  policy  separate  and  distinct 
properties.  Suppose  he  owed  1,000/.,  payable  by  instal- 
ments, and  had  insured  his  life  for  1,000/.,  would  it  not 
be  moneys  on  security  ?  I  think  the  460/.  was  money 
invested  in  a  policy. 

I  think 
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I  think  the  widow  is  entitled  to  the  policy,  but  not  to        1866. 
the  leaseholds  or  the  furniture,  kc,  which  go  to  the 
next-of-kin. 


Stookb 

V. 
StOOKE. 


Decree. 

Declare  that  the  bequest  of  "  the  remainder  of  all  my  moneys,  in 
whatever  it  may  be,  in  bonds  or  consols,  or  anything  else/*  passed  all 
the  testator's  residuary  personal  estate  invested  in  any  security,  **  in- 
cluding the  policy  of  assurance,"  but  not  the  leasehold  premises  called 
/ry  cottage,  nor  the  furniture,  &c.,  &c.  therein,  which  were  undis- 
posed of. 


In  re  THE   ANGLO-GREEK   STEAM    NAVIGA- 
TION AND  TRADING  COMPANY  LIMITED.       Mar.  6, 7. 

8,  12. 

npHIS  was  a  petition  by  two  shareholders  to  wind  up  The  words 
-^      the  company,  which  had  been  registered  in  Jtdt/,  equitoWe^ha^ 

1 865.  the  company 

should  be 
wound  up"  in 

By  the  memorandum  of  association  the  capital  was  the  5tb  rule 

■^  ^  of  the  79th 

stated  section  of 
"The  Com- 
panies Act,  1862,"  are  to  be  considered  ejusdem  generit  with  the  four  prior  rules. 

If  it  were  established  that  a  company  never  had  any  proper  foundation,  and  that 
It  was  a  mere  fraud  or  bubble  company,  the  Court  would  order  it  to  be  wound  up. 

Misconduct  of  directors  and  manager  towards  the  shareholders,  though  a  ground  for 
relief  by  suit,  is  not,  until  such  mismanagement  has  produced  insolvency,  a  ground 
for  winding  up  the  company. 

A  large  remuneration  to  the  projector  and  directors  of  a  company,  if  openly  provided 
for  by  the  articles  of  association,  cannot  afterwards  be  questioned  by  shareholders. 

Observations  as  to  the  impropriety  of  directors  receiving  gifts  from  the  projector  out 
of  the  promotion  moneys  received  by  him  from  the  company. 

A  benefit  received  by  a  director  from  persons  employed  by  the  company,  or  arising 
from  the  transactions  of  the  company,  cannot  be  supported. 

It  IS  not  only  the  duty  of  directors  of  companies  to  be  ready,  at  all  times,  to  explain 
everything  to  shareholders,  but  also  that  they  shall  be  engaged  in  no  transactions  con- 
nected with  the  company  from  which  they  can  derive  a  profit  which  is  not  openly  known 
to,  and  acquiesced  in,  by  all  the  shareholders. 

Every  subscriber  in  a  public  company  is  bound  to  know  the  articles  of  association, 
and  cannot  complain  of  anything  disclosed  in  them,  which,  if  he  does  not  know,  he 
might  and  ought  to  know. 

Shareholders,  who  appear  to  support  or  resist  a  petition  to  wind  up  a  company,  do 
so  at  their  own  cost,  unless  a  personal  charge  is  made  against  them ;  in  which  case, 
the  director  or  member  assailed  is  entitled  to  appear  separately,  and  to  his  costs  from 
the  petitioner  if  the  case  fails. 

Keroarks  on  the  impropriety  of  making  the  statutory  affidavit,  as  to  belief  in  the 
statements  of  a  petition  to  wind  up,  without  inquiry  as  to  the  truth  of  such  statement. 
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1866.        stated  to  be  750,000/.,  divided  into  30,000  shares  of  25/. 

^"^"^^^      each.     The  petition  represented,  in  substancey  that  the 

Anqlo-Grebe  co'wpany  was  a  bubble  company  got  up  for  the  benefit 

Navigation    merely  of  the  projector  and  promoters^  and  it  contained 

AND  Trading    ,,-,,.  ,     , 

Company      the  following  personal  charges : — 

The  company  was  promoted  by  Stefanos  Xenos,  with 
the  view  and  objects  solely,  as  your  Petitioners  believe, 
of  obtaining  from  the  company  a  large  sum  of  money 
for  certain  concessions,  alleged  to  have  been  obtained 
by  him,  of  the  rights  and  goodwill  of  the  Greek  and 
Oriental  and  the  Levant  and  Black  Sea  Steam  Naviga-^ 
tion  Company^  and  a  concession  alleged  to  have  been 
granted  to  him  by  the  Greek  government,  granting  to  his 
vessels  important  privileges  in  Greek  ports,  which  conces* 
sions  your  Petitioners  believe  had  no  actual  existence. 

With  a  view  to  carrying  out  the  said  scheme,  the 
said  Stefanos  Xenos  made  an  agreement  with  the  follow- 
ing persons  to  become  directors  of  the  proposed  com- 
pany, that  is  to  say,  Rear  Admiral  Oeorge  Elliot,  Vice- 
Admiral  Sir  Henry  Keppell,  H,  H.  Fox,  Francis  Totkill, 
George  Saxon  and  Adam  Sckoales,  upon  the  terms  that 
the  said  Stefanos  Xenos  should  pay  the  sum  of  3,000/. 
to  Rear  Admiral  Elliot,  500/.  to  Mr.  Fox,  300/.  or  350/. 
to  George  Saxon,  and  other  sums  to  the  other  directors 
out  of  the  money  which  he  should  receive  from  the 
company  for  their  assistance  in  carrying  out  his  scheme. 

Having  made  these  arrangements,  the  said  Stefanos 
Xenos  and  his  co-promoters  caused  the  articles  of 
association  of  the  company  to  be  prepared  and  regis- 
tered, and  which  articles  contained  the  following  among 
other  clauses : — 

'*  Art.  14.  The  following  shall  be  the  first  and  present 
directors  and  officers.  Directors :  Rear  Admiral  George 
Elliot,  Vice- Admiral  Sir  H.Keppell,  Stefanos  Xenos,  Esq., 

H,  JT.  Fox, 
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H.  H.  FoXf  Esq.y  Francis  Tothill,  Esq.^  George  Saxon,        1866. 
Esq.,  Adam  SchoaUs,  Esq.  ^•^N'-**/ 

In  re 

''Art.  109.  A  sum  of  3,000/.  shall  be  set  aside  in    Navigation 
each  year  for  the  remuneration  of  the  directors,  such  and  Trading 

,   ,  .  Company 

sum  to  be  divided  amongst  the  directors  in  such  pro-  Limited. 
portions  as  they  shall  amongst  themselves  determine. 
Should  the  company  pay  a  dividend  of  25/.  per  cent. 
nett  in  any  year,  then  k  bonus  o(  10,000/.  shall  be  in 
every  such  year  divided  amongst  the  directors,  in  such 
proportions  as  they  shall  amongst  themselves  determine. 

*'  Art.  129.  Mr.  Strfanos  Xenos  shall  for  a  period  of 
three  years,  to  be  computed  from  the  day  of  the  date  of 
the  memorandum  of  association,  be  the  managing  di- 
rector of  the  company,  and  his  remuneration  shall  be 
1,200/1  a  year ;  but  should  the  company  pay  a  dividend 
of  10/.  per  cent.,  then  his  remuneration  shall  be  1,500/. 
for  every  such  year;  and  if  a  dividend  of  15/. per  cent. 
or  upwards  be  paid,  then  the  remuneration  to  be  2,000/. 
for  every  such  year. 

''  Art.  130.  And  whereas  the  said  Strfanos  Xenos  has 
undertaken  to  sell  to  the  said  company  two  concessions : 
Ist^  that  of  the  rights  and  goodwill  of  the  Oreek  and 
Oriental  and  the  Levant  and  Black  Sea  Steam  Naviga- 
tion Company ;  and  2ndly,  a  concession  by  the  Greek 
government  granting  to  his  vessels  important  privileges 
in  Greek  ports,  and  has  also  undertaken  to  pay  all  the 
preliminary  expenses  incurred  in  the  launching  of  the 
company,  and  to  assign  over  to  the  company  the  lease 
of  offices  at  No.  9,  Fenchurch  Street,  with  the  furniture 
and  effects  therein,  it  is  agreed,  that  in  consideration  of 
the  foregoing  he  shall  be  paid  the  sum  of  22,000/.,  one- 
half  in  cash  and  the  other  half  in  shares,  to  be  calculated 
at  the  rate  of  16/.  paid;  such  shares,  however,  to  rank 

VOL.  XXXV — III.  D  D  in 
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1866.        in  point  of  money  paid  with  the  ordinary  shares  of  the 
^^^"^^^^      company,  and  the  said  Stefanos  Xenos  to  be  credited 
Anolo-Orebk  with   the  successive  calls   upon  them  up  to  the  said 
Navigation   amount  of  161.  upon  each  share." 

andTradiito  '^ 

Company 

The  petition  then  stated  the  issuing  of  the  prospectus 
and  that  the  Petitioners  had  taken  shares,  and  proceeded 
to  make  the  following  statements: — 

'^  That  the  directors  had  purchased  certain  steam 
vessels  for  200,000/.,  and  paid  for  the  same  partly  by 
bills  of  the  company,  and  partly  by  3,000  shares  credited 
with  2/.  lOs.  per  share  as  paid  up,  and  that  Stefanos  Xenos 
had  received  from  the  vendors  in  that  transaction  a 
commission  or  bonus  of  10,000/. 

''  That  987  only  of  the  shares  had  been  allotted  to  the 
general  public,  and  1,650  shares  to  Count  Metaxa,  being 
the  only  shares  bond  fde  allotted,  aftd  your  Petitioners 
believe,  that  not  more  than  10,000/.  has  been  actually 
paid  to  the  company  in  respect  of  the  shares  therein, 
and  that  the  whole  of  the  moneys  so  paid  have  been 
taken  by  Stefanos  Xenos,  on  account  of  his  alleged 
agreement  with  the  company,  and  divided  in  certain 
proportions  between  himself  and  the  other  directors  or 
some  vof  them. 

**  Amongst  others,  there  appear  registered  in  the  books 
of  the  company  Emmanuel  Mawrogordato  for  900  shares 
and  Alexander  Carnegie  for  600  shares  each,  credited 
with  2/.  ]0s.  per  share  paid  thereon,  both  of  those 
persons  being,  in  fact,  nonunees  of  the  said  Stefanos 
Xenos,  who  have  made  no  payment  whatever  to  the 
conipany  on  the  said  shares. 

''  It  is  utterly  impracticable  with  the  amount  of  bond 
fide  subscribed  capital  of  the  company  to  carry  on  the 

business 
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business  tbereofy  and  youpr  Petitioners  believe  it  never       1866. 
was  the  intention  of  the  said  Stefanos  Xenos  and  his  co-      ^-^v*^^ 
promoters  so  to  do,  but  to  make  the  said  company  a  anol^Giibek 
means  of  their  obtaining  as  much  money  as  possible  for    Navigation 
their  own  purposes,  and,  when  no  more  can  be  obtained.      Company 

to  wind  up  the  same.  Limited. 

''  The  directors  and  the  said  Stefanos  Xenos  are  making 
a  pretence  of  carrying  on  business  by  means  of  the  said 
ships,  but  your  Petitioners  believe  that  no  real  or  bond 
fide  business  has  been  at  any  tiipe  done  by  the  company, 
nor  is  tliere  the  slightest  probability  of  its  objects  being 
carried  out 

"  Your  Petitioners  believe  that  it  is  to  the  interest  and 
benefit  of  all  the  bond  fide  shareholders  of  the  company, 
who  have  made  any  payment  on  their  shares,  that  the 
proceedings  of  the  directors  should  be  stopped  and  the 
company  wound  up." 

The  petition  was  served  on  the  company  alone. 

Evidence  was  entered  into  to  prove  and  rebut  these 
statements,  but  the  effect  of  it  is  stated  in  the  judgment 
.of  the  Cpurt. 

Mr.  Sehpt/n,  IVjIr.  Roxburgh  and  Mr.  Graham 
Hastings  in  support  of  the  petition. 

Mr.  Druce  for  Admiral  JEHliot. 

Mr.  Hemming  for  Mr.  Carnegie, 

Mr.  Stoanston  for  Stefanos  Xenos. 

Mr.  Southgate  and  Mr.  Cottrell  for  the  Agency 
Company,  who  were  holders  of  5,120  shares. 

j>  D  2  Mr. 
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Mr.  Hamersham  Cox  for  Mr.  Mavrogordato. 


In  re 


A»oio-Gr«k      Mr.  Bagshawe  for  shipbuilders. 

Navigation 

^"company* ^       Mr.  Roberts  for  Count  Metaxa  and  other  share- 
LmiTED.      holders. 

Mr.  Selwyn  in  reply* 

The  following  authorities  were  cited : — "  The  Com- 
panies Act,  1862,"  25  ^  26  Vict,  c.89,  s.  79 ;  Ex  parte 
Spackman  (a) ;  MaxweU  v.  Port  Tennant,  ^c.  Co.  (6) ; 
Re  Marlborough  Club  Co.  (c) ;  Shaw  v.  Forrest  (rf). 


7%«  Master  of  the  Rolls. 

This  is  an  application  by  two  shareholders  to  wind 
up  this  company  under  the  79th  section  of  the  sta- 
tute. There  are  five  different  rules  laid  down  in  this 
section  defining  under  what  circumstances  a  company 
may  be  wound  up.  First,  whenever  the  company  has 
passed  a  special  resolution  requiring  the  company  to  be 
wound  up  by  the  Court.  Secondly,  whenever  the  com- 
pany does  not  commence  its  business  within  a  year  from 
its  incorporation,  or  suspends  its  business  for  the  space 
of  a  whole  year.  Thirdly,  whenever  the  members  are 
reduced  in  number  to  less  than  seven.  Fourthly,  when- 
ever the  company  is  unable  to  pay  its  debts.  Fifthly, 
whenever  the  Court  is  of  opinion  that  it  is  just  and 
equitable  that  the  company  should  be  wound  up. 

Lord  Cottenham  laid  down,  and  I  and  all  the  other 

Courts 

(fl)  1  Mac,  if  Cor,  170.  (c)  1  Law  Rep.  Eq,  216. 

(6)  24  Beav.  495.  (i/)  20  Beav.  249. 
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Courts  have  followed  him,  that  these  words  in  the  fifth       1866* 
rule  are  to  be  considered  words  riusdem  generis,  and      "^-^^v^^^ 
that  they  must  relate  to  the  four  subject  matters  pre-  Amolo-Grebk 
▼iously  stated  in  the  four  previous  rules.     At  the  same    Navioatiok 

7  '  andTradimq 

time^  if  it  were  established  that  the  company  never  had      Company 
a  proper  foundatioo,  and  that  it  was  a  mere  fraud,  or      ^i^fiTBo* 
what  is  commonly  called  a  ''bubble  company."    The 
Court  would  consider  that  it  came  within  that  fifth  rule* 

In  this  case,  as  none  of  the  first  four  rules  apply,  it 
becomes  necessary  to  examine  into  the  constitution  of 
the  company  to  see  whether  there  was  anything  which, 
under  the  fifth  rule,  would  induce  this  Court  to  wind  up 
this  company.  For  this  purpose,  I  have  read  and  care- 
fully considered  the  affidavits  and  the  evidence  of  the 
witnesses  given  in  Court,  and,  as  far  as  the  evidence 
allows  me  to  judge,  coupled  with  my  very  limited  know- 
ledge of  the  subject  itself,  I  should  judge  favorably  of  the 
plan  of  this  association,  provided  it  were  carried  on  in  a 
bond  ftde  manner  with  ready  money,  and  not  with 
money  scraped  together  by  large  discounts  and  mulcted 
by  heavy  commissions. 

The  concessions,  as  far  as  I  am  able  ip  judge  from 
the  evidence,  appear  to  me  to  be  valuable,  the  support 
of  the  Greek  houses  seems  to  me  to  be  secured,  the 
first  voyages  appear  to  me  to  have  been  prosperous  and 
to  have  produced  fair  and  reasonable  profits  and  to 
forbode  future  prosperity,  and  the  whole  association 
might,  I  think,  reasonably  expect  that  fair  and  reason- 
able profits  would  be  made  by  the  contributories,  if  the 
assets  of  the  company  are  not  wasted  by  too  heavy 
remunerations  to  the  officers,  by  payments  for  loans  or 
quasi  loans  and  for  obtaining  shareholders. 

Having 
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]^gg^  Having  come  to  that  conclusion,  if  this  matter  had 

^^^.'^^      rented  there,  the  ta^k  I  should  have  had  to  perform 

AnolcIgrbek  ^^"'^  ^^^^  ^^^^  ^^^  dimple.  I  should  in  fact  simply 
NAvioAtioM  have  dismissed  the  petition.  But  the  petition  goes  on 
^^i^MPAMT***  ^^  attack  several  of  the  members  of  the  cbncern  and  thb 
Limited,  directors  themSelves  personally.  If  this  had  been  sitnply 
denied  by  the  cbmpany,  aiid  if  tliey  themselves  bad 
not  personally  Appeared,  I  should  have  sinipiy  dismissed 
the  petition,  no  case  having  been  made  out  for  the 
winding  Up  the  company.  For^  as  I  stated  in  the  cou^ 
of  the  argument,  the  misconduct  of  the  directors,  though 
it  may  be  a  reason  why  the  shareholders  should  have 
relief  against  them,  is  not  a  reason  for  winding  up 
the  company.  But  the  directors  and  other  share* 
holders  have  appeared  personally,  and  this  affidavits 
and  the  cross-examinations  have  disclosed  matters  of 
great  importance  to  the  shareholders  which  much  con- 
cern the  interests  of  this  association  and  which  involves 
the  question  arising  upon  the  fifth  rule,  which  I  have 
read.  Their  appearance  and  asking  for  costs  haVe  com- 
pelled me  to  go  into  the  question,  for  without  this  I 
should  not  have  been  disposed  to  have  done  so,  but  I 
should  simply  have  considered,  as  I  have  stated,  that  no 
case  for  winding-up  was  made.  For  this  purpo8e>  I 
have  gone  through  the  evidence  and  cross-examinations 
and  tiie  affidavits. 

It  is,  as  I  have  often  said,  the  duty  of  all  directors  to 
be  not  only  ready  at  all  times  to  explain  everything  to 
the  shareholders,  but  it  is  also  their  imperative  duty 
to  take  care  that  there  should  be  nothing  of  the  cha- 
racter of  underhand  dealing  between  them,  by  which  I 
mean,  that  there  should  be  no  transaction  connected 
with  the  company  by  which  profits  can  be  derived  by 
them  or  any  one  of  them,  which  is  not  openly  known  to 
and  acquiesced  in  by  all  the  shareholders. 

But 
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But  every  subscriber  is,  in  my  opinion,  bound  to  1866. 

know  the  articles  of  association!  and  be  cannot  com-  ^■^'v***^ 

plain  of  anything  disclosed  by  them,  which,  if  he  does  Amglo-Grbbk 

not  know,  he  might  know  and  which  he  ought  to  know.  Natioation 

Mow,  in  this  case,  by  sections   129  and    130  of  the  Compakt 

articles  of  association,  it  is  provided,  that  Mr.  Stefanas  Limitbd. 
Xenos  shall,  &c.  [see  ante,  p.  401.] 

Now  I  see  no  reason  to  complain  of  those  clauses ; 
for  aught  I  know,  they  may  be  valuable  concessions, 
and  I  think  the  evidence  has  established  that  both  con- 
cessions were  obtained  by  Siefanot  Xenos'  eiertions, 
and  assuming,  as  I  assume  the  fact  to  be,  that  Siefanos 
Xenos  possessed  the  requisite  knowledge,  and  that  he 
gave  the  whole  of  his  time  to  the  concern,  the  remune- 
ration does  not  appear  to  me  to  be  excessive,  and,  above  . 
all,  it  is  openly  told  to  all  the  shareholders. 

Then,  by  clause  109,  a  remuneration  to  the  directors 
is  given  in  addition  to  this  managing  director,  amount- 
ing to  3,000/.  a  year  between  them.  It  runs  thus : — 
[see  ante,  p.  401].  This  is  all  fair  and  open,  and  if  the 
public  think  fit  to  subscribe  to  companies,  conducted  on 
such  terms  by  persons  receiving  such  a  remuneration,  it 
is  their  affair,  and  they  cannot  afterwards  complain. 
They  knew,  at  the  time  they  did  so,  that  4,2002.  was  to 
be  deducted  out  of  the  nett  profits  before  any  dividend 
was  to  be  paid. 

But  the  evidence  before  me  discloses  a  further  state 
of  thingfi,  which  was  not  disclosed  by  the  articles  of 
association,  and  which  had  not  previously  been  made 
public.  In  the  first  place.  Admiral  EUioit  was  to  re- 
ceive 3,000/.  from  the  promoter,  and  he  has  actually 
received  it  in  paid-up  shares,  given  to  him  by  Mr. 
Siefanos  Xenos  as  the  reward  of  his  assistance  in 

getting 
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1866.       getting  up  the  company,  and  for  lending  his  name  and 

""^^^^      services.     He   has   also   received   760/.   in  cash   from 

Anolo-Gkbek  Stefanos*Xeno8f  which  is  said  to  have  been  for  money 

Navioation    gpent  and  for  the  time  he  bestowed  in  the  service  of  the 

AND  Trading     * 

CoMPANT  company,  and  for  the  knowledge  he  possesses  in  nautical 
Limited,  matters,  which  made  his  services  very  valuable,  and  all 
this  is  above  his  remuneration  for  what  he  had  done. 
This  may  have  been  a  very  proper  payment  in  itself, 
but  the  evil  is,  that  it  was  not  divulged  to  the  public, 
who  are  asked  to  become  shareholders,  and  it  is  not  a 
fit  matter  as  between  directors  themselves.  In  truth, 
the  shareholders  were  not  injured  by  Mr.  Stefanoi 
Xenos  giving  to  Admiral  Elliott^  the  chairman,  3,000/. 
of  his  own  money  and  out  of  his  own  paid-up  shares, 
rather  than  to  any  stranger,  which  he  might  have  done. 
.  That  is,  they  were  not  injured  by  the  payment  of  that 
money,  but  the  concealment  that  the  care  and  super- 
intendence of  the  interests  of  the  association  were  only 
to  be  procured  by  such  means  makes  it  a  different  and 
serious  matter. 

Again,  300/.  was  paid  to  Mr.  Saxony  another  director 
in  the  company,  this  was  also  paid  by  Mr.  Siefanos 
Xenos ;  but  if  Mr.  Siefanos  Xenos  could  afford  to  pay 
those  sums  out  of  moneys  paid  to  him  by  the  company 
for  the  concessions  which  he  had  made  over  to  them, 
and  which  it  is  proved  were  paid  out  of  money  that 
he  had  got  from  the  company,  then  it  was  the  com- 
pany and  not  the  directors  who  ought  to  have  obtained 
the  benefit.  They  gave  a  larger  price  for  the  conces- 
sions than  Mr.  Stefanos  Xenos  required,  and  the  surplus 
was  applied  in  bribing  persons  to  lend  their  names, 
whom  the  public  supposed  to  be  induced  to  join  the 
company  solely  from  their  confidence  in  the  success  of 
the  undertaking  As  between  shareholders,  these  transac- 
tions would  have  been  nothing,  but,  as  between  directors, 

it 


LlMITfiD. 
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it  becomes  everything.    The  public  has  a  right  to  ex*        1866. 
pect  that  the  directorsi  who  have  lent  their  names  to  an       ^  "^"^^ 
institution  of  this  character,  have  carefully  considered  Amolo-Grebi^ 

the  chances  of  success  of  the  scheme  which  has  been    Navioatiom 

aiioTradin<^ 

announced  to  the  public,  and  that  they  have,  after  much  Compaiit 
consideration,  sanctioned  it  as  favorable.  The  public 
rely  on  their  names,  they  rely  on  the  knowledge  they 
possess,  and  judgment  and  capacity  of  the  gentlemen 
who  have  become  directors.  But  where  the  directors 
obtain  large  pecuniary  interest  in,  or  large  pecuniary 
advantages  out  of,  the  concern,  not  mentioned  to  the 
public,  it  is  impossible  for  the  public  to  distinguish 
between  the  motives  which  have  induced  those  gentle- 
men to  support  this  scheme,  or  to  ascertain  how  far 
they  may  depend  upon  the  directors*  belief  in  its  chance 
of  success,  and  that  advantage  which  is  common  to  all 
persons  who  are  shareholders,  as  distinguished  from 
that  particular  advantage  or  benefit  derived  personally 
by  the  directors  themselves,  which  is  not  shared  in  by. 
any  of  the  members  of  the  association. 

Again,  as  regards  Stefanos  Xenos,  another  and  one 
of  the  most  important  of  the  directors,  the  evidence 
discloses  a  matter  which  the  Court  cannot  look  upon 
favourably.  The  project  was  one  which  peculiarly  re- 
quired a  large  amount  of  ready  money  to  be  employed ; 
many  steamers  were  required  and  must  be  paid  for  in 
order  to  establish  the  association,  and  it  appears  that 
contracts  were  entered  into  for  the  purchase  of  five  or 
six  steamers  for  100,000/.  These  contracts,  as  far  as 
I  can  judge,  were  very  properly  entered  into  with  cer- 
tain ship-builders  by  Stefanot  Xenos'  brother,  Aristides 
Xenos;  but  a  part  of  the  arrangement  was,  that  the 
brother  was  to  have  a  profit  of  10/.  per  cent  upon  ther 
transaction ;  that  he  was  to  receive  10,000/.  from  the 
builders^  in  consideration  of  their  being  employed  to 

build 
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1866.       huM  steamers  to  the  amount  of  100,000/.,  and  Sirfanoi 
"^''^^      Xenas  admits  that  he  was  to  share  in  that  profit. 

In  re 
Akolo-Grbek 

Navioatiom  That  is  a  transaction  which  cannot  be  supported  upon 
C*oMPAitr  ^^y  grounds.  It  is  unnecessary  for  me  to  refer  to  this 
Limited*  subject  more  in  detail.  I  have  often  had  occasion  at 
great  length  to  detail  the  principle  that  governs  cases 
of  this  description.  In  the  case  of  The  York  €md  North 
Midland  Railway  Company  ▼.  Hudson  (a),  I  did  not 
allow  Mr.  Hudson^  one  of  the  directors,  who  had  bought 
iron  for  himself  and  re-sold  it  to  the  company  at  the 
market  price  after  it  had  risen  in  value,  to  retain  the 
profit  by  the  re-sale  to  the  company.  Upon  all  these 
occasions,  the  directors  are  bound  to  do  the  best  they  can 
for  the  company,  for  the  persons  who  are  their  ceatuis 
que  trust,  and  no  director  can  make  a  profit  out  of  the 
affairs  of  the  company,  except  such  profit  is  acknow^ 
ledged,  admitted  and  established  by  the  rules  of  the 
association. 

To  conduct  this  company  successfully  large  calls 
ought  to  have  been  made  on  the  shareholders,  in  order 
to  enable  the  directors  to  conduct  the  business  with  any 
reasonable  chance  of  success.  But  how  was  this  money 
obtained  ?  The  Railway  Finance  Company  took  400 
shares  upon  these  terms  :-^that  they  were  to  be  allowed 
.  a  profit  of  10/.  per  cent,  upon  the  amount  of  the  calls ;  in 
other  words,  they  were  to  pay  nine-tenths  for  what  every 
other  shareholder  was  to  pay  ten-tenths ;  and  they  were 
to  receive  the  same  profit  as  every  other  shareholder. 
This  10/.  per  cent,  was  paid  in  advance,  and  all  the  calls 
were  to  be  made  as  if  they  had  been  paid  up  in  full ;  and 
accordingly,  upon  payment  of  10,000/.  by  the  railway 
company,  they   were    to  be  treated    as  having  paid 

20,000/. 

(«)  Riported&n  mnotker  point,  16  Beat*  485. 
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20,000/.,  that  18  td  ray,  having  paid  up  in  full  the  first       1866. 
eal),  which  Was  to  be  made  in  advance.     In  addition  td      ^^^^"^^ 
ihifl,  a  commission  of  2,000/.  is  given  to  the  Imperial  A»«Li>^o»Bitfc 
finance  Company  for  negotiating  the  taking  of  aharee    Naticatioii 
and  for  the  advance  of  money  made  to  this  ftaaociation*       Compakt 

LiMtTBO. 

I  l^peat  that,  in  my  opinion,  there  waa  a  fair  prospect 
of  Success  Under  a  proper  and  economical  management ; 
but  if  this  system  ia  to  be  pursued,  it  requires  but  very 
little  prophetic  power  to  foresee  that  this  company  will 
soon  appear  before  this  Court  in  a  condition  when  the 
order,  which  I  am  now  about  to  refuse  to  make,  will 
become  inevitable.  All  this  I  have  referred  td  for  this 
purpose  only :— with  t^ference  to  the  fifth  rule,  and  for 
the  purpose  of  considering  whether  this  company  ia  in 
inch  a  situation  that  the  Court  ought  to  wind  it  up,  f6r 
all  this  is  urged  as  a  ground  for  an  immediate  order  fof 
winding  up  the  company.  I  repeat  again,  that  I  do  not 
so  consider  it.  I  am  of  opinion  that  the  misconduct  of 
the  directors  and  manager  towards  the  shai-eholders 
may  be  the  subject  of  a  suit,  but  that  it  is  not  a  reason 
for  winding  up  the  company  until  that  mismanagement 
has  produced  insolvency,  which  is  very  far  from  being 
the  case  now.  There  are  ho  debts  except  that  to  the 
ship^buiklers,  and  some  others  which  beem  to  be  very 
Imiall. 

Assuming  that  a  bill  would  lie  to  correct  all  these 
matters  which  I  hate  mentioned,  and  assuming  that  the 
directors  eould  be  compelled  to  restore,  for  the  benefit 
of  the  company,  the  moneys  they  have  received,  atid 
that  tlie  shares  of  the  Railway  Finance  Company 
ought  tx)  be  cancelled,  or  somis  alteration  made  in 
that  respect,  Aill  I  am  of  opinioli  that  is  a  matter  for  a 
auit,  and' not  Jbr  a  petition  for  winding  up;  and  tliat 
titers  is  no  ground  at  present  for  obtaining  an  order 

vrhich 
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1866.        which  might  be  made  in  the  course  of  the  suit  to  which* 

^-^-'*-^       I  have  referred.     I  see  much  that  may  be  proper  to 

AiioLo  GftBiK  I'eform,  but  I  see  nothing  which,  to  use  the  words  of 

Navioatiov    tiig  act,  would  render  it  "just  and  equitable,"  in  the 

AND  TaADIllO  '  «/«.,,  , 

CoMPANT  present  state  of  afrairs,  that  the  company  should  be 
LiMiTBo,  wound  up ;  nor  should  I,  as  indeed  I  stated  originally, 
have  gone  into  this  matter  so  much  in  detail,  but  for 
the  appearance  of  the  several  Respondents  to  meet  the 
charges  made  against  them  in  the  petition.  The  petition 
must,  therefore,  be  dismissed  as  regards  the  company, 
and  must  be  dismissed  with  costs. 

But  I  have  now  to  consider  the  costs  of  the  various 
persons  who  have  appeared  as  Respondents  upon  this 
})etition,  some  of  the  facts  relating  to  whom  I  have 
already  referred  to.  The  rule  I  have  always  followed 
has  been  this:  —if  shareholders  appear  to  support  or  to 
resist  a  petition  for  winding  up  a  company,  they  do  so 
at  their  own  cost.  But  if  a  personal  charge  is  made 
against  any  of  the  directors  or  against  any  member  of 
the  company  in  the  petition,  then  the  director  or  the 
member  of  the  company  so  assailed  is  entitled  to  appear 
separately,  and  if  the  case  against  him  fails,  the  Petitioner 
must  pay  the  costs.  That  is  the  general  rule  which  I 
have  made  and  have  always  followed:— that  the  Peti- 
tioner, having  made  such  a  charge  and  failed,  must 
pay  the  costs. 

I  will  now  proceed  to  enumerate  the  various  Re- 
spondents who  appear,  and  consider  their  cases  $eriaiinii 
Mr.  Roberta  appears  for  shareholders  havibg  2,030 
shares  who  support  the  petition.  Among  those  for 
whom  he  appears  is  Count  Metaxa,  in  respect  to  whom 
it  is  not  necessary  that  I  should  make  any  obsen* 
vation  further  than  this: — that  it  appears  to* be  princi- 
pally  his  petition,  and  that  it  has  been  got  up  at  bis 

instance. 
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instance.     The  Petitioners  do  not  ask  for  costs,  and        1866. 
could  not,  if  they  did,  obtain  them.  ^"^v^ 

In  re 
Aholo-Grbbk 

The  others  who  appear  to  oppose  the  petition  are : —    Navioatioh 
first,  Mr.  Hemming  J  who  appears  for  Mr.  Carnegie;     Compant 
Mr.  Druce,  for  the  chairman   Admiral  Ellioi ;    Mr.      ^»""«»- 
Sauthgate,  who  appears  for  the  holders  of  5,120  shares 
(the  Imperial  Agency  975,  the  chairman  of  that  com- 
pany 25,  the  Railway  Finance  Company  4,000,  and 
Mr.  Fox  120) ;  then  Mr.  Homersham  Cox  appears  for 
Mr.  Mavrogordato  ;    Mr.  Bagshawe  appears  for  the 
builders  of  the  boats,  and  last  in  order  of  argument, 
but  one  of  the  most  important,  is  Mr.  Stefanos  Xenos, 
who  appears  by  Mr.  Swanston. 

The  first  is  Mr.  Carnegie,  and  the  charge  against  him 
is  contained  in  the  15th  paragraph  of  the  petition,  and  it 
is  this : — "  Amongst  others,  there  appear  registered  iii 
the  books  of  the  company  Emanuel  Mavrogordato  for 
900  shares  and  Alexander  Carnegie  for  600  shares,  each 
credited  with  2/.  10«.  per  share  paid  thereon,  both  of 
those  persons  being,  in  fact,  nominees  of  the  said 
Stefanos  Xenos,  who  have  made  no  payment  whatever 
to  the  company  on  the  said  shares.''  Now  this  is  not  a 
very  serious  charge  against  Mr.  Carnegie,  but  such  as  it 
is,  it  was  sufficient,  in  my  opinion,  to  justify  Mr.  Carnegie 
in  appearing  to  contradict  it.  He  has  established  that  it 
was  wholly  without  foundation,  and  in  my  opinion,  he  is 
entitled  to  his  costs  of  this  petition,  but  his  costs  should 
be  confined  to  his  defence  of  this  charge. 

Admiral  Elliot  is  the  next,  and  the  charges  against 
him  are  these : — the  4th  and  5th  paragraph  of  the  peti- 
tion roust  be  read  together:  ^'4.  The  company  was  pro- 
moted by  Stefanos  Xenos,  with  the  view  and  objects 
solely,  as  your  Petitioners  believe,  of  obtaining  from  the 

company 
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1869.       company  a  large  sum  of  money  for  concessions  alleged 
^^^^^^^^      to  have  been  obtained  by  him,  kc"  [see  ante,  p,  400] 

In  re 
AnohO-G  fL9E% 

Na?io4tio9  I  am  of  opinion  that  the  4tb  paragraph  is  disproved, 
CouvAuj  that  is  to  say,  it  was  not  a  mere  fraudulent  scheme  and 
LiMiTsii.  ^{|^  concessions  had  an  actual  existence,  apd  it  y^ould 
therefore  follow  that  the  charge  of  collusion  is  disproved. 
If  it  had  rested  there,  I  should  certainly  have  given 
Admiral  JEllioi  his  costs ;  but  the  fact  of  the  contract 
for  the  payment  of  3,000/.,  which  was  not  known  to 
ihe  shareholders,  and  the  further  payment  of  750/.,  are 
proved,  and  I  regret  to  say,  that  I  cannot,  in  such  case, 
where  there  has  not  been  perfect  openness  to  the  share- 
holders, upon  a  transaction  of  so  much  importance  and 
certainly  very  fit  to  be  inquired  into,  give  him  his  costs. 

It  is  also  to  be  observed,  that  no  access  was  given 
to  the  Petitioners  to  any  of  the  books  of  the  com- 
pany, by  which  they  seek  to  support  these  charges. 
It  is  said  that  this  discovery  was  only  sought  for  the 
purpose  of  making  charges  and  for  the  purpose  of 
endeavouring  to  support  this  petition.  Now,  un- 
doubtedly, this  is  very  likely  to  be  true,  but  there  ought 
to  be  nothing  to  be  concealed  in  the  books^  nothing 
which  cannot  be  made  pulblic.,  and  nothing  which  the 
-shareholders  could  find  fault  with.  Concealment  ajways 
does  barm,.aod  if  the  Petitioners  had  had  the  whole  of  the 
lx>pks  and  papers  laid  open  to  them,  they  might,  possibly, 
Aever  have  presented  this  petition  or  carried  on  these  pro- 
ceedings. But  whether  this  be  so  or  noit,  if  the  charges 
made  by  them  had  been  retained  in  the  petition  after  full 
jfispection  of  the  books  of  the  company,  it  would  have 
bfien  a  much  more  serious  matter,  and  would  have  been 
jriaited  by  me  much  mpre  severely.  If  the  allegation  that 
thfi  conoescaons  had  no  actual  existence  and  that  this  wa^ 
<a  scheme  to  put  money  into  the  pocket  of  Mr.  Stefanot 

Xenoi 
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Xenoi  had  been  omitted,  the  rest  of  the  6th  paragraph        1866. 
would  have  been  a  suflScieDt  charge.     I  caonot  therefore      ^"^v^^^ 
give  Admiral  Ellioi  bis  coata  of  tbia  petition.  Akolo-Gkkk 

Navioatioii 

Against  the  Railway  Finance  Company,  the  Imperial  Compant 
Agency  Company  and  Mr.  Jencken  there  is  no  charge  Liiiiteo. 
whatever  made  by  the  petition,  and  I  thinkj  therefore, 
that  they  were  not  justified  in  appearing.  It  is  true,  that 
in  one  of  the  affidavits,  a  charge  is  made  respecting  the 
Railway  Finance  Company  to  the  effect  that  it  was  a 
bubble  company,  which,  in  my  opinion,  has  been  wholly 
disproved,  as  far  as  there  is  evidence  before  me;  but  they 
appeared  before  this  charge  was  made,  and  they  only 
knew  of  it  because  they  made  themselves  Respondents 
to  the  petition.  This  besides  was  another  and  a  col- 
lateral issue,  which  it  would  be  impossible  for  me  to 
investigate,  and  one  which  is  wholly  immaterial  as 
regards  the  order  asked  by  this  petition  to  wind  up  the 
Anglo- Greek  Company, 

The  charge  against  Mr.  Fox  is  of  a  very  different 
character.  He  is  charged  with  having  received  600/. 
from  Mr.  Stefanos  Xenos  for  supporting  his  scheme, 
which  is  disproved,  and,  in  my  opinion,  he  must  have 
his  costs.  This  was  a  charge  of  a  serious  character, 
which  entitled  him  to  appear  and  resist.  As,  how- 
ever, he  has  appeared  in  company  with  three  others, 
I  cannot  give  him  more  than  his  share  of  the  costs.  I 
do  not  mean  to  give  him  the  whole  cost,  but  his  share 
only,  in  the  same  way  as  he  would  bear  them  if  no  costs 
had  been  given. 

The  charge  against  Mr.  Mavrogordato  I  have  read.; 
it  is  that  he  had  900  shares,  each  credited  with  2L  lOs. 
per  share  paid   thereon,  when,   in  fact,  he  was  the 
nominee  of  Sirfanos  Xenos,  and  had  made  no  pay- 
ment 


0> 
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1896.        ment  whatever  on  those  shares.    This  turns  out  to  be 

^^v"^^      correct    literally,   but  not    substantially.      It  is  true 

Anglo  Greek  n<>^'^ing   ^^^^   \i^^Xi   paid   on   those   shares,   but  that  is 

Navigation    explained,   by   the  feet   that   the  company   were   in- 

CoMPANY     debted  to  him  as  their  agent,  and  employed  him  for 

Limited,      various  purposes  in  the  Levant,  for  which  they  would 

have  had  to  pay  him.      I  do  not  think   that  would 

entitle  him  to  a  separate  appearance,  his  defence  would 

have  been  involved  in  that  of  the  company,  whose  agent 

he  was. 

The  case  of  Mr.  Carnegie  is  different,  because  not 
only  he  was  not  one  of  the  directors  of  the  company 
or  connected  with  it  as  agent  in  any  way,  except  as  a 
shareholder,  but  there  was  not  a  semblance  of  truth  in 
his  case,  which  is  not  the  case  with  respect  to  Mav^ 
TogordatOy  and  I  am  of  opinion  I  can  give  no  costs  to 
Mr.  Mavrogordaio. 

No  charge  whatever  is  made  by  the  Petitioners  against 
the  builders  of  the  boats,  and  they  appear  to  support  the 
company  simpliciter.  They  must,  therefore,  pay  their 
own  costs. 

With  respect  to  Mr.  Stefanos  Xenos,  the  charge  is 
unquestionably  of  a  very  serious  nature.  The  charge 
is :— that  Mr.  Stefanos  Xenos  promoted  the  company 
*' with  the  view  and  object  solely,  as  they  believe,*  of 
obtaining  from  the  company  a  large  sum  of  money" 
for  certain  alleged  concessions,  **  which  concessions  the 
Petitioners  believe  had  no  actual  existence/' 

I  am  of  opinion,  that  the  contrary  is  distinctly  proved, 
and  that  he  had  concessions  from  the  Greek  government, 
giving  privileges  in  Greek  ports,  and  that  he  had  a  con- 
cession from  the  Greek  merchants  for  their  support. 
He  produced  the  document  in  Court. 

Now 
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Now  thi«  is  80  serious  and  jo  direct  a  charge  of  fraud,        1866. 
that  I  hesitated  for  a  very  long  time  whether  I  should      Ni^n/-^/ 
not  allow  him  his  costs  of  meeting  that  charge,  which,  awo^Grrbk 
in  my  opinion,  is  wholly  disproved ;  but  then  the  facts    Navigation 
which  have  been  established  of  the  agreements  with  the      Company 
shipbuilders,  the  payments  to  Admiral  Elliot  and  Mr.      Limited. 
Saxon,  none  of  which  facts  were  disclosed  to  the  public, 
and  the  withholding  of  all  information  from  the  Peti- 
tioners, have  compelled  me  to  say,  that  to  entitle  any 
directors,  and,  above  all,  a  managing  director,  to  his 
costs  in  such  a  case,  he  must  appear  unsullied  by  any 
transaction  he  has  entered  into,  and  be  able  to  shew 
that  he  obtained  no  benefit  at  all  from  any  of  those 
matters,  unless  it  has   been   openly  disclosed   to  the 
public.     I  cannot,  therefore,  with  propriety,  give  any 
costs  to  Mr.  Stefanos  Xenos. 

I  wish  I  could  now  part  with  this  case,  with  which  I 
have  little  further  to  do,  except  to  express  dissatisfaction 
with  almost  everybody,  and  with  all  the  proceedings  from 
beginning  to  end,  but  I  must  still  make  some  obser- 
vations for  the  purpose  of  expressing  my  dissatisfaction 
at  the  mode  in  which  the  petition  has  been  got  up,  and 
in  which  it  has  been  launched  in  the  first  instance,  and 
my  regret  that  a  gentleman,  in  the  position  of  the  Peti- 
tioner, should  have  thought  he  had  sufficiently  dis- 
charged his  duty  by  making  an  affidavit  of  his  belief  of 
the  truth  of  the  contents  of  the  petition,  which  he  had 
never  read,  and  the  statements  in  which  he  took  en- 
tirely upon  trust,  statements  of  his  solicitor  which  he 
was  wholly  ignorant  of,  and  which  he  had  neither  read 
himself  nor  had  heard  read  to  him.  In  truth,  he  seems  to 
have  acted  for  another  throughout  the  whole  of  this 
matter,  to  have  been  very  indifferent  upon  the  subject, 
and  to  have  treated  it  as  an  ordinary  matter,  in  regard 
to  which  he  was  to  do  whatever  he  was  told.     In  my 

VOL.  XXXV — III.  K  B  opinion, 
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1866.       opinion,  that  is  not  justifiable,  and  no  care  can  be  too 

^^v"^^      gre^t,  where  an  oath  is  to  be  made  of  belief  in  the 

Amolo-Gribk  statements  mentioned  in  a  document,  in  ascertaining  their 

Navioation    truth.     I  have  no  doubt  he  was  ready  and  willing  to 

Company      believe  everything  that  was  told  him,  still,  in  my  opinion, 

LiMiTE*.      )jg  ought  to  have  ascertained  it  carefully  and  fully.    In 

my  opinion,  also,  the  solicitor  who  appeared  for  him 

ought  not  to  have  allowed  his  client  to  tnake  such  an 

affidavit,  without  having  first  taken  care  that  his  client 

well  knew  all  that  was  stated  in  the  petition  itself,  and 

without  also  informing  his  client  why  he  called  on  hira 

to  say  he  believed  the  truth  of  the  facts  narrated  by  the 

solicitor,  of  which  he,  the  client,  was  not  personally 

aware. 

The  final  result  of  the  whole  is,  that  the  petition  is 
dismissed  with  costs  against  the  company,  Mr.  Carnegie^ 
and  Mr.  Fox^  but  without  costs  as  regards  all  the  other 
Respondents. 


Note. — Subsequently,  a  judgment  for  a  very  large  amount  wai 
obtained  against  tbe  company,  which,  remaining  unsatisfied,  the 
Court,  on  tbe  28tb  of  May^  1866,  ordered  this  company  to  be 
wound  up. 
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1866. 


Re  THE  ANGLO-GREEK  STEAM  NAVIGATION 
AND  TRADING  COMPANY  (LIMITED). 

(No.  2.) 

May  3. 

A     PETITION  being  dismissed  with  costs  (a),  the  Petitionen 
"^     Petitioners  neglected  to  file  the  petition,  and,  fil^lS^^tiSon 
upon  an  application  being  made  to  them,  they  said  that  and  had  lost  it. 

.^  ,     ^  ,  On  the  appli- 

U  was  lost.  catton  of  the 

Respondents, 
liberty  was 

Mr.  Jessdf  for  the  Respondents,  applied  for  leave  to  given  to  file  a 

file  a  copy  of  the  petiUon,  and   that  the   Petitioners  p  Pf^^^^"^^^^ 

might  pay  the  costs  of  the  application.  were  ordered 

to  pay  the  costs 
of  the  appli- 

Mr.  Roberts^  contra^  said  that  the  application  to  the  cation. 
Court  was  unnecessary,  as  the  Petitioners  would  have 
consented  to  the  order. 


The  Mastsr  of  the  Rolls. 

I  must  give  the  Respondents  liberty  to  file  a  copy  of 
the  petition,  and  the  Petitioners  must  pay  the  costs  of 
the  application.  That  is  the  proper  form  of  ordei' ;  I 
have  made  such  orders  before  (&). 

The  Petitioners  have  lost  the  petition,  and  have 
obliged  the  Respondents  to  make  this  application  to 
the  Court.  The  Petitioners,  who  have  caused  the  ne- 
cessity of  the  application,  must  pay  the  costs  of  it. 

(a)  Antt^  p.  41 8.  4r  Cr,  360 ;   Re  Devomhire,  32 

(b)  Andrews Y.Walion,  1  My/.       Beav.  241. 
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1860. 


Mar.  12. 
Apr.  17. 

By  a  will,  the 
residue  was 
given  to  seven 
jiersons  as 
tenants  in 
common  for 
life,  and  on 
the  death  of 
the  survivor 


COPE  ».  HENSHAW. 

rriHE  testator,  by  bis  will  dated  in  1838,  devised  and 
bequeathed  bis  real  and  personal  estate  to  trustees 
in  trust  to  convert  and  invest  and  pay  the  income  to  his 
wife  for  life,  and  he  proceeded  as  follows :— * 

''  And  from  and  after  her  decease,  upon  trust  to  pay 
the  interest  and  dividends  of  the  said  trust  moneys, 
vided  amongst  stocks,  funds  and  securities  unto  and  equally  between 
their  children  ^y  brothers  and  sisters  following,  that  is  to  say,  John, 
per  iiirpet.        Worsey,  Nathaniel  Worsey^  Ann  the  wife  of  Joseph  Day^ 

t^^ejiftli'ihe  ^«^  ^^^  ^'*®  ^^  William  Shutt,  Sarah  the  wife  of 
children  was  Thomas  Cope,  Ellen  the  wife  of  William  Worsey^  and 
the  residue  was  Elizabeth  the  wife  of  Joseph  Eccles,  for  and  during  their 
to  be  divided  several  and  respective  lives  in  equal  shares  and  propor- 
after  the  seve-  tions ;  and  from  and  after  their  deceases  and  the  decease 
r.u*^*^**'**"    of  the  survivor  of  them,  upon  trust  to  pay  and  divide 

of  the  seven,  '     ^  .  . 

"  and  afler  the  the  said  trust  moneys,  stocks,  funds  and  securities  unto 
the  ronnw  ^^^  between  all  and  every  the  children  and  child  of  my 
of  them,"  said  brothers  and  sisters  who  shall  be  living  at  the 
children  ptr  decease  of  the  survivor  of  them  my  said  brothers  and 
capita.— Held,  sisters,  and  the  issue  of  such  children  or  child  as  shall 

that  the  words 
"  from  and 
after,"  &c, 
were  to  be 
read  disjunc- 
tively, and 
that,  on  the 
death  of  any 
of  the  seven, 
one-seventh 
was  divisible 
amongst  chil- 
dren of  the 


be  then  dead,  in  manner  hereinafter  mentioned,  that  is 
to  say,  that  on  the  decease  of  the  surviror  of  my  said 
brothers  and  fsisters,  the  said  trust  moneys,  stocks,  funds 
and  securities  shall  be  divided  into  seven  equal  shares, 
and  the  children  or  child  of  each  one  of  my  said 
brothers  and  sisters  shall  have  and  be  entitled  to  one- 
seyentb  share  of  the  said  trust  moneys  equally  to  be 

divided 

seven  oer  capita. 

By  his  will,  the  testator  gave  his  residue  amonest  his  nephews  and  nieces,  exdudine 
'*  JciAn"  Shutt.  By  a  codicil,  he  varied  the  limitation  to  this  class,  and  excluded 
"  WiiUam"  Shutt  "as  in  his  said  will  was  directed."  Held,  that  the  exclusion  was 
void  for  uncertainty,  and  that  they  both  took  a  share. 
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divided  between  them,  it  being  my  intention  that  the  1866. 
children  and  issue  of  my  said  brothers  and  sisters  shall 
take  per  stirpes^  and  not  per  capita*  Provided  never- 
thelessi  and  I  do  hereby  direct,  that  my  nephew  John 
Shutt  and  my  niece  Sophia  Shutt  be  excluded  from  any 
benefit  arising  from  or  any  participations  in  the  said 
trust  moneys,  stocky  funds  and  securities,  either  as 
children  of  my  sister,  taking  under  the  before-mentioned 
bequest,  or  from  any  interest  they  may  become  entitled 
to  by  accruer  or  survivorship." 

On  the  22nd  of  Mayy  1 840,  the  testator  made  a  codicil 
to  his  will,  by  which,  after  reciting  that  by  his  said  will 
he  had  given  and  bequeathed  the  residue  of  his  trust 
moneys  and  estate,  after  certain  events  therein  named, 
unto  and  equally  between  the  children  of  his  brothers 
and  sisters,  &c.,  &c.,  he  proceeded  in  the  following 
words : — 

**  Now  I  do  hereby  revoke  this  bequest,  and  do  direct 
my  trustees  hereinafter  named  to  divide  the  said  residue 
of  my  trust  moneys  and  personal  estate,  from  and  after 
the  several  deceases  of  my  brothers  and  sisters,  to  whom 
the  interest  is  bequeathed  for  their  respective  lives  by 
my  said  will,  and  after  the  decease  of  the  survivor  of 
them,  unto  and  equally  between  the  children  of  my  said 
brothers  and  sisters,  namely,  John  Worsey,  Nathaniel 
Worsey,  Ann  the  wife  of  Joseph  Day^  Mary  the  wife  of 
William  Shvtt,  Sarah  the  wife  of  Thomas  Cope,  Ellen 
the  wife  of  William  Worsey,  and  Elizabeth  the  wife  of 
Joseph  EcckSf  in  equal  shares  and  proportions,  excluding 
nevertheless  thereout,  as  in  my  said  will  is  directed,  my 
nephew  William  Shutt  and  my  niece  Sophia  Shutt,  it 
being  my  will  and  intention  each  child  of  any  brother 
or  sister  should  take  an  equal  share  with  the  others,  and 
not  their  parent's  share,  as  directed  by  my  said  will ;  and 
it  is  my  will  and  intention  that  the  husband  of  any  one 

of 
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1866.       o(  my  said  siflters,  who  shall  survive  his  wife,  shall  be 
^■^'^*^      entitled  to  her  share  for  his  life." 

COPK 
V. 

Hrnshaw.        The  testator  died  in  1846,  and  his  widow  in  1862. 

Nathaniel  Worsey^  who  was  the  survivor  of  the 
brothers  and  sisters,  died  in  1861,  and  there  were  forty- 
four  nephews  and  nieces  living  at  his  death. 

Thomas  Cope  and  William  Worsey^  the  husbands  of 
two  of  the  testator's  sisters,  survived  their  wives. 

Ellen  the  wife  of  William  Worsey  died  in  1839,  be- 
tween the  dates  of  the  will  and  the  codicil. 

The  following  four  questions  arose  on  this  will  and 
codicil : — First  Whether  the  estate  of  the  testator  was 
to  be  divided  into  seven-sevenths,  one  of  which  was  to 
be  distribated  on  the  respective  deaths  of  eich  of  the 
testator's  brothers  and  sisters,  or  whether  it  was  a  gifl 
in  joint  tenancy  amongst  them,  so  that  no  distribution 
was  to  take  place  until  the  death  of  the  survivor. 

Secondly.  Whether  the  class  to  take  was  liniited  to 
those  who  survived  the  survivor  of  the  brothers  and 
sisters,  or  whether  all  the  children  of  the  brothers  and 
sisters  took  vested  interests  on  their  births. 

Thirdly,  Whether  William  Worsey,  the  last  surviving 
husband  of  the  sister  of  the  testator,  took  the  whole 
property  during  his  life ;  or,  if  not,  whether  he  took  any 
and  what  portion  of  it. 

And  fourthly.  Whether  the  nephews  John  Shuti  and 
William  ShuU,  or  either  of  them,  were  or  was  excluded 
from  taking  i^ny  benefit  under  this  will  and  codicil. 

Mr. 
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Mr.  Selwyn  and  Mr.  Chapman  Barber  for  the  Plain-        1866. 
tififly  the  trustees,  stated  the  case,  and  in  regard  to  the 
question  of  uncertainty  referred  to  Drake  f.  Drake  (a). 

Mr.  BaggaUay  and  Mr.  RendaU  for  children,  argued 
that  on  the  death  of  any  of  the  tenants  for  life  his  share 
became  divisible  amongst  the  class, 

Mr.  Hobhouse  and  Mr.  Cracknall,  for  the  husband  who 
survived  his  wife,  argued  that  the  husband  was  placed 
in  the  same  situation  as  the  deceased  wife,  and  that 
as  the  fund  was  not  divisible  until  the  death  of  the  sur- 
viving brother  or  sister,  the  income,  until  that  event, 
was  divisible  amongst  the  brothers  and  sisters  then 
living,  either  under  an  implied  gift  or  in  right  of  survivor- 
ship incident  to  a  joint  tenancy.  That  the  husband  was 
entitled  to  a  share  in  the  whole  income;  Hawkins  on 
WilU{b)iJarman on  WUh{c);  Armstrong  v,  Eidridge{d)\ 
Tui^iermian  v,  Jefferies{e)i  Pearce  v,  EdmeQdes{f)\ 
Cranswich  v«  Pearson  {g). 

.  Mr.  Bird  for  John  SkuUp  In  the  direction  for  the 
exclusion  contained  in  the  codicil,  the  words  "as  directed 
by  my  said  will "  have  reference  not  to  the  person  but  to 
the  manner  of  exclusion,  and  William  is  substituted  for 
John.  Instead  of  repeating  the  long  proviso  in  the  will, 
the  testator  effects  his  object  by  a  reference. 

Mr.  RowcUffe,  for  other  parties,  observed  that  the  g\(i 
to  the  "  issue**  of  deceased  children  had  not  been  revoked 
by  the  codicil. 


The 


{a)  25  fifov.  641,  and  8  H.  ^  (^)  3  JBrd.  C.  C.  215. 

L.  Cm,  172.  (e)  3  Bac.  Ah.  681. 

(b)  Paga  269,  245.  C/)  3  F.  4"  Co//.  246. 

{€)  CA.  ssii.  p.  476  (1i«  edU.)  (g)  31  Bm.  624. 
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The  Master  of  the  Rolls,  after  stating  the  will 
and  the  four  questions,  said, — 

On  this  there  is  no  doubt,  that,  under  the  will  alone, 

Jpr.  17.      those  children  alone  who  survived  the  last  tenant  for 

life  take,  and  they  take  per  stirpeMy  and  that  John  Shutt 

is  excluded  and  that  the  husbands  of  the  daughters  take 

nothing. 

The  codicil  raises  all  the  four  questions.  Now  it  is 
to  be  observed  that,  by  the  codicil,  the  testator  revokes) 
the  fornaer  bequest  to  the  children,  and  consequently, 
the  will  can  only  be  referred  to  for  the  purpose  of 
shewing  in  what  sense  the  testator  used  particular  ex- 
pressions which  he  employed  in  the  codicil. 

I  think  the  words  ''after  the  several  deceases  of  my 
brothers  and  sisters,**  &:c.  and  "after  the  deceases  of  the 
survivors  of  them*'  must  be  read  disjunctively,  and  that 
each  share  is  divisible,  on  the  death  of  the  tenant  fc»r 
life  of  that  share,  amongst  the  persons  then  entitled.  The 
previous  gid  in  the  will  gives  the  brothers  and  sisters 
separate  estates  or  one-seventh  each  as  tenants  in 
common;  this  codicil  makes  each  one-seventh  share 
divisible  on  the  death  of  the  tenant  of  that  particular 
share.  I  read  the  will  and  codicil  together,  exactly  as 
I  should  do  the  will  alone,  if  the  whole  of  the  gift  that 
follows  the  words  ''  in  equal  shares  and  proportions'*  in 
the  will  had  been  expunged  and  the  words  in  the  codicil 
substituted  for  them,  excepting  the  passage  relating  to 
John  Shutt  in  the  will  and  that  relating  to  William 
Shutt  in  the  codicil.  So  reading  it,  it  appears  to  me  to 
be  clear  that  each  share  is  divisible  upon  the  death  of 
the  tenant  for  life  of  that  share. 

The  consequence  that  follows  from  this  is,  that  every 

child. 
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child,  or,  in  other  words,  every  nephew  and  niece,  on  iU        1866. 
birth,  took  a  Tested  interest,  and  that  the  class  of  takers 
of  each  sliare  is  ascertained  on  the  death  of  the  tenant 
for  life  of  that  share,  all  of  whom  take  per  capita. 

Not  only  does  this  appear  to  roe  to  be  the  plain  mean- 
ing of  the  words,  but  there  is  another  circumstance  which 
leads  me  to  a  confirmation  of  this  conclusion,  which  is 
this: — that  one  of  the  testator's  sisters,  Mrs.  William 
Worsejff  died  in  the  interval  between  the  will  and  the 
codicil.  The  testator  must  hare  known  this,  and  he 
thereupon  introduces  a  direction  that  the  husband  who 
should  survive  his  wife  should  be  entitled  to  her  share 
for  life.  That  seems  to  me  to  be  a  direction  that  William 
Worsey,  whose  wife  was  already  dead  when  the  codicil 
was  executed,  should  take,  for  his  life,  the  one-seventh 
share  which  his  wife  would  have  taken  had  she  survived 
the  testator.  The  period  of  distribution  of  this  share, 
therefore,  is  postponed  till  the  decease  of  William  Wor$ey^ 
but  the  period  of  distribution  of  each  of  the  other  shares 
is  on  the  death  of  each  brother  or  sister. 

The  contention  that  the  brothers  and  sisters  took  as 
joint  tenants,  or  rather  that  the  share  of  each  one  that 
died  survived  to  the  other,  is  not,  in  my  opinion,  capable 
of  being  supported;  it  is  contrary  to  the  express  words 
of  the  will  and  codicil,  and  is  contrary  to  the  scope  and 
object  of  them  as  forming  one  testamentary  instrument. 

I  think  that  the  words  of  the  codicil  respecting 
William  Shutt  annul  the  meaning  of  the  will  respecting 
John  Shutt f  and  that  the  words  *' excluding  nevertheless 
thereout  as  in  my  will  is  directed  my  nephew  William 
Shuti/*  renders  the  whole  void  for  uncertainty. 

I  will  accordingly  make  the  declaration  following : — 
As  to  the  first  question,  I  declare  that  the  estate  of  the 

testator 
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1866,  testator  is  to  be  divided  into  seven-seventhdy  one^seventh 
of  wbkrli  18  to  be  distributed  on  the  death  of  William 
Worset/f  and  the  other  »ix-sevenths  on  the  respective 
HBNtBAw.  deaths  o(  each  brother  and  sister  of  the  testator,  and 
that  the  distribution  takes  place  between  all  the  children 
of  all  the  brothers  and  asters  then  alive  and  the  Wal 
personal  representatives  of  eaidi  of  such  children  as  have 
died  since  the  death  of  the  testator^  such  children  and 
representatives  taking  per  capita;  that  iB^ihe  representa- 
tives only  taking  the  share  vi^hich  the  child  thejfopresent 
Would  have  taken  if  living. 

As  to  the  second  question,  which  is  involved  in  the 
first,  the  declaration  will  be,  that  there  is  no  survivorship 
between  the  tenants  for  life  of  the  various  shares. 

As  to  the  third  question,  the  declaration  will  be,  that 
William  Worsey  takes  one-seventh  for  his  lifb,  and  that 
on  his  decease  that  one-seventh  will  be  distributed 
amongst  all  the  children  of  the  deceased  brothers  and 
sisters  then  alive  and  the  legal  personal  representatives 
of  such  of  them  as  may  be  then  dead  since  the  death  of 
the  testator,  such  children  taking  per  capita  and  the  re- 
presentatives the  share  which  the  deceased  child  would 
have  taken  if  living. 

As  to  the  fourth,  that  the  directions  respecting  John 
and  William  Shutt  are  void  for  uncertainty,  and  that 
they  both  take  vested  interests  in  reversion  in  the  shares 
so  given  to  the  brothers  and  $isters  and  to  William 
Wor^ey  for  their  respective  lives. 
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Fe6. 19,20,21, 

BOVILL  V.  GOODIER.  22, 23, 26. 

Jpr.  18. 

rriHE  object  of  this  suit  was  to  restraio  the  infriDge-  The  distinction 
"*"     ment  of  a  patent,  and  to  recover  the  amount  of  lha*t^wherr\he 
profits  made  by  the  use  of  it.  validity  of  a 

patent  has  not 
been  the  sub- 

On  the  6th  qf  June,  1849,  the  Plaintiff  obtained  {^''Jr'S^Ll. 
letters-patent  for  certain  improvements  for  the  mauu-  ings,  the 
Picture  of  wheat  and  other  grain  into  meal  and  flour.  ^^^  its  va-^ 
These  improvements  are  detailed  in  the  specification  Wity  «t  law, 

■-_,__  ,  ,  .,,...,.       before  the 

I  post f  p.  431] ;  but  the  substantial  object  of  the  in-  Court  of 
vention  was,  to  get  rid  of  the  clamminess  or  pastyness  ^'J**y  J*?" 

'        ^  >        J    ^        protect  him ; 

of  the  meal  caused  by  the  heat  produced  by  the  friction  but  having 
in  grinding;  and,  secondly,  to  separate  the  dust  or  stive  n^hed^s  va- 
ih  the  air  drawn  through  the  surfaces  of  the  millstones,  li^ity*  then 
which  afiected  the  cleanliness  of  the  mill  and  the  health  Equity  will 
of  the  workmen,  and  also  occasioned  the  loss  of  the  P^^ect  him 

-   against  any 
small  particles  of  flour.  other  person 

until  tnat  per- 
son proves  its 

The  Plaintiff  had  been  enffaged  in  extensive  litigation  >"^*"<*»|y- 

00  o  A  patentee 

in*  the  defence  of  his  patent.     In  July ,  1856,  he  had  established  the 
brought  an  action  against  Keyworth  for  an  infringe-  LtenHn  an'* 
ment  of  it,  and  had  obtained  a  verdict.     In  this  action  action  against 
{BoviH  v.  Keyworth)  Lord  Campbell  had  certified  that  inasubsequeut 
the  validity  of  the  patent  had  come  in  question  and  was  ""^^  ^y  ^^® 

•'  *  •  patentee 

proved,  against  C  I)., 
that  C.  D.  was 
not  concluded  by  the  proceedings  at  law,  to  which  he  was  not  a  party,  and  that  he 
was  not  to  be  driven  to  contest  the  validity  of  the  patent  by  tcue/ucius. 

After  a  patentee  had  established  his  patent  as  against  one  person  at  law,  he  insti- 
tuted proceedings  for  an  infringement  against  another  in  equil^r.  The  Court  granted 
the  Defendant  an  issue  as  to  the  novelty  of  the  invention,  but  refused  it  as  to  the 
utility  of  the  invention  and  the  sufficiency  of  the  specification,  holding  that  the  utility 
was  not  contested  or  had  been  proved  in  the  suit,  and  that  the  sufficiency  of  the 
specification  had  been  already  decided  in  the  action  at  law,  a  decision  in  which  this 
Court,  so  far  as  it  was  matter  of  law  not  depending  on  the  novelty  of  the  invention, 
concurred. 
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proved.  In  Michaelmas  Term,  1856,  a  rule  was  ob- 
tained by  Keyworih  to  set  aside  the  verdict  and  to  enter 
a  verdict  for  the  Defendant  or  a  nonsuit,  or  to  have  a 
new  trial.  This  rule  was  discharged  by  the  Court  of 
Queen's  Bench^  after  full  argument,  on  the  28th  of 
May  J  1857  ;  see  Borill  v.  Keytoorth  (a).  In  1857,  the 
Attorney-General  declined  granting  a  writ  o(  scire  facias 
to  repeal  the  patent,  and  in  June^  1863,  the  Privy 
Council  extended  the  patent  for  five  years,  after  a 
strenuous  opposition  on  the  part  of  some  millers ;  but 
in  which  the  present  Defendant  took  no  part. 


The  Defendant  by  his  answer  disputed  the  validity  of 
the  patent,  and  alleged  that  he  had  not  infringed  it. 

The  cause  now  came  on  for  hearing. 

Mr.  Grove,  Mr.  Buggallny^  Mr.  Hindmarch,  Mr. 
Druce  and  Mr.  Aston,  for  the  Plaintiff,  argued  that  the 
Plaintiff  having  established  the  validity  of  his  patent  at 
law,  and  overcome  all  opposition  before  the  Attorney- 
General  and  the  Privy  Council,  the  Court  would  act 
upon  it 

They  cited  De  la  Rue  v.  Dickinson  (b) ;  Lister  v. 
Leather (c);  Bovill  v.  Keyworth{a)  ;  Betts  v.  Menzies{d)\ 
Hills  v.  The  London  Gas  Company  (e) ;  Davenport  v. 
Goldberg(f);  Foxwell  v.  Webster (g);  Neilson  v.  Har- 
ford (,h). 


Sir  R.  Palmer  (Attorney-General),  Mr.  S^luyn,  Mr. 

LUlU 


(a)  7  EU.SrB.  725. 
(6)  Ibid.  738;    3  Kay  4-  J. 
388 

(r)  8  Ell.  Sr  B.  1004. 
id)  10  H.o/L.  Com.  117. 
(e;  6  Hurls.  ^  Nor.  313. 


(/)  2  Hem.  ^  M.  282. 

(g)  S  N.  R.  180,  and  9  Jun 
(iV.  S.)118D. 

(*)  Webtfer's  Pat.  Ca$.  331 ; 
and  8  CL  i  Fin.  726. 
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Zitlle  and  Mr.  Wathin  fVilliams  argued  that  the  patent 
was  invalid,  and  that  the  present  Defendant  was  in  no 
way  bound  by  the  prior  proceedings  to  which  he  was 
not  a  party. 


1866. 


fioVILL 

V. 
GOOOIBR. 


They  cited  Lang  v.  Gisbome  (a)  ;  Hindmarch  on 
Patents  (b) ;  Liardet  v.  Johnson  (c) ;  Crossley  v.  Be^- 
verley  {d);  BetCs  Patent  (e) ;  Bridson  v.  Benecke  (/) ; 
Newall  V.  Wilson  (g);  Crosshill  v.  Tnzford(h);  CrosskUl 
V.  Evory  (i)  ;  Davenport  y.  Goldberg  (A)  ;  Newall  v. 
Elliott  (/)  ;  Spencers  Patent  (m)  ;  Hindmarch  on  Pa- 
tents (n) ;  Russell  y.  Barnsley  (o)  ;  Hills  v.  Evans  (/i) ; 
Woodcroft's  Patent  {q)  \  HilCs  Patent  (r). 

Mr.  Grove,  in  reply,  referred  to  Lister  v.  Eastwood  («). 


7%e  Mastbr  of  the  Rolls. 

This  suit  is  instituted  by  the  Plaintiff  to  restrain  the 
Defendant  from  infringing  a  patent,  obtained  by  the 
Plaintiff  for  improving  the  grinding  of  flour,  for  collect- 
ing and  utilizing  the  stive  or  small  particles  of  flour, 
which  formerly  was  almost  all  lost,  and  occasionally  or 
generally  created  an  injurious  dust  in  the  body  of  the 
ntill  itself*  The  Defendant,  by  his  answer,  contests  both 
the  validity  of  the  Plaintiff's  patent  and  also  the  fact  of 
the  infringement  of  it  by  him  the  Defendant. 

The  history  of  the  Plaintiff's  invention  is  an  instance 

of 


(a)  31  Bfttv.  133.      . 
(6)  Page  108. 
(c)   Wtbrter,  P.  C.  53. 
((/)  Ibid.  106. 

ie)  1  MiHfre.P.C.  C.(N.S.)49. 
(/)  12  Beao.l. 
ig)  2  De  G,,  M.  is  G.  282. 
(A)  .5  L.  r.  (0.  if.)  342. 
(0  10  Ibid.  459. 


(/c)  2  flfifi.  4  Af.  282. 
(/)  1  hurL  4-  C.  797. 
(m)  3  DeG,^  J,^23. 
(fi)  PageSae. 
(o)   Webster,  P.  C.  472. 
(;i)  31  Law  J.  (Ch.)  457, 
(q)  10  Jur.^O.S.)  363. 
(r)   Wtbtter,  P.  C.  225. 
(0  26  L.  T.  ( 0,  S.)  4. 
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1863*  ^f  ^he  troubles  which,  in  the  present  state  of  the  law. 
await  a  successful  inventor.  The  patent  in  question 
was  taken  out  by  the  Plaintiff  in  June,  1849.  Since 
then  he  has  been  engaged  in  constant  and  expensive 
litigation  up  to  1863,  when  the  patent  was  prolonged 
by  the  Privy  Council  for  five  years.  This,  however, 
has  not  produced  any  termination  to  the  litigation,  of 
which  the  present  suit  is  an  instance*  At  the  same  time, 
much  of  this  is  incidental  to  the  nature  of  things.  The 
claim  of  having  made  an  invention  is  not  to  preclude 
others  from  using  an  old  process  and  old  machine?, 
because  some  person  bona  fide  believes  that  he  has  ini- 
vented  what,  in  truth,  has  been  long  known  ;  nor  ought 
the  fact  that  one  person  has  infringed  the  patent,  being 
ignorant  that  the  discovery  of  the  patentee  was  not  a 
new  one,  to  preclude  another  person  from  shewing  that 
it  had  before  been  known  and  been  in  use.  It  may 
well  be  that  Mr.  Bovill  invented  the  process  he  has 
patented,  and  yet  that  the  same  process  may  have  been 
used  by  other  persons  before  the  date  of  Mr.  Bovilts 
patent,  and  it  would  be  injustice  to  stop  the  use  of  a 
process  long  employed,  because  some  other  person  had 
«ubsequently  discovered  the  same  process.  It  would 
also  be  unjust,  because  one  person  has  been  unable  to 
prove  that  the  discovery  was  not  new,  to  prevent  another 
from  doing  so,  and  bind  him  by  a  proceeding  over  which 
he  had  no  control  and  of  which  he  knew  nothing.  The 
consequence  is,  that  in  almost  every  case,  the  Plaintiff 
has  to  establish  his  case,  from  the  beginning,  against 
any  fresh  person  who  chooses  to  impugn  the  patent  and 
to  contest  its  validity. 

At  the  same  time,  the  law  properly  attaches  superior 
rights  to  a  patentee  who  has  established  the  validity  of 
his  patent,  to  those  which  belong  to  a  patentee  who  has 
not  done  so.    The  former  stands  on  a  different  footing, 

and 
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and   though   the  p&tent  may  be  cod  tested   by  fresh        1866. 

persons,  he  will  receive  protection  until  the  inyalidityof 

it  is  shewn.    The  distinction  hitherto  made  by  Courts 

of  Equity  has  been : — where  the  validity  o(  the  patent 

has  not  been  thd  subject  of  any  legal  proceedings,  the 

patentee  must  prove  its  validity  at  law,  before  the  Court 

of  Equity  will  protect  him  i  but  having  once  established 

its  validity,  then  the  Court  of  Equity  will  protect  him 

against  another  person  until   that  person  proves  its 

invalidity. 

Accordingly,  the  first  thing  I  have  to  consider  in  this 
case  is,  the  fact  whether  Mr.  Bovill  has  established  the 
validity  of  bis  patent  in  a  Court  of  Law.  If  he  has 
done  so,  it  has  been  by  the  case  of  Bovill  v.  Keywortk(a)^ 
The  Defendant  contends  that  this  case  does  not  esta- 
blish the  validity  of  the  Plaintiff's  patent ;  and  that,  if 
it  does,  it  is  for  an  invention  not  infringed  by  him.  The 
way  in  which  the  Defendant  puts  his  case  may  be 
shortly  stated  thus :  if  the  patent  be  such  as  is  esta- 
blished by  the  case  of  Bovill  v.  Keyworih^  then  the  De- 
fendant has  not  infringed  it ;  but  if  the  patent  be  such 
as  the  Plaintiff  now  contends  that  it  is,  then  its  validity 
is  not  established  by  the  case  of  Bovill  v.  Keywortk^ 
and  the  patent  so  alleged  is  invalid,  and  principally  by 
reason  of  its  want  of  novelty. 

In  order  to  estimate  the  value  of  this  argument,  it  is 
necessary  to  consider  what  the  invention  is  which  is 
described  in  the  specification,  and  what  the  case  of 
Bovill  v»  Keyworth  has  decided.  The  specification 
thus  describes  the  invention  of  the  Plaintiff : — 

"  Firstly,  in  an  arrangement  for  ventilating  the 
grinding  sarfaces  of  the  millstones,  and  the  introduction 
of  air  through  the  top  stone,  when  fixed,  either  by  blow*- 
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ing  or  exhaustion.  Secondly,  in  exbausting  the  air  from 
the  cases  of  the  millstones,  combined  with  the  apph'ca- 
tion  of  a  blast  to  the  grinding  surfaces.  Thirdly,  in 
separating  the  stive  or  dust  of  flour  from  the  air  when 
exhaustion  or  blast  is  employed  to  Facilitate  grinding 
and  preventing  the  dust  and  waste  in  the  mill."  Then 
further  on  he  says  this :  ''  In  carrying  out  the  second 
part  of  my  invention,  when  working  millstones  with  a 
blast  of  air,  I  introduced  a  pipe  to  the  millstone  case 
from  a  fan  or  other  exhausting  machihe,  so  as  to  carry 
off  all  the  warm  dusty  air  blown  through  between  the 
stones  to  a  chamber  as  hereinafter  described,  by  which 
the  dust  in  the  mill  is  avoided  and  grinding  improved. 
And  this  part  of  my  invention  relates  only  to  sucking 
away  the  plenum  of  dusty  air  forced  through  the  stones, 
and  not  to  employing  a  suflBcient  exhausting  power  to 
induce  a  current  of  air  between  the  millstones  without 
a  blast,  this  having  before  been  practised  as  above 
mentioned.  The  third  part  of  my  invention  consists  in 
straining  the  stive  or  air  which  is  surcharged  with  fine 
flour  through  suitable  porous  fabrics,  which  retain  the 
flour  and  allow  the  air  to  pass  through,  and  this  I 
accomplish  by  exhausting  the  air  from  the  millstone 
case,  or  other  closed  chamber,  receiving  the  meal  from 
the  stones  by  means  of  a  fan  or  other  exhausting 
machinery,  and  blow  the  stive  so  exhausted  into  a 
chamber  having  its  sides  and  top  formed  of  one  or  mote 
thicknesses  of  suitable  porous  fabrics  to  allow  the  air 
under  pressure  to  pass  out  deprived  of  the  flour  by 
means  of  this  filtration.  I  also  obtain  the  same  result 
by  placing  the  filtering  chamber  between  the  stone 
case  or  chamber  receiving  the  meal  and  dust  from  tlie 
stones  and  the  exhausting  machine.  The  stive  or  dusty 
air  is  then  sucked  through  the  filtering  fabrics  instead 
of  being  blown  through,  and  the  air  passes  away  clean 
as  before." 

It 
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It  is  argued  that  this  is  merely  a  patent  Tor  a  combi- 
nation of  three  processes,  each  of  which  was  old,  and 
that  all  that  Bovill  v.  Keyworth  has  done  is,  to  determine 
that  the  specification  correctly  describes  an  invention 
consisting  of  the  combination  of  the  three ;  that  this 
combination  is  new,  and  that  in  this  consists  the  in* 
vention,  and  that  Bovill  v.  Keyworth  does  not  go  beyond 
this.  I  have  therefore,  in  the  first  instance,  to  consider 
whether  the  case  of  Bovill  v.  Keyworth  has  estabh'shed 
the  validity  of  each  of  these  three  matters  separately,  or 
only  in  combination  with  each  other. 


1866. 


The  judgment  of  the  Court  of  Queen's  Bench  appears 
to  me  to  determine  the  validity  of  each  of  these  in- 
ventions. Lord  Campbell  says,  in  the  first  part,  '^  the 
whole  of  the  Plaintiff's  process,  if  the  combination  is 
new,  is  certainly  the  subject  of  a  patent,  and  so  would 
the  part  No.  2,  if  taken  separately,  for  exhausting  the 
air  from  the  cases  of  millstones,  combined  with  the  ap- 
plication of  a  blast  to  the  grinding  surfaces,  as  they  in- 
troduce very  important  improvements  in  manufacturing 
wheat  and  other  grain  into  meal  and  flour."  Now  that 
appears  to  me  to  point  out  that  the  No.  2,  taken  sepa- 
rately, IS  also  described  as  an  invention  by  itself  and  not 
in  combination.  That  is  made  more  clear  afterwards. 
He  says,  if  the  specification  does  not  point  out  the  mode 
in  which  this  is  done  it  would  be  invalid.  ''  But  we  are 
of  opinion  that  the  specification  on  the  face  of  it  cannot 
(as  contended)  be  pronounced  in  point  of  law  to  be  bad 
in  this  respect,  and  we  are  of  opinion  that  the  evidence 
adduced  at  the  trial  shews  it  to  be  quite  sufficient."  He 
says, ''  the  exhaust  produced  by  the  pipe  and  fan  is  to 
be  proportioned  to  the  plenum  caused  by  the  blast,  taking 
care  not  to  produce  the  inconvenient  current  of  air  against 
which  a  caution  is  given.  How  can  a  judge  take  upon 
himself  to  say  that  this  may  not  be  enough  to  enable  a 
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1866.  workman  of  competent  skill  to  construct  the  machinery?" 
In  a  further  place  he  says, "  we  do  not  think  it  necessary 
to  try  to  reconcile  the  different  parts  of  the  specification 
(which  are  somewhat  conflicting),  or  to  give  any  positive 
opinion  upon  this  question ;  for  supposing  the  patent  to 
be  for  a  combination  consisting  of  several  parts  for  one 
process,  we  are  of  opinion  that  the  Defendants  are  liable 
in  this  action  for  having  used  a  material  part  of  the 
process  which  was  new  for  the  same  purpose  as  that 
mentioned  in  the  speciBcation,  although  they  did  not 
at  the  same  time  use  all  the  parts  of  the  process  as 
specified."  **  If  the  fixed  upper  millstone  were  equally 
described  by  the  Plaintiff  in  the  statement  and  diagram 
to  be  found  in  his  specification  as  part  of  the  combination 
for  which  he  took  out  his  patent,  as  No.  2  is  a  material 
part  of  the  combination  and  was  new,  we  are  of  opinion 
that  they  cannot  lawfully  use  No.  2  for  the  same  purpose 
by  substituting  a  rotating  upper  millstone  for  a  fixed 
upper  millstone,  or  by  resorting  to  any  other  equivalent 
for  any  other  separate  part  of  the  process  specified.** 

Great  stress  was  laid  in  the  argument  upon  these 
words  in  the  specification,  "  and  this  part  of  my  inven- 
tion relates  only  to  sucking  away  the  plenum  of  dusty 
air  forced  through  the  stones,  and  not  to  employing  a 
sufficient  exhausting  power  to  induce  a  current  of  air 
between  the  millstones  without  a  blast,  this  having  been 
practised  as  above  mentioned."  But  I  am  of  opinion 
that  the  application  of  the  exhaust  to  drawing  away  the 
plenum  is  a  material  invention  of  the  PluintifiT  by  itself, 
although  the  combination  of  it  with  the  other  parts  of 
the  invention  may  be  properly  and  validly  claimed  as 
another  part  of  the  Plaintiff's  invention,  and  this  double 
fact  appears  to  me  to  be  established  by  the  passages  in 
the  judgment  to  which  I  have  referred. 

There 
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There  is  also  this  preliminary  obstacle  in  the  way  of 
the  Defendants  on  the  question  of  the  vah*dity  of  the 
patent,  namely,  that  the  specification  of  the  Plaintiff  is 
a  written  document,  of  which  the  construction  must  be 
the  same  in  a  Court  of  Law  as  a  Court  of  Equity,  and 
the  Court  of  Queen's  Bench  has  determined  that  this 
patent  is  valid,  that  is,  that  the  invention  is  new,  that  it 
was  useful,  and  that  it  is  suflSciently  described  in  the 
specification.     The  objections  urged  against  it  before 
me  obviously  were  urged  at  law,  and  were  present  to 
the   mind   of  Lord    Campbell  when   he  delivered    his 
judgment,  and  the  words  1  have  read  appear  to  me 
jdistinctly  to  point  to  the  validity  of  the  patent,  not 
merely  in  respect  of  the  combination  of  the  matters 
there  stated,  but  also  to  the  validity  of  each  of  the  three 
separate  parts  which  are  separately  and  distinctly  claimed 
as  inventions  by  the  Plaintiff  in  his  specification.    I  am 
of  opinion,  therefore,  that  the  sucking  away  of  the  plenum 
of  dusty  air  forced  through   the  stones  is  a  separate 
distinct  part  of  the  invention  of  the  Plaintiff  claimed  by 
his  specification,  and  that  the  Court  of  Queen's  Bench 
has  determined  that  this  is  valid. 


1866. 


I  admit  that  this  decision  would  not  be  conclusive  at 
law  in  a  fresh  case,  nor  would  it  be  binding  on  (his  Court 
if  evidence  were  now  produced  which  was  not  before  the 
Court  of  Queen's  Bench,  but  on  this  point  I  do  not  find 
that  any  evidence  has  been  laid  before  me  not  before  the 
Court  of  Queen's  Bench,  with  the  exception  of  the 
French  patents,  but  as  to  those,  I  give  little  weight  to 
them.  I  think  that  they  all  differ  essentially  from  the 
inventions  of  the  Plaintiff  as  to  the  mode  of  drawing 
away  the  dusty  air  from  the  plenum;  they  do  not  appear 
ever  to  have  been  successful.  Indeed,  the  fact  that  the 
Defendant  does  not  use  them,  and  that  no  one  uses  them, 
and  that  they  have  all  expired,  is  a  proof  that  they  are 
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not  the  same  as  that  of  the  PlaiDtifF,  which  is  confessedly 
a  process  of  great  value. 

I  am  further  of  opinion  that  the  decision  of  the  Court 
of  Queen's  Bench  also  establishes  the  validity  of  the 
Plaintiff's  patent  as  regards  the  third  invention  claimed, 
namely,  the  use  of  the  stive  room,  and  that  this  is  effected 
in  combination  with  the  exhaustion  of  the  air  from  the 
millstone  cases.  It  does  not  appear  to  me  that  the 
forcing  air  into  the  millstone  case  from  above  is  a  neces- 
sary part  of  the  invention.  The  invention,  as  described 
in  the  specification  and  as  established  in  the  Court  of 
Queen's  Bench,  consists,  I  think,  in  the  employment  of 
a  sufficient  power  to  suck  away  the  dusty  air  in  the  mill- 
stone case,  and  the  discharging  it  through  a  porous  fabric, 
by  which  the  fine  flour  is  retained  and  the  air  is  allowed 
to  escape.  It  is  true  that  the  air  which  is  drawn  away 
from  the  millstone  case  must  find  its  admission  into  the 
millstone  case  from  some  separate  entrance ;  but  the  in- 
vention now  before  me,  as  I  understand  it,  consists  in 
exhausting  the  dusty  air  in  that  case  in  such  a  manner 
as  to  draw  it  all  off  without  employing  such  a  force  as 
to  draw  with  it  the  meal,  and  to  transmit  the  air  so  drawn 
off  through  a  chamber  formed  wholly  or  in  part  of  a 
porous  fabric  which  will  retain  the  dusty  particles  of 
flour  and  allow  the  air  to  escape. 


The  French  patents  which  relate  to  this  subject  appear 
to  me  to  be  quite  distinct  from  that  of  the  Plaintiff;  I 
think  it  unnecessary  to  go  through  them  in  detail.  The 
idea  was  possibly  present  to  the  mind  of  one  or  more  of 
the  inventors,  but  they  failed  in  discovering  the  method 
by  which  they  could  exhaust  the  dusty  air  merely,  with- 
out drawing  the  meal  with  it;  I  am  therefore  of  opinion 
that  the  validity  of  the  Plaintiff's  patent,  as  now  claimed 
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by  hi  nil  is  established  by  the  decision  in  Bovill  v.  Key- 
worth. 

I  have  next  to  consider  what  the  consequences  are 
which  flow  from  this»  both  as  regards  the  Plaintiff  and 
the  Defendant.  The  consequences  as  regards  the  De- 
fendant are  nothing,  if  he  has  not  infringed  the  Plaintiff's 
patent  Therefore,  the  next  thing  to  be  determined  is, 
whether  the  evidence  before  me  is  sufficient  to  prove 
that  the  Defendant  has  infringed  the  Plaintiff's  patent. 
The  burthen  of  proving  this  lies  on  the  Plaintiff.  The 
evidence  is  to  this  effect;  that  the  Defendant  has  em- 
ployed a  fan  placed  on  the  spindle  of  the  millstones, 
working  in  the  case  below  the  lower  millstone,  and  ex- 
tending a  liltle  beyond  the  periphery  of  the  millstone. 
This  fan  is  driven  by  the  ordinary  power  of  the  mill.  The 
effect  of  the  action  of  this  fan  is,  that  the  dusty  air  of  the 
plenum  is  driven  or  blown  out  into  an  escape  pipe,  and 
so  on  through  another  pipe  or  chamber  into  the  open 
air.  Some  blast  is  produced  by  the  centrifugal  action 
of  the  millstones,  but  the  revolution  of  the  fan  increases 
the  ordinary  centrifugal  blast  arising  from  the  action  of 
the  millstones  to  an  extent  sufficient  to  drive  the  dusty 
air  from  the  plenum  into  the  escape  pipe,  without  sending 
out  the  meal,  which  descends  in  the  regular  manner 
down  the  meal  spouts. 


1866. 


I  attended  carefully  to  the  evidence  given  on  this 
subject  in  Court,  in  conjunction  with  the  models  then 
produced,  and  I  listened  attentively  to  the  arguments  of 
counsel  on  this  point,  and  certainly  no  case  was  better 
argued.  I  have  since  read  over  again  the  evidence,  and 
considered  the'whole  matter;  and  my  opinion  at  the  close 
of  the  argument,  since  fortified  by  my  examination  and 
re-consideration  of  the  subject,  is,  that  the  process  used 
by  the  Defendant,  which  is  Messrs.  BUike  k  Lees  patent, 

is 


438  CASES  IK  CHANCERY. 

1866«       is  substantially,  that  is  in  essential  points,  the  same  as 
the  PlaintiflT's  patent ;  the  only  difference  appears  io  me 
to  be  that  the  Plaintiff  exhausts  the  plenum  or  removes 
the  hot  dusty  air  Trom  the  millstone  case  by  means  of  a 
sucking  process  applied  externally,  which  draws  the  air 
from  the  plenum  through  a  shaft  prepared  for  the  recep- 
tion of  it,  and  that  the  Defendant  exhausts  the  plenum 
or  removes  the  hot  dusty  air  from  the  millstone  case  by 
means  of  a  blowing  process,  which  drives  the  air  from 
the  plenum  into  a  shaft  prepared  for  the  reception  of  it. 
I  do  not  find  that,  before  the  Plaintiff*s  invention  ia 
1849,  any  process  bad  been  discovered  by  which  the  hot, 
dusty  air  could  be  exhausted  from  the  plenum^  carrying 
with  it  the  stive  only,  and  carrying  it,  not  into  the  body 
of  the  mill,  but  into  a  separate  shaft  where  the  stive 
could  be  collected  and  utilized.   This  is  done  in  both  the 
Plaintiff's  processes  and  in  that  used  by  the  Defendant. 
The  Plaintiff  sucks  the  air  out;  the  Defendant  blows  it 
out — in  both  instances  it  is  done  by  a  fan.    In  every  case 
where  a  fan  is  driven,  it  must  suck  the  air  from  one  place 
and  blow  the  air  into  another  place.     In  the  Plaintiff's 
invention  the  fan  is  placed  away  from  the  millstone  case 
in  the  air-shaft,  and  it  draws  the  hot,  dusty  air  from  the 
millstone  case  into  the  shafl.     In  the  Defendant's  in* 
vention  the  fan  is  placed  within  the  millstone  case  itself, 
and  blows  the  hot  dusty  air  from  thence  into  the  air* 
shaft.     It  is  wholly  immaterial,  as  it  appears  to  me,  Tor 
this  purpose,  whether  the  air  that  is  expelled  from  the 
millstone  case  is  drawn  through  the  eye  of  the  millstone 
case,  or  whether  it  is  drawn  up  through  the  meal  spout, 
or  whether  it  is  introduced  through  pipes  constructed 
specially  for  the  purpose  of  admitting  the  air.    The  in- 
vention consists  in  producing  a  blast  of  sufficient  power, 
and  exactly  so  regulated  as  to  exhaust  the  hot  dusty  air 
from  the  millstone  case,  and  drive  it,  with  the  stive  only, 
into  a  shaft  where  it  may  be  utilized  and  prevented  from 
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injuriously  affecting  the  air  of  the  body  of  the  mill.  This 
appears  to  be  done  in  both  cases  by  the  Plaintiff  and  by 
the  Defendant ;  and  as  soon  as  the  Court  arrives  at  the 
conclusion  that  the  invention  of  the  Plaintiff  is  not  con* 
fined  to  the  combination  of  the  matters  described  in  his 
specification,  but  that  it  extends  to  this  withdrawal, 
whether  by  expulsion  or  by  exhaustion,  of  the  dusty  air 
from  the  millstone  case  for  the  purpose  of  utilizing  the 
stive  contained  in  it,  as  a  separate  and  distinct  invention, 
then  it  seems  to  me  that  the  Defendant  has  made  use  of 
the  invention  of  the  Plaintiff,  and  that  he  has  in  all 
essential  particulars  adopted  the  same  process. 


With  respect  to  the  remaining  part  of  the  Plaintiff's 
invention,  the  separation  of  the  stive  from  the  air  drawn 
or  blown  into  the  shaft,  I  entertain  no  doubt  that  the 
Defendant's  is  essentially  an  adoption  of  the  Plaintiff's 
process.  The  blast  from  the  fan  must  be  sufficiently 
strong  to  blow  the  dusty  air  through  the  shaft,  and 
ultimately  into  the  open  air;  but  in  the  Defendant's 
process  this  is  done  through  a  long  pipe  or  horizontal 
shaft,  at  the  bottom  of  which  is  placed  the  porous  fabric 
which  receives  the  stive,  from  whence  it  is  removed  from 
time  to  time.  I  am  convinced  on  the  evidence  that  this, 
although  as  I  believe  imperfectly,  performs  the  same 
function  as  the  Plaintiff's  stive  chamber  performs;  that 
it  is  intended  to  be,  and  that  it  is,  an  imitation  of  the 
Plaintiff's  process,  and  that  along  the  whole  course  of 
this  shaft  air  escapes  through  the  porous  fabric,  and 
deposits  the  stive  along  the  course  of  it,  which  is  removed 
from  time  to  time  by  the  Defendant,  and  that  without 
the  use  of  this  porous  fabric  the  stive  would  not  be 
utilized. 


I  am  of  opinion,  therefore,  that  the  process  used  by 
the  Defendant  may  be  correctly  thus  described  :  — that 
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he  has  made  an  arrangement  for  ventilating  the  grinding 
aiuface  of  the  millstones  by  a  fan  which  is  attached  to 
the  lower  stone,  and  that,  by  means  of  this  fan,  he 
exhausts  the  air  from  the  millstone  case  and  removes  the 
dusty  air  into  a  shaft,  where  the  air  surcharged  with 
stive  is  partially  strained  through  a  porous  fobric,  and, 
in  doing  so,  deposits  the  stive  or  finer  particles  of  flour, 
which  thereby  become  useful,  instead  of  being  injurious. 
I  am  of  opinion  that  the  whole  of  this  is  an  infringe- 
ment of  the  Plaintiff's  patent,  and  that  the  invention 
and  mode  of  doing  these  things  is  sufficiently  described 
in  the  Plaintiff's  specification,  and  the  patent  so  de- 
scribed in  the  specification  and  so  construed  by  the 
judges  of  the  Court  of  Queen's  Bench  has  been  deter- 
mined to  be  valid,  with  which  decision,  as  far  as  I  am 
able  to  judge  from  the  evidence  before  me,  I  desire 
deferentially  to  express  my  concurrence.  It  certainly 
had  not  been  my  intention  when  I  began  to  hear  this 
case  to  go  into  or  express  any  opinion  upon  the  validity 
of  the  Plaintiff's  patent,  but  the  course  which  the  case 
has  taken,  and  the  evidence  gone  into,  has  compelled 
me  to  investigate  the  matter  to  the  extent  of  the 
materials  laid  before  me,  and  I  have  thought  it  proper, 
that  having  formed  an  opinion,  to  express  it,  if,  as  I 
should  hope,  it  may  have  the  effect  of  preventing  further 
litigation.  I  have  therefore  arrived,  first,  at  the  conclu- 
sion that  the  validity  of  the  Plaintiff's  patent,  as  now 
claimed  by  him,  has  been  estabh'shed  at  law,  and  also 
that  the  Defendant  has  infringed  that  patent. 


There  remains  to  be  considered,  as  I  before  observed, 
what  are  the  consequences  which  flow  from  these  con- 
clusions as  regards  the  Plaintiff,  and  as  regards  the 
Defendant  ?  In  the  first  place,  as  regards  the  Plaintiff, 
I  am  of  opinion  that  he  is  entitled  to  a  decree  for  an 
injunction ;  but^  on  the  other  hand^  as  regards  the  De- 
fendant, 
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fendant,  I  am  of  opinion,  that  I  cannot  properly  compel 
him  to  submit  to  the  decision  of  the  Court  of  Queen's 
Bench,  or  to  acquiesce  in  any  opinion  I  may  have 
formed.  He  was  no  party  to  the  suit  of  Bovill  v. 
Keywarth;  he  is  not  bound  by  the  proceedings  in  that 
case,  and  many  cases  are  on  record  where^  after  the 
Plaintiff  has  established  the  validity  of  his  patent  in 
one  case,  it  has  been  decided  to  be  invalid  in  a  second. 
Numerous  cases  have  been  cited  before  me ;  Bridson  v. 
Benecke  (a)  ;  NewaU  v.  Wilson  {b) ;  Hill  v.  Thomp- 
son (c) ;  Croskill  v.  Tuxford  {d) ;  Croskill  v.  Every  {e) ; 
which  establish  that  a  Defendant  is  not  to  be  con- 
cluded by  a  trial  at  law  to  which  he  is  no  party,  and 
that  he  is  not  to  be  driven  to  contest  the  validity  of  the 
patent  by  a  scire  facias.  It  is  true  that  the  case  of 
Davenport  v.  Goldberg(f)  seems  to  point  the  other  way, 
and  it  is  also  to  be  borne  in  mind  that  the  law  was 
established  on  this  point  at  a  time  when  the  act  of 
parliament  had  not  been  passed  which  compelled  the 
Court  of  Equity  itself  to  decide  any  question  of  com- 
mon law  which  might  comQ  before  it  without  the  assist- 
ance of  any  other  tribunal,  as  to  which,  however,  it  is 
proper  to  observe,  that  this  is  not  so  much  a  question 
of  law  as  it  is  a  question  of  fact. 


I  cannot  also  but  bear  in  mind  that,  although  I  have 
considered  the  validity  of  the  patent  of  the  Plaintiff,  it 
is  only  so  far  as  regards  the  effect  of  the  decision  in 
Bovill  V.  Keyworthj  and  the  sufficiency  of  the  specifi- 
cation ;  but,  as  to  the  question  of  novelty,  I  have  done 
so  solely  on  the  evidence  at  present  laid  before  me,  and 
I  have  also  done  so  reluctantly,  because  I  early  felt  the 
difficulty  I  should  have  in  going  into  that  question,  and 

I  checked 


(a)  12  fifiio.  1. 

(fr)  2  De  G.,  M.  if  O.  282. 

(c)  1  Webt.  P.  C.  237. 


(d)  5  Law  r.  (0.  S.)  342. 
(«)  10  L.  T.  (O.  S.)  459. 
(f)  2  Hem.  *  Mill,  282. 
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I  checked  the  entering  into  it  at  first,  as  much  as  I 
could  consistently  with  allowing  the  Defendant  to  bring 
forward  his  case.  It  is  also  a  matter  so  far  favorable 
to  the  Defendant  that  the  form  in  which  this  case  comes 
before  me  is  that  of  a  cause  in  which  neither  side  has 
had  an  opportunity  of  knowing,  before  the  heariog, 
what  evidence  he  would  liave  to  meet,  and  which  cir- 
cumstance  tends  strongly  to  prevent  the  bringing  forward 
of  evidence  which  might,  at  the  hearing,  be  material  until 
after  the  opportunity  of  doing  so  is  lust. 


It  is  after  I  have  considered  all  these  matters  that  I 
have  come  to  the  conclusion,  that  the  results  above  men* 
tioned  as  those  at  which  I  have  arrived  ought  not  to 
prevent  the  Defendant  from  having,  if  he  pleased  to  do 
so,  a  further  opportunity  of  trying  this  question  against 
the  Plaintiff.  I  regret  it  much,  because  of  the  great 
expense  which  it  will  necessarily  entail  on  both  parties ; 
but  I  thiuk  myself  bound  by  the  authorities  to  direct 
an  issue  to  try  whether  the  Plaintiff  is  the  first  and  true 
inventor  of  the  processes  described  in  his  specification, 
or  of  either,  and  which  of  them.  This  issue  I  will  direct 
if  the  Defendant  requires  it. 


I  direct  no  issue  as  to  the  utility  of  the  invention,  or 
as  to  the  sufficiency  of  the  specification.  I  consider  the 
former  of  those  matters  to  be  not  contested  or  to  be 
established  by  the  evidence;  and  as  to  the  second,  I 
consider  it  to  be  decided  definitively  in  favor  of  the 
Plaintiff  by  the  decision  in  Bovill  v.  Keywortk,  which  I 
have  minutely  examined,  and  in  which  I  have,  after 
consideration,  for  the  reasons  I  have  stated,  expressed  my 
concurrence,  so  far  as  it  is  matter  of  law,  not  depending 
on  the  novelty  of  the  invention.  The  novelty  of  the 
invention  is  a  question  which,  in  my  opinion,  I  ought  to 
allow  the  Defendant  to  try  again,  if  he  chooses  to  do 

so; 


BoTffLL 
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so;  but,  in  the  meantime^  I  mast  restrain  him  from        1866^ 
carrying  on  his  present  processes,  which,  in  my  opinion, 
infringe  the  PlaintiflTs  invention.     I  will   reserve  the 
coats  of  the  cause  until  after  the  trial  of  the  issue,  and     Ooodics. 
give  either  party  liberty  to  apply. 


Note. — The  etme  was  tried  at  law,  when  the  Defendant  was  suc- 
cessful ;  but  this  Court  directed  a  new  trial. 


1865. 

In  re  DREW.  ^'  *^- 

1866. 

Ex  parte  MASON.  Mar.  2. 

^  Apr.  18. 

rjpHIS  was  an  appeal  from  the  decision  of  the  regis-  A.  B.,  the 
"^      trar  under  the  Land  Registry  Act  (25  &  26  VicL  btTof^land^^" 

c.  63),  deciding  that  a  proviso,  in  a  deed  of  the  3rd  of  ^'^  two  of 

.  then  to  C  D»t 

August,  1863,  did  not  constitute  such  a  charge  on  the  andheretained 

land  sought  to  be  registered,  as  ought  to  be  noticed  oa  ^\  TJ^yen- 

the  register.  mutual  cove- 

nants for  bear- 
Mr.  Drew,  the  owner  of  some  land,  divided  it  into  J?«;  *S,P~^'" 
seven  lots,  which  were  numbered  from  71  to  77  in-  pensesofaroad 
elusive.     In   1863,  Mr.  Drew  sold  lots  71  and  72  to  the  lots,  and 
Mr.   JUason,  and  arrangements   were  made    between  there  was  a 
them  for  the  formation  and  the  future  repair  of  a  road,  the  expenses 
which  was  common  to  all  the  lots.  should  be  a 

charge  upon 
the  owners  of 

To  carry  this  arrangement  into  efiect,  Mr.  Dtew  by  the  seven  lots 
an  indenture  dated  the  1st  of  August,  1863,  conveyed  lie^  that  the 
lots  71  and  72  to  Mr.  Mason.    All  the  seven  lou  were  '"^  was  not 

chained,  and 

shewn  in  a  plan  on  the  conveyance.  that  A.  B,  was 

entitled  to  have 
AL      X  .1  ,•  .     I  *        •         1  1      an  indefeasible 

About  the  same  time,  an  indenture  bearing  date  the  title  to  his  five 
3rd  of  August,  1863,  was  executed  by  and  between  ^^^^'^l'^TIi- 

Mr.  26  VicLe.S3, 
without  no- 
ticing the  proviso  or  the  claims  of  C.  D, 
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Ex  parte 
Masok. 


Mr.  Drew  of  the  one  part,  and  Mr.  Mason  of  the  other 
part,  by  which  it  was  witnessed,  and  he,  Mr.  Drew,  for 
himself,  his  heirs,  executors  and  administrators,  cove- 
nanted with  Mr.  Mason,  his  heirs  and  assigns,  that  he, 
Mr.  Drew,  would  within  six  months  complete  a  road  set 
out  on  the  said  plan  attached  to  the  conveyance,  and  a 
copy  of  which  was  annexed  to  this  deed,  so  far  as 
related  to  the  pieces  of  land  numbered  71  and  72;  and 
further,  that  he  would  keep  the  road  repaired,  and  that 
if  he  failed  in  doing  so,  it  should  be  lawful  for  Mr.  Mason 
to  do  so,  and  that  Mr.  Drew  would,  on  demand,  pay  to 
Mr.  Mason,  his  heirs,  administrators  and  assigns,  the 
whole  of  the  money  expended  by  him  or  them  in  com- 
pleting, and  two- thirds  of  the  money  expended  by  him 
or  them  in  repairing  the  road.  And  Mason  covenanted 
with  Drew,  his  executors,  administrators  and  assigns, 
that  after  the  completion  of  the  road,  he,  his  heirs, 
executors,  administrators  or  assigns,  or  the  person  for 
the  time  being  entitled  to  the  pieces  of  land  num- 
bered 71  and  72,  would  pay  one-third  of  the  moneys 
which  Mr.  Drew  or  his  heirs,  executors  or  adminis- 
trators should  have  expended  in  the  reparation  of  the 
said  road,  until  it  should  be  taken  to  by  the  parish  or 
other  lawful  constituted  authority. 


Then  followed  this  proviso  : — 

**  Provided  always,  and  it  is  hereby  mutually  agreed 
and  declared,  between  and  by  the  parties  to  these  pre- 
sents, that,  in  addition  to  the  covenants  hereinbefore 
contained,  it  is  intended  that,  by  virtue  of  these  presents, 
the  costs  and  expenses  of  the  repair  of  the  said  pro- 
posed road  shall,  until  the  same  shall  be  taken  by  the 
parish  or  other  lawfully  constituted  authority,  be  con- 
sidered as  a  charge  in  equity,  and,  as  far  as  circum- 
stances will  admit,  at  law  also,  upon  the  owners  far  the 
time  being  of  the  several  pieces  of  land  numbered  respec- 
tively 
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tively  71,  72,  73,  74,  75,  76  and  77  in  the  said  plan,  to 
such  an  extent,  as  that  each  such  owner,  or  if  more 
than  one,  each  set  of  owners,  shall  be  chargeable  with 
such  a  part  of  the  costs  and  expenses  of  the  said  repairs 
as  shall  bear  the  same  proportion  to  the  whole  of  such 
costs  and  expenses,  as  the  quantity  in  acret*,  roods  and 
perches  of  the  said  closes  or  pieces  of  land  of  which 
he  or  they  shall  be  the  owner  or  owners,  shall  bear  to 
the  aggregate  quantity  of  the  said  several  closes  or 
pieces  of  land/' 


1865. 


Ex  parte 
Mamh. 


In  1865,  Mr.  Drew  applied  to  the  Land  Registry 
Office  for  the  registration  of  an  indefeasible  title  to  the 
lots  numbered  73,  74,  75,  76  and  77.  But  Mr.  Mason, 
having  notice  of  this,  claimed  to  have  an  entry  or 
notice  made  on  the  record  of  title  of  the  proviso  in  the 
deed  of  the  3rd  of  Avgust^  1863,  which  he  contended 
constituted  a  lien  on  the  land  sought  to  be  registered. 


The  Registrar  having  decided  against  Mr.  Drew,  he 
appealed  under  the  25  k  26  VicL  c.  53,  s.  17,  which 
provides,  ^*  that  if,  in  making  up  the  record  of  title,  any 
question  shall  arise  as  to  the  construction  of  any  deed, 
&c.,  &c.,  or  the  mode  in  which  any  entry  ought  to  be 
made  in  the  record  of  title,  or  any  doubtful  or  uncer- 
tain right  or  interest  stated  or  dealt  with  by  the  Regis- 
trar, it  shall  be  competent  for  the  Registrar  or  for  any 
of  the  parties  interested  to  refer  the  same  to  a  Judge  of 
the  Court  of  Chancery ;  if,  on  such  reference,  the  Judge, 
having  regard  to  the  parties  appearing  before  him,  shall 
think  proper  to  decide  the  question,  he  shall  have 
power  to  do  so,  or  to  direct  any  proceedings  at  law  or 
4n  equity  to  be  instituted  for  that  purpose,  or,  at  his 
discretion  and  without  deciding  such  question,  to  direct 
such  particular  form  of  entry  to  be  made  on  the  record 

of 
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186&       of  title,  as,  under  the  circumstances,  shall  appear  to  be 
right." 


J^r  pcfte 

MAM>ir>  Mr.  Fry,  on  behalf  of  Mr.  Masouy  now  asked  the 

Dec,  12.  Court  to  direct  an  entry  of  the  proviso  on  the  register. 
He  was  proceeding  to  argue  the  case ;  but  no  one  ap- 
pearing on  behalf  either  of  the  Registrar  or  Mr.  Drew, 


The  Master  of  the  Rolls  said,  I  cannot  determine 
this  question  unless  it  is  argued.  I  cannot  overrule  the 
decision  of  an  officer  of  the  Court,  of  great  knowledge 
and  experience^  upon  a  mere  ex  parte  argument. 


Dec,  13.  On  appeal^  the   Lord   Chancellor  thought  that  the 

course  in  Re  Kennard  (a)  ought  to  be  followed,  and 
that  a  statement  should  be  prepared,  and  the  case 
brought  again  before  the  Master  of  the  Rolls. 


1866. 
Mar,  2.  That  course  having  been  taken,  the  case  again  came 

before  the  Court 

Mr.  Fry  for  Mr.  Mason,  in  support  of  the  applica- 
tion. It  was  clearly  the  intention  of  the  absolute 
owners  to  make  the  repairs  of  this  road  a  charge  on  the 
property,  and  which  they  were  entitled  to  do ;  Roe  v. 
Trammer  (&)• 

Secondly.  But  even  if  the  obligation  does  not  attach 
to  the  land  itself,  still  all  purchasers  with  notice  would 

be 

(cr)  1 1  Jur.  27.  (6)  1  WUia,  682  4md  2  WOt.  75. 
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be  bound  to  give  effect  to  it ;  Tulk  v.  Maxhay  (a), 
Mr.  MoBont  rights  ought  therefore  to  be  reserved  io  tbe 
record  of  title. 


Ex  parte 


JTte  Master  of  the  Rolls  referred  to  Western  v. 
Macdermoi  (ft). 

The  Mastbr  of  the  Rolls. 

There  is  a  considerable  inconvenience  arising  from  Apr.  18. 
the  mode  in  which  appeals  are  heard  under  tbe  Land 
Registry  Act.  They  are,  in  fact,  ex  parte.  The  person 
who  is  interested  in.  contesting  the  claim  of  the  Appellant 
either  does  not  appear,  or,  as  is  the  case  in  the  majority 
of  instances,  is  unable  to  appear.  For  instance,  if  the 
Registrar  determines  that  the  person  who  seeks  to  have 
his  land  and  title  to  it  registered  has  not  a  clear  title, 
and  that  person  appeals  to  the  jiidge  in  chancery  who 
16  intrusted  with  the  duty  of  revising  the  opinion  of  the 
Registrar,  the  argument  is  necessarily  one  sided.  The 
person  in  possession  contends  that  he  has  made  out  a 
good  title  to  the  land,  the  Registrar  thinks  that  he  has 
not  done  so,  but  the  Registrar  does  not  appear  to  support 
his  own  decision,  and  no  other  person  exists  who  can  be 
served  or  required  to  appear  to  oppose  the  claim  of  the 
possessor  and  owner  of  the  land. 

In  the  present  case,  I  should  have  thought  that  an 
exception  would  have  occurred  to  this  the  general  rule, 
for,  in  this  instance,  the  Appellant  seeks  to  have  a 
proviso  noticed  on  the  register,  which,  if  registered,  will 
be  a  charge  on  the  property  of  the  claimant.  But  Mr. 
Drew^  who  is  the  owner  of  the  property  sought  to  be 
registered  with  an  indefeasible  title,  does  not  appear  to 

support 

(a)  11  Beat.  571,  and  2  PhiU.  774.  (b)  Ante,  p.  213. 
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Ex  parte 
Maiok. 


support  the  decision,  and  no  other  person  exists  who 
can  be  served  or  required  to  appear  to  oppose  the  claim 
of  the  possessor  and  owner  of  the  land.  I  have  solely 
the  argument  of  Mr.  Mason^s  counsel,  who  is  opposed 
to  the  decision  of  the  Registrar,  to  assist  me  in  coming 
to  a  conclusion. 

The  covenant  is  in  these  terms:— [His  Lordship  read 
it,  see  antej  p.  444]. 

Before  I  mention  the  rest  of  the  deed,  which  contains 
the  proviso,  I  should  notice,  that  the  effect  of  it,  up  to 
this  point,  is  a  pure  personal  covenant  on  both  sides, 
there  is  nothing  to  affect  the  land,  but  immediately 
following  is  set  forth  the  proviso  in  question,  which  it  is 
contended  has  this  effect.  It  is  in  these  words  :— [His 
Lordship  read  it ;  see  ante^  p.  444.] 

The  question  is,  whether  this  proviso  ought  to  be 
noticed  in  registering  an  indefeasible  title  of  the  pieces 
numbered  73,  74,  76,  76  and  77  on  the  plan  above 
mentioned. 

Upon  carefully  considering  this  question,  I  am  of 
opinion  that  this  ought  not  to  be  noticed  in  the  register 
of  the  five  pieces  of  land  above  mentioned.  In  the  first 
place,  it  is  to  be  observed,  that  the  covenant  contained 
in  the  proviso  is  not  a  covenant  running  with  the  land, 
still  less  is  it  any  charge  or  burthen  attaching  to  the 
land  itself;  it  is  merely  an  undertaking  by  Mr.  Drew 
and  Mr.  MasoUf  as  far  as  they  can,  that  the  owner  of 
each  of  the  five  pieces  of  land  shall  be  bound  by  the 
same  covenants  as  those  by  which  Mr.  Drew  and  Mr. 
McLson  are  bound  ;  that  they  shall  have  the  same  rights 
and  be  subject  to  the  same  obligations :  but  that  is  all. 
I  see  nothing  in  this  which  can  properly  be  made  the 
subject  of  registration ;  it  is  no  interest  in  the  land 

itself; 
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itself;  Dor  does  it  arise  out  of  it ;  and  is  merely  a  per« 
sonal  matter,  binding  the  parties  to  this  deed  and  no 
other  persons.  It  is  a  mere  personal  obligation,  which 
the  parties  to  the  deed  covenant  that  they  will  endea- 
vour to  induce  subsequent  owners  of  the  land  to  take 
upon  themselves  and  undertake  to  fulfil.  But  in  this 
endeavour,  it  is  possible  that  the  parties  to  the  deed 
may  fail,  in  which  case,  the  remedy  is  not  against  the 
land,  which  is  not  charged  with  the  expenses  of  the 
repair  of  the  road,  but  solely  against  the  covenantors 
and  their  representatives. 


1866. 


Ex  parte 
Maiom. 


I  am,  therefore,  of  opinion  that  the  Registrar  under 
the  Land  Register  Act  has  come  to  a  correct  conclusion, 
and  that  I  must  make  no  order  on  this  application. 


Re  THE  EXHALL  COAL  COMPANY 

(LIMITED). 

Re  BLECKLEY. 

npHIS  was  a  summons  adjourned  from  chambers  by 
"^  Mr.  Bleckley,  the  trustee  and  original  promoter  of 
the  Exhall  Mining  Company,  seeking  to  have  such  of 
the  assets  as  were  still  belonging  to  this  company  (which 
was  insolvent  and  in  the  course  of  being  wound  up) 
applied  in  payment  of  liabilities  incurred  by  him  on  be- 
half of  the  company.  This  was  resisted  by  the  debenture 
holders  of  the  company. 

The  case  arose  thus: — the  association  or  company  to 

take  and  work  the  mine  was  formed  in  the  year  1862, 

and  it  was,  at  first,  intended  to  work  it  on  the  cost  book 

principles.     On  the  lOlh  June,  1852|  the  lessor,  Mr. 

'  TOL.  zxxY— ni.  G  Q  Blakesky, 


Feb.  12. 

Apr.  19. 

The  right  of  a 
trustee  to  be 
indeninified 
out  of  the  trust 
property  is  the 
first  charge 
thereon,  and  it 
has  priority  to 
any  charge 
created  upon  it 
by  the  cettuii 
quetruH,  And, 
consequently, 
the  right  of  a 
trustee  of  a 
public  com- 

Sany  to  be  in- 
emnified  out 
of  the  property 
has  priority 
over  the  deben- 
ture creditors* 
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1866f       Blakeslet/,  executed  a  lease  to   William  Law,  Henry 
^^'^''^^^      Bleckley t  Thomas  Masters  and  Robert  William  Crowe, 
The  £xh4ll  their  executors,  administrators  and  assigns  for  sixty- 
CqalCo.     three  years  from  1st  Jday,  1852,  paying  a  royalty  of 
'  if^  one-eighth  of  the  gross  moneys  for  which  the  coals  were 

Blecklet.  sold,  if  the  quantity  were  under  40,000  tons  annually; 
one-ninth  when  the  coals  exceeded  60,000  tons  in  any 
one  year,  and  one-tenth  when  the  coals  exceeded  that 
amount;  and  paying  also  a  royalty  of  one-eighth  of  the 
gross  moneys  for  which  the  iron-stone  sold,  with  a  pro- 
viso that  the  royalty  should  not,  in  the  first  year,  be  less 
than  600/.,  750/.  in  the  second,  and  1,000/.  in  every 
succeeding  year. 

In  January,  1854,  Robert  William  Crowe,  with  the 
concurrence  of  Mr.  Blakesley,  assigned  his  one-fourth 
in  the  said  mine  to  the  three  other  lessees,  and  on  the 
following  day  Law,  Bleckley  and  Masters  executed  a 
declaration  of  trust  that  they  held  the  mines  for  the  sole 
use  and  benefit  of  the  JExhall  Mining  Company^ 

In  November,  1854,  the  present  company  was  formed. 

It  appeared  that  the  mine  could  not  properly  be 
worked  on  the  cost  book  principle,  and,  in  consequence, 
this  company  was  formed  to  work  it  on  the  principle  of 
the  Joint  Stock  Companies  Act  on  limited  liability. 
Accordingly,  in  January,  1857,  the  company  was  regis- 
tered under  the  act  of  1866,  and  the  articles  of  associa- 
tion were  executed  in  April,  1857.  By  the  7th  and  8th 
articles  of  association  of  the  company,  the  property  of 
the  company  was  to  be  vested  in  the  trustees,  who  were 
to  be  indemnified  against  all  liabilities  afiecting  it,  other 
than  and  except  what  they  might  incur  from  their  own 
wilful  neglect  and  default. 

Two 


J 
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1866. 


Re 
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Two  other  persons  (Black  and  Clark)  were  named  as 
trustees  of  the  company,  and  it  was  intended  that  the 
property  of  the  company  should  be  conveyed  and  the  j^^  Exball 
lease  assigned  to  them  upon  such  trusts.  Coal  Co. 

LtMltBft. 

Re 

This  had  not,  in  fact,  been  carried  into  effect,  and  Mr     BtBc»tET. 

Bleckley  remained,  as  before,  the  trustee  for  the  com- 
pany of  the  mine,  fixtures,  plant  and  machinery,  and 
was  the  person,  who,  at  law  and  in  fact,  was  responsible 
for  the  rent  to  the  lessor  Mr.  Blakesley. 

In  1860,  debentures  were  issued  by  the  company  of 
lOOZ.  each,  by  which  the  company  assigned  to  the  credi- 
tors "  all  and  every  the  undertaking,  mines,  buildings, 
plant  and  assets,  real  and  personal,  of  the  company  " 
and  the  estates,  to  hold  until  repayment,  on  a  fixed  day, 
of  the  100/.  out  of  the  corporate  assets  of  the  company, 
which  alone  should  be  charged  therewith. 

The  company  was  being  wound  up  under  an  order 
made  in  the  year  1864. 

The  rent  due  for  the  mine  had  been  duly  paid  down  to 
A/ay,  1864,  but  the  legal  personal  representatives  of  the 
lessor  had  brought  an  action  for  the  rent  due  since  that 
time  against  Mr.  Bleckley,  and  he  had  been  compelled  to 
pay  the  amount  of  the  rent  due  into  Court,  as  the  price 
of  the  injunction  to  restrain  that  action,  he  being,  at 
law,  the  person  liable  to  discharge  it. 

There  was  now  a  sum  of  1,016/.  in  Court,  which  had 
arisen  from  the  sale  of  the  fixtures,  plant  and  machinery 
at  the  mine.  Mr.  Bleckley  claimed  this  as  a  fund  to  in- 
demnify him  against  the  claim  of  the  lessor.  On  the 
other  hand  the  debenture  holders  insisted  that  it  ought 
to  be  divided  amongst  them. 

0  0  2  Mr. 
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1866.  Mr.  Jessel  and  Mr.  W.  W.  Cooper^  for  Mr.  Bleckley^ 

^^^^^^^      argued,  first,  that  the  debentures  were  void,  being  un- 

Tbb  Ezhall  authorized.     Secondly,  that  the  fund  in  question  was 

Coal  Co.     primarily  liable  to  indemnify  the  trustee,  first,  by  virtue 

j^         of  the  articles,  and  secondly,  by  the  general  law  of  this 

Blbcubt.    Court,  which  gave  to  a  trustee  the  first  charge  on  the 

property,  as  against  his  cestuis  que  trust  and  all  claiming 

under  them,  and  for  whom  he  was  a  trustee.    They 

cited  Furness  v.  The  Caterham  Railway  Company  {a)  \ 

Legg  v.  Mathieson  (&). 

Mr.  Southgate  and  Mr.  Locock  Webb,  for  the  deben- 
ture creditors,  argued  that  they  had  the  first  charge,  by 
virtue  of  the  assignment  to  them.  Secondly,  that  the 
fund  in  question  had  arisen  from  property  severed  from 
the  leasehold,  and  no  longer  the  subject  of  the  trust; 
and  that  the  order  for  sale  was  for  the  benefit  of  the 
creditors  of  the  company  generally,  and  reserved  no 
right  in  favor  of  the  trustee.  They  cited  Ernest  v. 
Nicholls  (c) ;  King  v.  Marshall  {d). 


The  Master  of  the  Rolls. 

Jpr.  19.  On  considering  the  whole  matter,  I  am  of  opinion 

that  Mr.  Bleckley  is  entitled  to  this  sum.  He  was  the 
trustee  of  the  mine,  including  the  fixtures,  the  plant 
and  machinery ;  he  is  the  owner  of  this  property  at  law, 
and  when  called  upon  to  account  in  equity,  he  is 
entitled  to  deduct,  out  of  the  trust  property  in  him,  all 
that  is  necessary  for  the  purpose  of  repaying  him  the 
sums  he  has  properly  paid,  and  of  indemnifying  him 
against  such  sums  as  he  is  liable  to  pay  in  the  dis- 
charge 


(a)  27  Beav.  358. 
(6)  2  Giff.  71. 


(r)  6  H.of  L,  Cat.  401. 
{d)  33  Betn  665. 
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charge  of  his  trust ;  and,  in  my  opinion,  this  liability  to        1866. 
repay  and  to  indemnify  him  is  the  first  charge  on  the      ^"^v^^^ 

property.  The  Exhall 

Coal  Co. 

It  has  been  argued  before  me,  that  the  debentures  Re 
are  invalid.  I  think  it  unnecessary  to  enter  into  that  Blicklbt.  ^ 
question;  for  the  present  purpose,  I  assume  them  to 
be  valid ;  but,  in  my  opinion,  the  debenture  holders  can 
only  claim  the  property  belonging  to  the  company  after 
payment  of  the  charges  previously  and  properly  attaching 
thereto,  of  which  I  think  the  indemnity  of  the  trustees  is 
one.  The  debenture  holders  can  only  take  all  that  the 
company  could  give,  the  company  could  only  give  the 
net  produce  of  the  property,  after  discharging  the  charges 
properly  attaching  thereto,  and,  in  my  opinion,  the 
first  charge  on  the  property  is  the  indemnity  of  the 
trustees.  I  do  not  put  this  on  the  question  of  contract, 
arising  from  the  7th  and  8th  clauses  of  the  articles  of 
association,  because,  in  my  opinion,  it  is  a  right  in- 
cidental to  the  character  of  trustee  and  inseparable  from 
it,  that  he  should  be  saved  harmless  from  obligations 
which  are  attached  inseparably  to  his  ofiice,  and  by 
which  anyone  taking  a  charge  upon  or  mortgage  of 
the  mine  from  the  cestui  que  trust  is  bound. 

Assuming  the  mine  to  be  now  a  valuable  property, 
it  is  clear  that  the  trustee  would  be  entitled  to  deduct 
all  that  he  had  properly  paid  for  the  preservation  of 
that  property.  If  he  had  parted  with  the  mine,  in  ac- 
coidance  with  the  directions  of  his  cestui  que  trust,  he 
would  still,  in  my  opinion,  be  entitled  to  recoup  himself 
out  of  any  money  belonging  to  the  company  in  his 
hands. 

The  fact  that  the  fixtures,  plant  and  machinery  have 
been  sold,  under  the  order  of  the  Court,  by  the  Official 

Liquidator, 
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1866. 

Re 

Tbb  Exhall 

Coal  Co. 

Limited. 

Re 

.  Bleckley. 


Liquidator^  in  the  course  of  the  proceedings  for  winding 
up  the  company,  does  not,  in  my  opinion,  make  any 
alteration  in  the  case.  The  Court  never  allows  the  steps 
it  directs  to  be  taken  for  the  realization  of  property  to 
vary  the  right  of  the  parties;  this  is  always  effecled 
without  prejudice  to  the  rights  and  interests  of  any  of 
the  parties  concerned.  Nor  is  it  necessary,  in  any  such 
case,  to  introduce  words  to  save  the  right  of  the  parties; 
«uch  words,  when  used,  are,  at  the  best,  superfluous, 
and  they  usually  have  an  injurious  effect,  as  intimating 
a  doubt  that,  without  them,  such  rights  would  not  be 
preserved. 


I  am  therefore  of  opinion  that  Mr.  Bleckley  has 
exactly  the  same  rights  as  if  such  fixtures,  plant  and 
machinery  had  not  been  sold,  and  that  he  is  entitled, 
out  of  the  money  produced  thereby,  as  far  as  the  fund 
will  extend,  to  be  repaid  the  sums  he  has  already  spent, 
and  also  to  be  indemniBed  agamst  the  future  liabilities 
which  attach  to  him  solely  in  bis  character  of  a  trustee^ 


I  must  therefore  order  the  1,016/.  to  be  paid  to  Mr. 
Bleckley^  subject  to  payment  of  such  costs  as  are  properly 
payable  out  of  it,  if  there  be  no  more  funds  belonging 
to  the  company  applicable  for  that  purpose. 
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1665. 


LEIGH  V.  LLOYD. 

Jpr,  20. 

IITR.  Wood,  a  member  of  a  benefit  building  society,  J.  mortgaged 
•^-'^     was  the  owner  of  some  leasehold  property  at  t^B^jK^aeposU 
Woodford*     He  entered  into  an  arrangement  with  the  o^<^««<J»»  w*'^» 

1  r  rtf\r\i     •       i  i  *  written  en- 

society  to  get  an  advance  of  200/.,  in  the  usual  way,  gagemeut  to 

upon  the  security  of  his  leasehold  property,  and  on  the  execute  a  mort- 
*^  •'  ^  .  .  g»ge  when 

1st  of  May,  1849,  he  deposited  with  the  society  the  title  called  on.    A, 
deeds  of  this  property,  and  signed  a  memorandum,  by  conveyed  the 
which   he  "  engaged   to   execute   a   mortgage   to   the  legal  estate  to 
society"  for  200Z ,  when  called  on  so  to  do.  jh^  mortgage. 

Afterwards  A, 

Accordingly,  on  the  20th  of  July,  1849,  Wood  exe-  executed  the 
cuted  an  assignment  of  the  leasehold  to  the  society,  by  This  c^tained 
way  of  mortgage  to  secure  the  200/.     This  mortgage  *  P?''®'^^^.^!'!^* 
contained  a  power  of  sale  in  default  of  payment.     The  gold  the  pro- 
advance  was  made  by  four  instalments  of  60/.  each  on  Ef'^^.^S* 

-' .  Plaintitf : — 

the  2nd  of  January,  the  12th  of  June,  the  20th  of  July,  Held,  that  C. 
and  the  2eih  of  September,  1849.  t^e^'!)we"r^f^ 

sale  and  the 

Wood  having  made  default,  the  society  on  the  1 8th  sale,  and  that 
of  May,  1856,  sold  and  conveyed  the  property  to  the  trustee  for  the 
Plaintiff  in  consideration   of  240/.,  and   the  Plaintiff  purchaser. 

Necessity  of 
entered  into  possession.  proving  a  deed 

by  the  attesting 

So  far  the  Plaintiff^s  title  appeared  complete,  but  in  1863  witness,  where 

'^'^  r        »  .its  validity  and 

the  Defendants  Lloyd  and  Bailey  commenced  an  action  the  payment  of 
of  ejectment  aeainst  the  Plaintiff  to  recover  possession  of  ^\?  consider- 

J  ^  r  atjQu  13  eon 

the  property.    They  founded  their  title  on  a  deed  dated  tested  by  a 
the  2nd  of  June,  1849,  executed  between  the  equitable  party" ou.* 
and  the  legal  mortage  to  the  society,  by  which  Wood, 
unknown  to  the  society,  bad  assigned  the  legal  estate  in 
the  leasehold  to  these  Defendants  on  certain  trusts  in 
favor  of  Wcod  and  his  family.    This  assignment  was 

'  stated 
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1865.  stated  to  be  in  consideration  of  1507. ;  but  it  was  made 
expressly  "subject"  to  the  mortgage  to  the  society, 
*'  with  all  benefit  of  the  proviso  for  redemption,  in  the 

Lloyd.       mortgage  deed  thereof." 

The  Plaintiff  filed  this  bill  in  1864,  for  an  injunction 
to  restrain  this  action,  and  to  obtain  a  declaration  that 
the  Defendants  held  the  legal  estate  in  trust  for  the 
Plaintiff.  The  bill  contested  the  bona  fides  of  the  deed 
of  the  2nd  of  June,  1849,  and  the  payment  of  the  alleged 
consideration  money. 

Mr.  Souihgate  and  Mr.  Marten  for  the  Plaintiff. 
The  Defendants  obtained  the  legal  estate  in  this  pro- 
perty, with  notice  of  the  society's  mortgage,  and  ex- 
pressly subject  to  it ;  they  are,  therefore,  bound  by  that 
mortgage.  The  engagement  to  execute  a  mortgage 
deed  necessarily  implies  a  proper  mortgage  containing 
power  of  sale ;  Russell  v.  Plaice  (a) ;  Brieves  v.  Long^ 
man  (&)• 

Secondly,  the  conveyance  to  the  Defendants  is 
fraudulent  and  void,  and  the  consideration  mentioned 
in  it  was  never  paid.  The  admission  or  proof  of  its 
execution  by  Wood  is  not  sufficient ;  the  attesting  wit- 
nesses ought  to  have  been  called  in  order  to  give  the 
Plaintiff,  who  contests  the  deed  and  is  no  party  to  it, 
the  opportunity  of  cross-examining  them. 

Mr.  Selwyn  and  Mr.  G.  L.  Russell  for  the  Defendants. 
The  Defendants  took  subject  to  the  "  mortgage  deed ;" 
but  none  had  then  been  executed ;  there  was  nothing,  at 
that  time  beyond  the  memorandum.  The  Defendants, 
therefore  took  subject  only  to  the  rights  given  to  the 

Plaintiff 

(a)  18  Bmv.  21.  (6)  24  fieov.  27. 
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Plaintiff  by  the  memorandum,  and  that  does  not  warrant  1865. 
the  introduction  of  a  power  of  sale  into  the  mortgage. 
The  remedy  of  an  equitable  mortgagee  is  foreclosure, 
and  not  sale ;  Moore  v.  Perry  (a) ;  Underwood  ▼• 
Joyce  (b) ;  except  under  the  statute  16  ^  16  Vict, 
c.  86|  s,  48 ;  and  see  Cox  v.  Toole  (c). 

Again,  none  of  the  advances  were  made  by  the  society 
prior  to  the  deed  of  the  2ud'  of  JunCf  and  the  liability 
of  Wood,  at  that  time,  could  only  be  for  the  6rst  in- 
stalment of  602.  The  execution  of  that  deed  by  Wood 
is  admitted,  and  no  further  proof  of  it  is  necessary. 

The  Master  of  the  Rolls  (afler  stating  the  facts 
of  the  case)  : 

The  Defendants  purchased  this  property,  and  took  a 

conveyance  of  it  expressly  subject  to  the  mortgage,  which 

very  properly  contains  a  power  of  sale.     Is  it  possible 

to  cut  that  power  of  sale  out  of  the  deed,  and  say  that 

there  has  not  been  a  valid  sale  under  it  7    I  think  not. 

• 
The  society  have  advanced  their  money  without  any 

notice  of  the  conveyance  to  the  Defendants,  and  on  the 

belief  that  the  property  was  unincumbered.     It  follows, 

therefore,  that  the   Defendants    take   subject  to   the 

mortgage,  and  that  they  are  necessarily  trustees  for  the 

mortgagees,  and   for  the  Plaintiff  who  claims  under 

them. 

As  to  the  proof  of  the  deed,  when  the  execution  of  a 
deed  and  of  the  payment  of  the  consideration  money  is 
contested  by  a  third  party,  it  is  impossible,  upon  the 
admission  of  the  execution  of  the  deed  and  proof  of  the 
signature  of  the  receipt,  to  dispense  with  the  usual 

proof 

(a)  1  Jw'.  (N.  S.)  126.  (c)  20  Beav.  145. 

(6)  7  Ibid.  566. 
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18G6. 


proof  by  the  attesting  witness.  If  the  execution  of  a 
deed  is  disputed,  you  must  prove  it  by  the  attesting 
witness  in  order  to  give  to  the  opposite  party  the  oppor- 
tunity of  cross-examining  him. 

I  assume  that  the  deed  of  the  Sod  of  June,  1849,  '\» 
a  valid  deed  as  between  the  parties  thereto.  I  decide 
nothing  ad  to  that,  but  I  say,  that  the  conveyance  of  the 
legal  estate  to  the  Defendants,  if  attempted  to  be  used 
against  the  building  society,  was  fraudulent  and  void, 
and  that  the  Defendants  to  whom  Wood  conveyed  the 
legal  estate  are  trustees  of  it  for  the  society  and  those 
claiming  under  them,  and  are  bound  to  convey  it  to 
them. 

I  will  make  a  declaration  to  that  effect  with  costs. 


Note.— Affirmed  by  Lord  Cranworth,  L.C.,  25tb  Jcc/y,  1865  (34 
L.  J.,  CAanc,  646). 


ARTHUR  V.  CLARKSON. 


1866. 
Apr,  25. 

A  person  vo« 
luntarily  gave 
his  promissory 

note  to  trustees  1,000/.  to  bis  natural  daughter  Hannah  and  her  children. 

for  his  natural 


nnHE  testator  made  several  wills,  by  which  he  gave 
lOOZ.  to  his  natural  daughter  Jane  absolutely,  and 


child,  and  de- 
posited with 
them  the  title- 
deeds  for  the 
purpose  of 
carrying  into 
effect  his  inten- 
tion as  to  the 
promissory 
note:— Held, 
that  a  valid 
trust  had  been 
created. 


On  the  29th  of  December,  1863,  the  testator  gave  his 
promissory  note  for  1,000/.,  payable  to  two  friends,  in 
trust  for  Hannah  and  her  children,  and  bis  promissofy 
note,  to  the  same  persons,  for  100/>,  in  trust  for  Jane. 
He  afterwards  made  anorther  will,  by  which  he  gave 
nothing  to  hm  daughters,,  and  stated,  that  he  bad,  by 
promissory  notes  of  even  date, ''  made  payable  to  his 
two  trustees/'  provided  for  Hannah  and  Jane. 

The 
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The  promissory  notes  were  delivered  to  the  trustees^  1866* 
together  with  a  box  containing  the  testator's  title  deed, 
for  the  purpose  of  carrying  into  effect  his  intention  with 
respect  to  the  promissory  notes.  They  remained  in  the 
trustees'  possession  down  to  the  testator's  death  in  May^ 
1864. 

This  suit  was  instituted  by  the  legal  personal  repre- 
sentatives to  have  the  rights  of  the  parties  declared. 

Mr.  Baggallay  and  Mr.  C  Hall  for  the  Plaintiffs. 
The  trustees  cannot  recover  on  the  promissory  notes  at 
law,  for  want  of  consideration,  and  therefore  an  effectual 
trust  has  not  been  created.  The  deeds,  if  delivered 
over  for  the  purposes  alleged,  can  only  stand  as  a 
security  for  what  is  recoverable  by  virtue  of  the  promis- 
sory notes. 

Mr.  Jessel  for  Hannah  and  her  child,  Mr.  Williamson 
for  the  trustees^  and  Mr.  Howcliffe  for  Jane,  argued 
that  there  was  a  perfect  trust  created  by  the  deposit  of 
the  deeds  for  the  amount  of  the  promissory  notes. 

They  cited  Z/oy^v.  Chume{a);  Dawson  y.  KeariOH{b)i 
Burkitts  V.  Ransom  (c). 

Tlie  Master  of  the  Rolls. 

The  promissory  notes  were  given  to  secure  the  two 
sums,  and  the  deeds  were  deposited  in  trust  to  secure 
the  amount.  There  is  evidence  of  that,  and  there  is  no 
getting  over  it. 

If  a  man  gave  the  title  deeds  of  his  estate  to  A.  B., 

and 

(<?)  2  Giff.  441.  (c)  2  Coll.  395. 

(6)  3Sm.Jr  Giff.  186. 
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and  saidi  ''keep  them  as  a  security  for  1,000/.  for  my 
brother,^  and  gave  his  promissory  notes  at  the  same 
time  for  that  amount,  it  would  be  a  valid  trust,  which 
could  not  be  defeated. 


I  must  direct  payment  of  the  1,000/.  and  100/.  with 
interest,  if  assets  of  the  testator  be  admitted. 


Apr,  2^ 

A  decree  for 
specific  per- 
formance was 
made  against 
a  purchaser  in 
possession,  but 
he  was  unable 
to  complete 
the  purchase. 
The  Court 
rescinded  the 
contract  and 
ordered  the 
purchaser  to 

Say  to  the  Ten- 
or the  rents 
receiTed  by 
him,  together 
with  the  costs 
of  suit  and 
those  occa- 
sioned by 
the  non-com- 
pletion of  the 
purchase. 


CLARK  V.  WALLIS, 

nnHIS  was  a  suit,  instituted  by  a  vendor  against  the 
purchaser  in  possession,  for  the  specific  perform- 
ance of  the  contract.  The  decree  was  made  on  the 
20th  of  December ^  1865,  with  costs,  and  the  Chief 
Clerk  had  reported  in  favor  of  the  title. 

The  purchaser  was  unable  to  pay  the  purchase-money 
and  complete  the  contract. 

Mr.   Jones   Bateman  now  moved    to  rescind    the 
contract. 

He  cited  Sweet  v.  Meredith  (a) ;    and  see  FoUgno  v. 
Martin  {Jb)  \  Simpson  v.  Terry  (c). 

The  Master  of  the  Rolls. 

All  I  can  do  is  this : — I  will  order  the  contract  to  be 

rescinded  and  the  Defendant  to  deliver  up  possession  of 

the  estate  to  the  Plaintiff.    Then  take  an  account  of 

the  rents  received    by   the   Defendant,  and   tax  the 

Plaintiff's  costs  occasioned  by  the  non-completion  of 

the 
(a)  4  Gif.  207.  (c)  34  Beav.  423. 

(6)  16  Beav.  586. 
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the  purchase  and  his  sabsequent  costs.    The  Plaintiff       1866. 
must  be  at  liberty  to  retain  the  amount  out  of  the 
1157.  paid  to  him  on  account  of  the  purchase-money. 
If  that  should  be  insufficient,  the  Defendant  must  pay 
the  de6ciency. 

~ 

NoTB.— jR<^.  Lib.  1866,  A.,  948. 


DALTON  r.  FURNESS. 

Apr.  19,  23. 

A   WRIT  of  fi.  fa.  issued  out  of  this  Court  to  the  Whether  a 
■^    sheriff  of  the  county  of  Southampton,  against  the  f  bUUHntel! 
goods  of  the  Huxley  Railway.    On  the  9th  of  March,  pleader  in  re- 
I8669  the  sheriff  seized  some  rails  and  other  chattels  Jhich  it  is 
on  the  railway.     But,  on  the  same  day,  Fumess,  the  alleged  he  has 

,  wrongrully 

contractor  to  the  line,  gave  notice  to  the  sheriff  that  seized,  qiutre. 
the  property  seized  belonged  to  him,  and  he  gave  a  ^i,ohas»Saed 
second  notice  on  the  14th.     On  the  16th  of  March  the  goods  under  a 
sheriff  was  ordered  to  make  his  return  to  the  writ  on  out  o/thk°* 
the  17th.    On  the  19th  of  March,  he  filed  a  bill  of  in-  Court,  and 

which  are 

terpleader  against  Fumess  and  the  judgment  creditors;  claimed  by  a 
but  he  did  this  without  havine  previously  informed  the  *^"^^  P^^' 

*^  ■  ''  cannot  file  a 

judgment  creditors  of  the  claim  set   up  by  the  con-  bill  of  inter- 
tractor.    The  Plaintiff,  on  the  2l8t  of  March,  gave  fSS'gS 
notice  of  motion  for  the  usual  interpleading  order,  and,  notice  to  the 
on  that  day,  the  judgment  creditors,  for  the  first  time,  ^itOTof  the 
had  notice  of  the  contractor's  claim,  and  on  the  22nd  advene  clums 

to  the  goodi 

they  wrote  to  the  solicitors  of  Fumess  that  they  would  seised, 
authorize  the  sheriff  to  withdraw. 

The  motion  stood  over,  and  the  judgment  creditors 
abandoned  all  claim  to  the  goods  seized  by  the  sheriff. 

The  motion  was  now  (19th  April)  brought  on,  and 

the 
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1866.       ^^^  ^^'y  qi«estion  (by  agreement)  was,  who  ought  to 
pay  the  costs  of  the  suit. 

Mr.  Oardiner  for  the  PlaintifT.  The  Plaintiff  is  a 
mere  stakeholder,  whQ  has  no  personal  interest  in  the 
matter;  he  is  therefore  entitled  to  call  on  the  De- 
fendants to  interplead.  Consequently,  his  costs  ought 
to  be  paid  by  the  Defendants  or  one  of  them.  He 
cited  Si^es  v.  Magnay  {a)  ;  HaU  v.  The  Saloon 
Omnibus  Company  (fi) ;  Mason  v.  Hamilton  (c). 

Mr.  Roberts  for  Fumess,  The  shefiff  has  wrongfully 
seized  Fumess^s  goods.  There  can  be  no  interpleader 
where  there  is  a  wrongful  taking;  and  Lord  Eldon 
thought  that  a  sheriff  could  not  file  a  bill  of  inter- 
pleader ;  Slingsby  v.  Boulton  (cf).  The  Plaintiff  ought 
therefore  to  pay  the  costs  of  this  suit.  He  also  referred 
to  Tuftofn  V.  Harding  (e) ;  Story  on  Equity  (/)• 

Mr.  Speedy  for  the  judgment  creditors,  argued  that 
this  Court  had  no  jurisdiction  in  the  present  case  ;  that 
the  sheriff  could  not  compel  an  interpleader  in  this 
Court,  and  that,  before  filing  a  bill  of  interpleader,  he 
was  bound  to  inform  the  judgment  creditors  of  the 
adverse  claims,  and  give  them  the  opportunity  of  de- 
ciding on  the  course  they  would  take.  That,  at  law,  the 
sheriff  never  got  costs,  and  the  parties  were  put  on 
terms  not  to  bring  an  action  against  him.  He  cited 
1  #-2  TFi//.  4,  c.  58 ;  1  #•  2  Vict.  c.  A»,  s.  2  \  23  ^24 
Vict.  c.  126,  ss.  12,  13;  Cltitty's  Archbold  {g);  and 
see  Chitty's  Stat,  (A). 

Mr. 

(a)  20  BfOT.  47.  {e)  29  L.  J.  {Chanc,)  225. 

(b)  4  Drew.  492.  C/)    ^ol.  2,  p.  105. 

(c)  5  Sim,  19.  ig)  Page  1315. 

(d)  1  Vei,  4-  B.  334.  (A;  Vol.  2,  tit.  Interpleader. 


CASES  IN  CHANCERY. 


463 


Mr.  Gardiner  in  reply.  This  fi.  fa.  issued  out  of 
chaacery,  and  therefore  the  sheriff  could  not  apply  to 
a  Court  of  Law.  The  cases  before  Lord  Cottenham 
and  the  Vice-Chancellor  of  England  are  distinct  autho- 
rities for  the  proposition  that  the  acts  cited  do  not  apply 
to  a  Court  of  Equity;  and  Tufton  v.  Harding  {a) 
shows  that  the  sheriff  is  strictly  a  mere  stakeholder 
having  no  interest,  and  that  he  may  file  such  a  bill  as 
the  present. 


1S66. 


V. 
FUAMEBS. 


The  Master  of  the  Rolls. 

In  this  case,  I  am  afraid  the  sheriff  is  in  the  wrong. 
Being  intrusted  with  a  fi,  fa.  against  the  railway  com- 
pany,  he  levies  on  the  goods  of  a  contractor  which  were 
lying  on  the  line  of  railway,  and  ostensibly  the  pro- 
perty of  the  company.  Thereupon  the  contractor  gives 
notice  to  the  sheriff  that  the  goods  are  his,  and  not  those 
of  the  company,  and  he  threatens  to  bring  an  action 
against  the  sheriff  if  they  are  not  restored  to  him. 
The  levy  took  place  on  the  9th  of  March,  1866,  and 
the  contractor  gave  notice  on  the  same  day.  Afterwards, 
on  the  14th  of  JUarch,  he  gave  a  second  notice,  by 
which  he  made  a  distinction  between  the  two  sorts  of 
rails.  He  said  that  those  rails  which  weighed  forty 
pounds  by  the  yard  and  upwards  were  his,  and  that  those 
which  were  not  of  that  weight  belonged  to  the  company ; 
but,  he  added,  you  must  make  the  distinction.  He  also 
claimed  the  rolling  stock  to  be  his. 


Jpr  23« 


The  sheriff  gave  no  notice  of  this  to  the  judgment 
creditors,  who   knew   nothing  about    the  contractor's 
claim ;  and  on  the  16th  of  March,  the  judgment  cre- 
ditors 

(a)  29  Law  J.  (CkatiC')  225. 
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1866.  ditore  obtained  an  order  on  the  sheriflP  to  make  his 
return  on  the  17th,  and  which  would,  of  course,  be 
followed  by  an  attachment  if  he  did  not  make  it. 

The  sheriff  filed  his  interpleader  bill  on  the  19th  of 
March,  and  gave  Dotice  of  motion  for  the  22nd.  But 
it  was  not  until  the  2l8t  that  the  judgment  creditors 
had  any  knowledge  of  what  had  been  actually  seized,  or 
what  had  been  claimed  by  the  contractor. 

The  notice  of  motion  stood  over  until  next  day.  It 
was  not  heard  then,  but  they  asked  time  to  look  into 
the  matter,  and  it  stood  over  until  the  second  seal  in 
Easter  Term  (19th  April).  On  that  day,  the  judgment 
creditors  say,  '^  we  find  that  these  goods  were  not  the 
property  of  the  railway  company,  and  we  disclaim  any 
interest  in  them,  and  we  should  have  done  so  if  the  sheriff 
had  applied  to  us  before/' 

Upon  which,  the  sheriff  gives  up  the  goods;  but  he 
now  says  to  the  judgment  creditors,  ''my  costs  of 
this  suit  you  must  pay  me."  The  judgment  creditors,  on 
the  other  hand,  say,  ''  you  had  no  right  to  file  a  bill  of 
interpleader  at  all,  you  seized  the  goods  at  you  own 
peril,  and  you  ought  to  have  given  us  notice  of  the 
adverse  claim.''  They  refered  to  the  case  of  Slingshy  v. 
Bolton{a\  where  Lord  Eldon  lays  down  the  proposition 
that  a  sheriff  cannot  file  a  bill  of  interpleader  at  all,  he 
being  bound  to  take  the  goods  at  his  own  peril.  I 
doubt,  having  reference  to  more  modern  decisions, 
whether  I  should  be  disposed  to  fix  the  rule  so  tightly  as 
to  say  that  a  sheriff  cannot  file  a  bill  of  interpleader  at  all. 
But  it  is  clear  that  he  cannot  do  so  until  he  has  in- 
formed the  judgment  creditors  of  the  adverse  claim,  and 

ascertained 

(a)  1  Fef.  if  Bea.  334. 
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ascertained  whether  they  claim  the  goods  he  has  seized, 
or  will  give  them  up.  I  am  therefore  of  opinion  that 
the  sheriff,  who  has  not  done  this,  is  in  the  wrong,  and 
that  this  bill  roust  be  dismissed  with  costs,  to  be  paid  by 
the  Plaintiff. 


M 


JOYCE  V.  RAWLINS. 

ii|ir«  26* 

R.  KINGDON  9ipp\\ed,  under  the  15  k  16  Viet.  An  order  to  re- 
c.  86,  s.  52,  for  an  order  to  revive  against  the  j5  ^  |g  p^^^ 
executors  of  a  deceased  Defendant.    They  had  not  as  ^'  ^^>  ^  ^2> 

cftnnot  be  ob~ 

yet  proved  the  will  of  their  testator,  but  it  was  alleged  uined  against 
that  they  had  acted.  executors  who 

*'  have  not 

proved  the 

He  argued  that  as  the  Plaintiff  might  file  a  bill  j"i,iJeSey 
against  executors  who  had  acted,  so  he  might  equally  have  acted, 
obtain  the  order  now  asked. 


The  Master  of  the  Rolls. 

I  do  not  think  this  is  an  ordinary  case  for  revivor  by 
order.  You  must  cite  the  executors  in  the  Probate 
Court  and  get  a  properly  constituted  legal  personal  re- 
presentative. 


VOL.  XXXT— III.  H  H 
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*    186fi. 


ALSTON  V.  TROLLOPE. 

May  7. 

In  anadminis-  l\yTR.  ALSTON  died  intestate,  leaving  a  widow  and 

tration  Buittbe   IVL     a         i_mj  i.*         -j         v  i.-       j     •  • 

administratrix  ^^^  children;  biB  widow  became  his  adminis- 

and  all  the  per-  tratrix. 
sons  interested 
(except  one 

befo'^tb"**'  "^^^^  ^^^  *  *"^*  ^^^  ^^^  administration  of  bis  estate, 
Court)dedined  and  on  the  usual  reference  some  of  bis  debts  appeared 
Bome'^of  the  ^^  ^^  barred  by  the  Statute  of  Limitations.  The  widow 
debu  which      and  four  of  the  children  were  desirous  that  these  debts 

were  claimed 

were  barred      should  be  paid,  and  they  declined  taking  the  objection. 

sLt^^te  f  L*  ^"^  ^^^  ^^^^  *^"'  ^^^  ^^^  S^"®  ^  America  in  1862  and 
roitotioni.  The  bad  joined  the  confederate  army  but  was  believed  to  be 

SllSli^irtratrix  ^®*^'  °°'  ^®^°g  ^^^^^^  ^^^  C°"^»  ^^®  ^*^"®f  ^^^^^  thought 
taking  the  risk,  he  was  bound  himself  to  take  the  objection  of  the  statute, 

roent  of  auch    ^°^  ^^  disallowed  these  debts. 

debts. 

This  was  a  motion  to  vary  the  certiGcate. 

Mr.  O.  Morgan^  for  the  Plaintiff,  argued  that  there 
was  no  case  in  which  the  Court  itself  had  insisted  on 
taking  the  objection.  That  the  administratrix  fully  re* 
presented  the  estate  and  was  not  bound  to  take  the 
objection,  though  she  might  hereafter  be  answerable  for 
not  doing  so. 


[The  Master  of  the  Rolls:  The  question  is,  whether 
I  should  take  the  objection.  My  difficulty  is,  that  if 
the  son  were  here  he  would  be  entitled  to  insist  on  the 
statute  as  a  bar.] 

Mr.   MartineaUf  for    the   widow  and   all  the  four 

children, 
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children,  supported  the  application,  and,  on  behalf  of 
the  widow,  offered  to  run  the  risk.  He  stated  that  the 
assets  amounted  to  1,000/.,  while  the  debts  were  about 
600/.  in  all.  See  Shewen  v.  Vanderhorst  (a) ;  Fuller  v. 
Redman  (A);  Phillips  v.  Beal{c). 


467 
1866. 

Alston 

V. 

Tbollopb. 


The  Master  of  the  Rolls. 

I  shall  not^raise  the  objection,  but  it  must  be  under- 
stood that  the  administratrix  pays  these  debts  at  her 
own  peril,  and  that  I  do  not  give  her  any  sanction  for 
doing  so.  I  will  direct  the  payment,  and  it  must  appear 
on  the  order  that  the  administratrix  does  not  choose  to 
raise  the  objection  of  the  Statute  of  Limitations  to  the 
payment  of  these  debts,  and  that  all  the  parties  to  the 
suit  consent  to  their  payment. 

(a)  1  Run.  if  MyL  347,  and  (b)  26  Beav.  614. 

2  nUi.  75.  (r)  32  Ibid,  2G. 


THE  ALEXANDRA  HALL  COMPANY. 
ROEBUCKS  CASE. 

May  8,  24. 

rpHIS  was  an  application  by  Mr.  Roebuck^  under  the  Where  an  ac- 
-*-      25  &  26  Vict.  c.  89,  s.  35,  to  rectify  the  register  fo^cllU,' ^^^^^^^^ 
by  omitting  his  name.  >n  ^\\\ch  the 

question  whe- 
ther the  De- 
It  appeared  that  he  had  applied  for  shares  in  March^  fendant »  or 

1865,  and  that  an  allotment  had  been  made,  but  the  holdVwnTbe 
applicant  had  repudiated  his  liability.     His  name  having  determined, 
been  inserted  on  the  register,  the  company,  m  August^  ^u  application 
1865,  brought  an  action  at  law  against  him  for  the  calls.  \y  s"ch  De- 

'  *  ^  fendant  to  cor- 

In  rect  the  regis- 
ter, by  omitting 
bis  name^  will  pMtpona  its  decision  until  the  result  of  the  action  is  known. 

H  h2 
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1866.       In  November ^  1865,  the  action  was  stayed,  for  the  com- 
.  ^*^"^^      pany  to  give  security  for  costs,  and  no  further  proceeding 

Alexandra     v    j  .   i  , 

Hall  Co.      had  taken  place. 

Roebuck's 

Case.  jyj,.^  Selwyn  and  Mr.  Roxburgh  in  support  of  the 

application. 

Mr.  Southgate  and  Mr.  Roberts^  conird, 

Mr.  Selwyn  in  reply. 

jRe  /SouM  Kensington  Hotel  Company  (a) ;  Shropshire 
Union  v.  Anderson  (b) ;  /n  re  The  British  Sugar  Refining 
Company  (c),  were  cited. 

The  Master  of  the  Rolls. 

I  consider  that  the  Lords  Justices  have  decided  this : 
that  where  an  action  is  brought  in  which  the  question 
whether  the  Defendant  is  or  not  a  shareholder  will  be 
tried,  and  an  application  is  made  to  this  Court  to  correct 
the  register,  this  Court  will  suspend  making  any  order 
on  it  until  the  action  has  been  tried.  I  will  take  care 
that  this  action  is  tried  speedily,  and  if  the  company 
should  not  give  security  for  costs  before  the  first  day  of 
next  term,  I  shall  know  how  to  dispose  of  the  appli- 
cation. 

The  matter  stood  over,  the  Respondents  undertaking 
to  give  security  in  the  action. 


May  24.  The  security  for  costs  having  been  given, 

The  Master  of  the  Rolls  said  the  question  must 
be  tried  at  law. 

(a)  13  Law  7.  259.  (c)  3  Kay  ^  J.  408. 

(6)  3  Exch.  Rep,  401. 
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BELANEY  v.  BELANEY. 

May  25. 

rpHIS  was  a  special  case  for  obtaining  the  opinion  of  A.  J3.,  being 
■*■      the  Court  on  the  construction  of  the  will  of  a  tes-  feaseMdpup. 

tator,  dated  in  May,  1865.  chased  the  re- 

version in  fee 
and  had  it  cod- 

At  the  date  of  his  will  and  at  his  deatti,  the  testator  veyed  to  a 
was  the  owner  of  a  house  and  plot  of  ground  at  Croydon  Jj^^**  l^l^ 
under  the  two  indentures  which  are  next  stated.  the  term  might 

notmei^e.  He 
afterwards  be* 

By  an  assignment,  dated  the  27th  of  July,  1864,  this  qneathed  to  his 
property  was,  in  consideration  of  825/.,  assigned  to  the  ^}[Y*^f\« 
testator  for  the  residue  of  a  term  of  ninety-nine  years,  personal  pro- 
subject  to  a  rent  of  8/.  2$.  6d.  H  effecu  ^ 

every  and 

The  testator  occupied  the  premises,  and  by  an  in-  J*;'^"*?*^*'^ 
denture,  dated  the  1 2th  o{  January,  1865,  and  made  might  be:— 
between  Jones  of  the  first  part,  the  testator  of  the  second  ^j,^^  the  real 
part,  and  Cotton  (a  trustee)  of  the  third  part,  after  re-  «state  did  not 
citing  the  lease  and  an  agreement  on  the  part  of  the  condly,  that  the 
testator  to  purchase  the  fee  simple  of  the  property,  term  did  not 
subject  to  the  lease,  for  220/.,  and  reciting  that  the  tes-  heritance,  hut 
tator  was  desirous  that  the  term  of  ninety-nine  years  ^^^  ^ 
should  not  merge,  and  that  it  had  been  agreed  that  the 
said  hereditaments  should  be  assured  in  manner  after 
mentioned,  Jones  conveyed  the  property  to  Cotton  in 
fee  and  the  rent  of  8/.  2«.  6d,  &c.,  to  hold  (subject  to 
the  lease)  in  trust  for  the  testator,  his  heirs  and  assigns, 
and  to  be  conveyed  and  disposed  of  as  he  or  they  should 
direct. 

Being  thus  entitled  to  the  property,  the  testator,  on 
the  23rd  of  May,  1865,  made  bis  will  as  follows : — 

"  I  hereby  appoint  my  beloved  wife,  Juliana  Mary 

Henrietta, 
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1866.  Henrietta^  roy  whole  and  8ole  administratrix  of  this  my 
said  last  will  and  testament  I  hereby  give  and  bequeath 
to  my  said  wife  the  whole  of  my  personal  property^  estate 
and  effects  of  every  and  whatsoever  kind  they  may  be  for 
her  sole  use  and  benefit." 

The  testator  .died  on  the  Ist  day  of  June,  1866. 

The  widow  contended,  that  according  to  the  true  con- 
struction of  the  willy  all  the  estate  and  interest  of  the 
testator  in  the  premises,  under  the  indentures  of  assign- 
menti  were  effectually  given  and  passed  to  her  by  the 
general  gift. 

The  heir-at-law,  on  the  other  hand,  contended,  that 
the  estate  and  interest  of  the  testator  under  the  assign- 
ment were  not  effectually  given  and  did  not  pass  to 
the  widow,  but  were,  or,  at  all  events,  that  the  rever- 
sion  in  fee  simple  expectant  on  the  determination  of  the 
said  term  of  ninety-nine  years  was,  undisposed  of  and 
descended  to  him  the  heir. 

Mr.  E.  Charles  for  the  widow.  Both  the  term  and  the 
fee  simple  passed  to  the  widow>  or,  at  all  events,  the  term 
passed  to  her.  First,  this  is  a  gift  of  his  **  personal  pro- 
perty "and  also  a  gift  of  his  "  estate,"  which  latter  word 
is  unrestricted  by  the  adjective  "  personal."  The  cases 
establish  that  the  word  ''estate"  applies  both  to  realty 
and  personalty  and  that  it  must  have  its  full  signification, 
unless  express  words  can  be  found  in  the  will  shewing 
a  contrary  intention.  Again,  the  circumstance  that  the 
word  ''estate"  occurs  in  the  middle  of  words  which 
apply  to  personalty  does  not  cut  down  its  extended  sig- 
nification, if  the  other  words  are  suflScient  to  pass  the 
personal  estate;  Terrel  v.  Page  {a);  Tilley  v.  Simpson  (b); 

Jongmia 

(a)  1  Ckanc.  Cat,  262.  {b)  2  Term  Rep.  659,  n. 
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Jonggma  ▼•  Jongmna  (a) ;  Doe  d.  Evans  f.  Evans  (ft)  ; 
O^ Toole  F.  Browne  {c)\  Midland  Counties  Railway 
Company  v.  Oswin  (d) ;  Noel  ▼•  Hoy  (e). 

Secondly,  the  term  at  least  passed  to  the  widow.  It 
was  purposely  kept  alive  as  a  term  in  gross,  and  was 
not  a  satisfied  term  attending  the  inheritance;  Ounter  v, 
OnnUr{f). 


1866. 


The  Master  of  the  Rolls. 

I  will  not  trouble  the  Defendant  on  the  first  point,  for 
I  must  strike  out  the  word  ^*  personal "  to  make  the  will 
include  freeholds. 


The  cases  referred  to  were  cases  in  which,  after  a  long 
enumeration  of  particulars  relating  to  personal  chattels 
the  word  '^ estate"  was  used,  and  the  question  was, 
whether  it  was  to  be  treated  as  a  word  ejusdem  generis^ 
and  I  am  of  opinion  that  they  have  no  application  to  this 
case.  Here  the  testator  gives  ''  the  whole  of  my  per- 
sonal property,  estate  and  effects  of  every  and  whatso- 
ever kind  they  may  be."  If  he  intended  to  give  her  all 
his  freehold  as  well  as  his  personal  estate,  it  was  wholly 
unnecessary  for  him  to  insert  the  word  "  personal."  If  I 
were  to  hold  that  the  word  ''personal"  applied  only 
to  his  "property"  and  not  to  his  "estate,"  I  must 
introduce  something  between  the  words  "property" 
and  "estate,"  and  read  it  thus : — "the  whole  of  my  per- 
sonal property  and  the  whole  of  my  estate  and  effects". 
I  am  of  opinion  that  this  is  a  gift  of  personal  property 
and  estate  only,  and  that  the  real  estate  does  not  pass 

thereby  (a). 

Mr. 

(a)  1  Cox,  362.  (/)  23  Bern.  571. 

(6)  9  Adol.  4-  £.  719.  (g)    See  Coord  v.  Holderneu, 

(c)  3  £//.  4  BL  572.  20  Beav.  147;  Woollam  y.  Ken-' 

id)  1  ColL  74.  worthy,  9  Vei.  143. 

(e)  5  Madd.  88. 
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Bblanbt 

V, 

Belamey. 


Mr.  Bevir,  contrd,  on  the  second  point.  The  term  did 
not  pass  to  the  widow;  it  is  not  merged,  but  it  has  become 
consolidated  and  passed  with  the  inheritance.  The  tes* 
tator  was  owner  in  fee,  and  could  not  be  called  his  own 
lessee,  so  as  to  pay  his  own  rent  to  himself,  and  there 
was  no  object  in  keeping  the  term  and  inheritance  sepa* 
rate.  The  rul<?,  as  laid  down  in  SugdetCs  Vendors  (a), 
shews  that  this  term  attended  the  inheritance ;  Dawse 
V.  PercivaHJb) ;  Tiffin  ?.  Tiffin  (c)  ;  Attorney- General  v. 
Sands  (d) ;  Cooke  v.  Cooke  (e) ;  Capel  v.  Oirdler  (/ ) ; 
Goodright  v.  Searle(g), 


If  the  testator  had  died  intestate,  his  widow  would 
have  been  entitled  to  dower.  The  t^rm  was  virtually 
consolidated  with  the  fee,  and  descended  with  it  on  the 
Defendant. 


The  Master  of  ike  Rolls. 

I  do  not  dispute  or  doubt  the  authority  of  any  of  the 
cases  cited,  but  1  think  they  do  not  apply  to  this  par- 
ticular case.  They  determine  that  when  a  legal  term  is 
vested  in  a  trustee  for  the  person  entitled  to  the  inherit- 
ance, such  person  is  entitled  to  call  on  the  trustee  to 
assign  this  term  to  him,  and  this  testator  might  have 
done  so. 


Here  the  testator  has  taken  care  to  preserve  it  as  a 
term  in  gross,  by  having  the  fee  conveyed  to  a  trustee 
expressly  in  order  that  the  term  may  not  mei^e. 
There  is  no  question  that  this  term  is  personal  estate, 
and  the  testator  bequeaths  the  whole  of  his  personal 
estate  to  his  wife.     This  being  personal  estate  at  law, 

why 


(a)  Vol.  3,  p.  87  (lOM  edit,) 

{b)  1  Vem.  104. 

(c)  Ibid.  1. 

(d)  8  Chanc.  Rep.  83. 


(e)  2  Atk.  67. 

if)  9  Ve$,  609. 

ig)  2  WU.  29. 
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nvhy  is  it  not  to  pass  to  her  ?  The  equitable  doctrine 
that  a  term  is  to  go  with  the  inheritance  is  another 
question ;  and  if  this  testator  had  left  the  land  to  another 
person,  it  might  be  that  it  went  with  the  inheritance ; 
but  he  died  intestate  as  to  the  inheritance.  If  the  tes- 
tator had  died  intestate  altogether,  and  the  question 
had  arisen  between  the  heir  and  the  next  of  kin,  1  think 
the  term  would  have  gone  to  the  heir;  but  when  the 
testator  has  kept  the  term  alive,  and  has  given  the 
whole  of  his  personal  estate  to  his  widow,  I  think  he 
must  have  intended  to  include  the  term.  I  am  therefore 
of  opinion  that  it  passed  to  the  widow. 


1866. 


NoTE.^The  widow  appealed,  bat  the  case  was  affirmed  on  both 
poinU  by  Lord  Cketm^ord,  L.C.,  Hth  January,  1867,  36  L.  /. 
{Ckanc.)  265. 


iJeTHE  RAILWAY  FINANCE  COMPANY 

(LIMITED). 

A  PETITION  had  been  presented  by  a  creditor  to 
'^^  wind  up  this  company,  but,  before  it  had  been 
heard,  the  Petitioner  obtained  ex  parte  an  order  for 
the  appointment  of  a  Provisional  Liquidator. 

Mr.  Souihgate  and  Mr.  Coitrell,  for  the  company, 
now  applied  to  discharge  the  order,  contending  that  it 
was  irregular  to  appoint  a  liquidator  until  an  order  had 
been  made  to  wind  up  the  company ;  see  25  §r  26  Viet, 
e.  89,  $.  92. 


May  ^4,  28. 

An  order  for 
the  appoint 
ment  of  an 
Official  Liqui* 
dator,  obtained 
ex  parte  before 
an  order  to 
wind  up  the 
companj  had 
been  made, 
discharged. 


Mr.  Swamton,  eontri. 


The 
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^^^^  The  Master  of  the  Rolls. 

Tbb  Railwat      I   never    appoint  a  Provisionfd  Liquidator  nntil  it 
Fiji AMC£  Co.  appears  that  the  company  most  be  wound  up. 

I  must  discharge  the  order. 


EDWARDES  v.  JONES.    (No.  2.) 

June  5. 

A  testator  de-  rilHE  testator,  by  his  will  dated  in  1836|  gave  as 

vised  to  each  of     I        ^  n 

his  four  daugh-  follows  :— 

widearderat       "Also  I  give,  devise  and  bequeath  unto  each  of  my 

G.,  tobebailt  daughters  Mary  Ann^  Sarah^  Eliza  and  Margareita 
at  the  expense        j.i.-t«  j«r  i_  jj 

of  bis  ez-  ^^d  their  heirs  and  assigns  for  ever  a  bouse  and  garden 
ecutors.  A  Jq  ^hg  village  of  Gwynjll,  free  of  rent,  if  they  feel  in- 
requiring  the'  dined  to  live  in  the  said  village,  but  not  otherwise, 
bunrwulTa^"  which  house  or  houses  is  or  are  to  be  built  at  the 
garden  by  D.,  expense  of  my  executors." 

the  executor, 
who  was  also 

residuary  The  testator  died  in  1835. 

legatee  and 
devisee : — 

^tth  o?D*^*  After  the  tesUtor's  death,  his  daughter  Margaretta 
that  the  gift  and  her  husband  requested  his  son  Daniel  (who  was 
and  that^M.'  residuary  devisee  and  legatee  and  also  executor)  to  build 
was  entitled  to  a  dwelling-house  on  some  part  of  the  testator's  real 
garden.  estate  in  the  villi^e  of  GwynJUf  and  he  accordingly,  in 

1841-2,  erected  a  house  on  the  testator's  estate,  which 

was  called  '^  Tymelin.'* 

Daniel  Lewis  died  in  1851,  and  Margaretta  and  her 
husband  took  possession  of  TymelirC'  (as  they  said)  in 
1851,  but  they  went  to  reside  in  it  in  1861.  They  now 
claimed  to  be  entitled  to  "  Tymelin'* 

The 
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Hie  Chief  Clerk  considered  the  devise  void  for  on*        1B66. 
eertainty,  and  that  **  TymelitC*  formed  part  of  the  tea* 
tator's  residuary  estate.    This  was  a  motion  to  vary  tlie 
certificate. 

Mr.  Chitty  for  Margaretta.  It  is  said  that  this  gift 
is  void  for  nncertainty,  but  the  rule  of  law  is  this  x^^id 
cerium  est  quod  artvm  reddi  potest.  If  the  gift  had 
been  considered  inyalid,  no  inquiry  would  have  been 
directed  by  the  Court  at  the  bearing  of  the  cause. 
Time  is  no  bar,  for  no  p^iod  is  mentioned  within  which 
the  option  is  to  be  exercised ;  and  it  is  not  an  immediate 
devise,  but  was  to  operate  when  the  daughter  **  felt 
inclined  to  live  in  the  said  village." 

He  cited  Grace  Mar$haW$  Case  (a) ;  Bobson  ▼• 
Blackburn  (b) ;  Jacqties  v.  Chambers  (c) ;  Wood  v. 
Drew  {d) ;  JDuckmanton  v.  Buckmanton  (0) ;  Jarman  an 
WilU  (J) ;  Coke  LitU  ig). 

Mr.  JEverittf  contrd,  argued  that  the  gift  was  too  in- 
definite and  was  void  for  uncertainty,  for  the  size  and 
nature  of  the  house  and  extent  of  the  garden  were  un^ 
defined.  Secondly,  that  the  claim  was  barred  by  the 
Statute  of  Limitations. 

He  referred  to  Jones  v.  Hancock  (A) ;  Jarman  on 
WilU  (i). 

The  Mastbr  of  the  Rolls. 

I  think  Margaretta  is  entitled  to  have  the  certificate 
varied.    The  meaning  of  this  devise  is,  that  any  of  the 

daughters, 

(a)  Djfrr,  281  a.  ( f)  Vol.  1,  p.  335  (3rrf  edit.) 

(6)  1  M^l.  if  K.  571.  \g)  Pot^e  145  a. 

(c)  2  Coll.  435.  (A)  4  Dm.  145. 

(d)  33  Beav.  610.  (i)  VoL  l,p.  207. 

(e)  5  Hurl  4  N.  219. 
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1866.  daughters,  having  a  bond  fide  iDiention  of  residing  in 
Gtpynfily  was,  upon  application  to  the  executor,  entitled 
to  have  a  house  built  with  a  garden  attached  to  it.  It 
is  possible,  if  the  executor  were  now  living,  and  an 

(No.  2.)  application  were  now  made  to  him,  for  the  first  time, 
to  have  a  house  built  with  a  garden  attached,  that  be 
might  say,  *'  this  is  too  uncertain ;  I  do  not  know 
what  species  of  house  or  garden  you  are  entitled  to :" 
on  the  other  side,  it  would  be  said,  the  house  and  garden 
must  be  of  the  character  usual  in  the  village  of  Owynfil, 
But,  however  that  may  be,  I  think  that  the  parties 
have  themselves  disposed  of  the  question ;  one  of  the 
four  daughters  has  applied  to  the  executor  to  build  a 
house,  and  he  has  built  one,  and  has  attached  a  garden 
to  it*  Two  of  the  daughters  are  dead,  having  made  no 
claim ;  the  third  is  residing  in  the  town,  and  the  fourth 
makes  no  claim ;  but  she  may  still  make  one.  You  there- 
fore know  what  sort  of  house  it  must  be,  because  the 
parties  themselves  have  agreed  on  that,  and  have  built 
one  accordingly. 

Margaretta,  having  a  right  to  exercise  the  option,  was 
the  first  person  who  claimed  to  reside  at  Tj/melin,  and  I 
think  that  she  is  entitled  to  it  in  fee  and  for  her  separate 
use.  If  her  husband  wishes  to  be  heard  on  that 
point,  he  must  apply. 
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1866. 


OVERMAN  V.  OVERMAN. 

Apr.  19. 


A      DECREE    had   been   made  in   this  suit,  and,  After  decree,  a 
^    pending  the  proceedings  in  Chambers,  the  Plain-  SSf^HJ 
tiffin  September g  1865,  transferred  all  his  interest  to  the  transfer  of 
trustees  for  the  benefit  of  his  creditors,  and  no  proceed-  interest.  The 
ings  had  been  taken  since  July.  1865.  Plaintiff  and 

^^  "  hu  transferees 

having,  after 

The  Defendants  gave  notice  to  the  Plaintiff  and  the  jJ!^eTto"revive 
trustees,  that  unless  they  took  steps  to  obtain  an  order  an  order  was 
of  revivor,  they  (the  Defendants)  would  do  so.    These  application  of 
parties  having  taken  no  steps,  the  Defendants,  on  the  t'i«  Defend- 
5th  of  April,  gave  them  notice  of  motion  for  an  order  order  to  revive, 
of  revivor  under  the  15  k  16  Vict.  c.  86,  s.  52.  and  that  they 

'  might  carry  on 


the  suit 


Mr.  Chitty,  in  support  of  the  application,  relied  on 
Noble  V.  Stow  (a),  and  he  distinguished  this  case  from 
Dendy  v.  Dendy  (i).  He  said  that  a  simple  bill  of  re- 
vivor would  have  been  suflScient  before  the  statute,  and 
that  therefore  the  order  asked  was  now  authorized  by 
the  statute. 

The  Master  of  the  Rolls. 

The  Defendants  may  take  an  order  to  revive  the  suit, 
and  that  they  may  carry  it  on ;  in  substance,  an  order 
like  that  made  in  Noble  v.  Stow  (a). 

(a)  30  Ban.  512.  (&)  28  Law  T.  (0.  S.)  262. 
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JOHNSON  r.  THE  EDGWARE,  &c.  RAILWAY 

COMPANY  and  Others. 

Feb.  15,  23. 

Alandlord  wai  rilHlS  company  obtained  its  act  of  parliament  in  1862, 
muroe^p^ssea-  *^°^  shortly  afterwards  (16th  August^  1862),  Mr, 

fionofanypart  Cooper  granted  to  the  Plaintiff,  Johnson,  a  farming  lease 

of  the  land  de-  ^      ^  •  .  . 

mised,  in  caae   of  ft  farm  of  218  acres,  through  which  the  railway  wtfs 
it  ahould  be      ^^  pass,  for  a  term  of  twenty-one  years,  determinable  at 

required  by  "^       ^  j  j         ^ 

him  "for  the    the  option  of  the  landlord  at  the  end  of  fourteen  years. 
EuH^Uiff  plant-  '^^^  '^**®  contained  the  following  proviso : — 
inodaHon"or         "Provided  always  and  it  is  hereby  agreed,  that  in 
otherwise:"--  case  any  portion  or  portions  of  the  said  demised  lands 
did  not  entitle  ^^^'^  ^^  required  for  the  purpose  of  building,  planting 

the  landlord  to  accommodation  or  otherwise,  or  for  the  purpose  of  working 
resume  posses-    ,       ,  .  i    .  ,  i  i 

tion  of  land      the  day,  sand  or  gravel,  m,  under  or  upon  the  same,  by 
required  by  a    j^^  p^  Cooper,  his   heirs   or  assigns,  or  his   or  their 

railway  com-  '^     '  .        . 

pany,  so  as  to    tenants,  before  the  expiration  of  this  demise^  it  shall  be 

teMnVs  riffht  ^^^^^^  ^^^  ^'  -P*  Cocper,  his  heirs  or  assigns,  to  resume 

to  conipensa-  and  take  any  such  portion  or  portions  accordingly,  on 

also,  that  the'  S'^'^S  ^^  Johnson,  his  executors  or  administrators,  three 

word  "other-  calendar  months*  previous  notice  of  his  intention  so  to 

wise'  wastobe    ,  ...  .  i     .         . 

read  as  being    do,  such  notice  to  expire  at  any  time  during  the  year, 
^tner^  and  E.  P.  Cooper  is  thenceforth,  during  the  term  hereby 

granted,  determinable  as  hereinafter  mentioned,  to  allow 
Johnson,  his  executors  or  administrators,  out  of  the  ren^ 
hereby  reserved,  3/.  10«.  per  acre,  and  so  in  proportion 
for  a  greater  or  less  proportion  than  anacre,  for  so  much 
of  the  said  land  as  shall  be  so  resumed  and  taken  under 
the  present  proviso.*' 

The  railway  company  required  2a.  3r.  6p.  of  the  farm 
for  their  railroad,  which  went  through  the  middle  of  it 

and 


JoHMioir 
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^nd  necessarily  interfered  with  its  convenient  cultivation.        1866. 
On  the  23rd  of  Aprilf  1863,  the  company  served  the 
Plaintiff  with  the  usual  notice  to  treat,  and  on  the  17th 
of  September,  1863,  they  agreed  to  give  him  270/.  for  „     The  ^ 

k  A  r  ^W  U  EDGWARB.&C. 

purchase-money  and  compensation.  This  was,  however,  Rail.  Co. 
done  on  the  Plaintiff's  representation  that  he  had  an  ^^  Otben. 
absolute  term  of  twenty-one  years  in  the  farm. 

The  company  proceeded  to  treat  with  the  landlord, 
Mr.  Cooper,  for  his  interest,  and  they  became  acquainted 
with  the  facts  of  his  right  to  resume  the  land  under  the 
above  proviso.  On  the  4th  of  March,  1864,  Mr.  Cooper 
gave  Johnson  a  written  notice  that  the  2a.  3r.  6p.  of  the 
farm  "  were  required  by  him  for  the  purposes,  or  some 
or  one  of  them,  in  the  lease  mentioned,  and  that  it  was 
his  intention  to  resume  and  take  such  portions  of  the 
said  demised  lands  on  or  after  the  5th  day  of  June  next 
ensuing  the  day  of  the  date  thereof." 

On  the  18th  of  August,  1864,  a  jury  assessed  the 
amount  payable  by  the  company  to  Mr.  Cooper  for  the 
purchase  of  his  interest  at  3,000/.  and  one  shilling  for 
damages. 

The  company  having  refused  to  pay  the  Plaintiff  any 
compensation,  he,  on  the  5th  of  December,  1864,  insti- 
tuted this  suit  against  the  company  and  (by  amendment) 
against  the  representatives  of  the  lessor  for  an  injunction 
to  restrain  the  company  from  taking  or  keeping  posses- 
sion of  the  land  until  they  had  paid  the  Plaintiff,  and 
that  the  fair  compensation  might  be  assessed  and  paid 
to  the  Plaintiff  by  the  company,  or  for  the  specific  per- 
formance of  the  agreement  of  the  17th  of  September, 
1863. 

Mr.  Selwyn  and  Mr.  Bagshawe,  for  the  Plaintiff, 
TOL.  XXXV— III.  1 1  argued. 
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1866.  argued^  first,  that  the  lessor  bad  no  power,  under  Uie 
proviso,  to  retake  the  land  for  the  purpose  of  selling  it 
again  to  the  company,  for  that  could  not  be  called  a 
"r**  taking  "  for  the  purpose  of  building  or  plantation  "  of 
Rail.  Co,  '  the  lessor ;  and  that  the  words  '*  or  otherwise  *'  were  not 
a^d  Others,  general,  but  were  restricted  to  purposes  like  those  already 
specified,  and  were  ejusdem  generis.  Secondly,  that  this 
could  not  be  done  so  as  to  affect  the  Plaintifi''s  rights 
after  the  notice  to  treat  and  the  contract  between  the 
lailway  company  and  the  tenant.  And  thirdly,  that  the 
notice  to  resume  possession  ^'  on  or  after  the  4tb  day  of 
•/uite*' was  informal  and  insufficient.  They  cited  The 
Metropolitan  Railway  Company  v.  M'oodhouse  (a) ; 
Williams  v.  Oolding  (5) ;  Harrison  v.  Blackburn  (c) ; 
Sandiman  v.  Breach  {d);  Haynes  v.  Haynes{^e)\  Re 
Arnold  (/). 

Mr.  Bristowe,  for  the  representatives  of  the  lessor, 
argued  that  these  Defendants  had  no  interest  in  this 
question.  He  said  that  the  finding  of  the  jury  had  been 
framed  so  as  not  to  affect  the  Plaintiff's  right,  but  that 
the  formation  of  a  railway  and  making  a  station  might 
properly  come  within  the  word  "  accommodation  **  to  the 
lessor  and  his  farm. 

Mr.  Daniel  and  Mr.  71  Stevens  for  the  railway  com- 
pany. When  the  company  entered  into  the  agreement 
of  the  17th  September^  1863,  they  were  misled  by  the 
statements  of  the  Plaintiff  as  to  his  interest  in  the  land. 
They  supposed  that  he  had  an  absolute  term  of  twenty- 
one  years,  but  it  turned  out  that  he  had  only  a  term  of 
thirteen  years,  and  that  even  this  was  determinable  and 
had  been  determined  by  notice  from  the  lessor.    This 

agreement 

(a)  1 1  Jur.  296.  (d)  7  Barn.  Sf  Cr.  96. 

(6)  1  Law  Rep,  (C.  P.)  69.  (e)  1  Drew,  ^  5.  426. 

(c)  17  C.  B.  Hep.  {N,S.)  678.        (/)  32  Beav.  591. 
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agreement  cannot  therefore  be  enforced  as  it  stands,       1866. 
though  the  company  are  content  to  carry  it  out  with  an 
abatement  in  the  price.    They  have  never  repudiated  the 
agreement,  but  they  say  that,  by  subsequent  events,  con-         Th» 
sequent  on  facts  of  which  they  were  not  aware,  the     ^sal,  Co. 
Plaintiff  has  become  a  mere  tenant  at  will  or  by  suffer-    *"^  Others, 
ance,  that  his  interest  has  been  reduced  to  nothing,  and, 
therefore,  that  he  is  entitled  to  no  compensation.    The 
3,000/.  was  assessed  as  the  amount  of  compensation  on 
the  basis  of  the  Plaintiff's  having  no  interest,  and  the 
question  therefore  really  is  one  between  the  landlord  and 
the  tenant  as  to  their  rights  in  that  sum. 

Mr.  Bagshavoe  in  reply. 


The  Master  of  the  Rolls,  after  stating  the  facts 
of  the  case,  said, — 

A  good  deal  might  turn  on  the  validity  of  the  notice  FA,  23, 
given  by  the  landlord  on  the  4th  of  March,  1864,  The 
proviso  requires  (assuming  that  the  landlord  had  the 
power  to  give  it)  'Ubree  calendar  months'  previous 
notice  of  his  intention  so  to  do,  such  notice  to  expire  at 
any  time  during  the  year,"  But  this  is  a  notice  to  take 
the  land  on  or  after  the  Sth  of  June  next;  and  if  he  did 
not  take  it  on  the  5th  o(  June,  it  is  difficult  to  say  when 
he  would,  for  there  is  nothing  to  de6ne  when  he  was  tp 
take  it  after  the  6th  of  June  next.  But  it  is  not  neces- 
sary to  decide  that  point,  because  I  am  of  opinion  that 
the  case  does  not  come  within  the  proviso. 

It  is  necessary  to  refer  to  what  afterwards  took  place, 
which  was  this: — the  railway  company,  having,  by  various 
letters,  thought  fit  to  say  to  the  Plaintiff, ''  you  have  no 
interest  whatever  in  this  land ;  we  will  not  perform  our 

1  I  2  contract 
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1866.  contract  with  yoU|  and  you  have  no  right  to  compensa- 
tion/' went  before  a  jury^  in  August^  1864,  to  assess  the 
compensation  payable  to  Mr.  Cooper.  They  gave  notice. 
The  it  is  true,  to  the  Plaintiff,  that  if  he  liked  to  go  before 
Rail.  Co.  the  jury  and  make  a  claim  he  mtght,  but  lie  very  wisely 
and  Others,  jy  ^^t  think  fit  to  do  so  or  make  any  claim  at  all.  The 
jury,  as  far  as  I  can  judge  from  the  evidence,  assessed 
the  value  of  the  fee  simple  in  possession  of  the  eight 
acres  belonging  to  Mr.  Cooper ,  including  therein  the  two 
acres  and  three-quarters  which  were  in  the  Plaintiff's 
occupation,  at  a  sum  of  3,000/.,  and  it  is  clear,  upon  the 
evidence,  that  this  was  for  the  fee  simple  with  the  pos- 
session delivered  up  at  once.  Thereupon  the  Plaintiff, 
being  dissatisfied,  called  upon  the  railway  company  to 
compensate  him,  which  they  declined  to  do,  and  the 
Plaintiff  filed  this  bill  on  the  6th  o(  December,  1864. 

I  must  refer  to  this  proviso  again,  and  state  why  I  do 
not  think  it  applies  to  this  case.  In  the  first  place,  it  is 
to  be  observed,  that  all  deeds  are  to  be  construed  most 
strongly  against  the  grantor.  Next,  it  is  also  to  be  ob- 
served, that  the  railway  company  had  obtained  their  act 
just  before  the  contract  with  the  Plaintiff  was  entered 
into,  which  was  on  the  18th  of  August,  1862,  so  that 
both  the  Plaintiff  and  Mr.  Cooper,  the  lessor,  knew 
perfectly  well  that  this  act  had  passed  and  that  the  rail- 
way was  to  pass  through  the  farm,  for  they  had  received 
the  usuaf  preliminary  notices.  Knowing  this,  Mr.  Cooper 
demises  the  farm  to  the  Plaintiff  for  seven,  fourteen  or 
twenty-one  years,  determinable,  if  he  pleases,  at  the  end 
of  the  first  fourteen  years,  with  this  proviso: — "Provided 
always''  &c.  &c.  Now  does  the  case  come  within  that 
proviso  ?  This  bit  of  land  is  clearly  not  required  either 
"  for  the  purpose  of  building  or  planting."  Then  is  it 
required  for  the  purpose  of  "  accommodation  *'  ?  In  my 
opinion  it  is  not,  for  I  understand  the  word  ''accom- 
modation" 
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tnodatioD*'  to  mean  something  of  this  nature,  e.  g. :— if  1866. 
the  lessor  had  built  a  house,  and  wanted  to  make  a  road 
to  get  access  to  it,  and  required  this  land  for  that  pur- 
pose, that  might  properly  be  called  "  accommodation/*  „  "^"^ 
or  if  he  wanted  to  add  a  small  piece  on  to  his  garden  or  Rail.  Co. 
the  like,  that  again  might  be  called  ''accommodation.*'  »ndO™"- 
But  if  a  third  person  said  to  him,  **  I  should  like  to  buy 
a  piece  of  this  land  to  make  a  railway  upon  it,"  that 
would  not  be  an  accommodation  to  the  lessor,  though  it 
might  be  an  accommodation  to  the  railway  company. 
But  even  then  it  would  not  be  an  accurate  expression, 
for  it  would,  in  fact,  be  a  perfectly  distinct  thing;  it 
would  be  required  for  the  purpose  of  alienation,  and 
if  he  might  require  this  bit  of  land  for  that  purpose,  he 
might  require  the  whole  farm.  Accommodation  means 
''accommodation  to  Mr.  Cooper^  his  heirs  and  assigns," 
for  the  purpose  of  more  usefully  and  beneficially  occupy- 
ing and  enjoying  the  land  itself;  and  that  expression  does 
not,  in  my  opinion,  extend  to  the  selling  of  two  and  three- 
quarter  acres  to  a  railway  company ;  the  more  so,  because 
both  parties  well  knew  at  that  time  that  the  railway  was 
coming  across  the  farm ;  and  if  they  intended  the  proviso 
to  meet  that  case,  why  did  they  not  introduce  the  proper 
expression  for  that  purpose,  and  not  leave  it  altogether 
vague? 

I  am,  therefore,  of  opinion  that  this  grant,  which 
must  be  taken  most  strongly  against  the  lessor,  does 
not  authorize  him  to  retake  the  property  for  the  purposes 
of  the  railway  company.  I  am  also  satisfied  that  no 
ordinary  person  would  suppose,  on  reading  a  proviso  in 
a  lease,  saying,  that  if  a  portion  of  the  land  was  wanted 
by  the  lessor  "  for  building,  planting  or  accommoda- 
tion, it  might  be  resumed,"  the  tenant  was  bound  to 
allow  a  railway  to  go  through  the  farm  and  receive  no 
compensation  for  the  damage  it  occasioned  him  by  what  is 

commonly 
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1866.       commonly  called  *'  severance/'  and  which,  in  fact,  would 

produce  a  much  more  serious  inconvenience  to  the  tenant 

than  any  building  or  planting  by  or  accommodation  to 

The         the  landlord. 
Edgwarb,  8tc, 
Rail.  Co. 

and  Others.  Having  come  to  that  conclusioni  it  remains  to  consider 
whether  this  case  comes  within  the  words  '^or  other- 
wise ;"  and  I  think  it  is  quite  clear  that  it  does  not.  It 
cannot  be  denied,  that  where  a  person  speaks  of  three 
purposes,  'M.,  B.  and  C.  or  otherwise/'  the  latter  words 
refer  to  something  ejusdem  generis^  and  can  only  be 
applicable  to  things  of  the  same  character  as  those 
previously  specified,  or,  in  this  case,  something  of  the 
same  character,  as  *^  building,  planting  or  accommoda- 
tion," though  not  coming  precisely  within  the  exact 
definition  of  those  words.  I  am  of  opinion,  therefore, 
that  the  case  does  not  come  within  the  words  *'  or  other- 
wise /'  and  it  is  quite  clear  that  it  does  not  come  within 
any  other  part  of  the  proviso  relating  to  ''clay,  sand  or 
gravel."  Having  come  to  that  conclusion,  I  am  of 
opinion  that  the  notice  of  the  4th  of  March,  1864,  was 
invalid,  and  that  Mr.  Cooper  had  no  power  to  resume 
this  land.  He  did  not  want  it  for  the  purpose  of  any 
accommodation  at  all,  but  he  wanted  it  in  order  to 
obtain  from  the  company  that  compensation  which,  if 
he  had  not  interfered,  would  have  been  paid  to  his 
tenant.  The  clause  cannot  mean  this : — that  if  some 
third  person  should  want  to  buy  this  land  and  to  make 
a  railway  across  the  farm,  I  (the  landlord)  will  have  the 
compensation  for  the  damage  done  to  you  (the  tenant), 
and  I  will  resume  it  for  that  purpose.  This  clause  was 
introduced  bond  fide  for  the  better  enjoyment  of  the 
land  itself,  and  not  for  the  purpose  of  depriving  the 
tenant  of  that  compensation  which  he  would  naturally 
have  a  right  to  demand  from  the  railway  company  for 
the  injury  done  to  him. 

I  have 
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I  have  DOW  to  consider  what  is  the  consequence  of       1866. 
that  conclasion.    The  railway  company  have  paid  the 
3,000il  Is,  to  Mr.  Cooper  Tor  the  whole  of  this  land, 
and  the  Vice-Chancellor  Sir  Wi'liam  Page  Wood  being         The 
or  opinion,  and,  as  it  appears  to  me,  very  wisely,  that     R^it..  co. 
he  could  not  dispose  of  the  question  in  the  absence  of    *"^  Othcrt, 
the  lessor,  as  he  was  materially  interested  in  this  matter, 
and  might  be  seriously  affected  by  any  decision  made 
in  his  absence,  the  case  stood  over,  and  the  landlord 
has  been  made  a  party. 

In  the  first  place,  the  Court  cannot  now  grant  any 
injunction ;  for  to  stop  this  railway  on  account  of  this 
mistake  is  quite  out  of  the  question,  and  the  only  point 
then  is,  what  compensation  the  Plaintiff  is  entitled  to  ? 
I  hare  held  that  the  company  have  taken  two  acres 
and  three-quarters  acres,  of  which  the  Plaintiff  was  the 
tenant  for  thirteen  years  certain,  for,  holding  that  the 
landlord  could  not  properly  give  the  notice  under  that 
proviso  at  that  time  and  for  that  purpose,  it  must 
necessarily  follow  that  he  could  not  do  so  at  a  later 
period  during  the  fourteen  years.*  I  must  therefore,  for 
this  purpose,  hold  that  the  Plaintiff  was  absolutely  en- 
titled to  the  land  for  fourteen  years,  and  that  he  is 
entitled  to  compensation  for  that  term.  But  then  I 
cannot  divide  the  compensation  of  3,000/.  already  paid, 
for  I  have  no  power  to  deal  with  that.  The  railway 
company,  as  I  understand,  are  willing  to  be  bound  by 
the  agreement  they  have  entered  into  with  the  Plaintiff; 
and,  if  that  be  so,  I  am  disposed  to  think  that,  as  the 
Plaintiff  entered  into  that  agreement  on  the  assumption 
that  he  had  twenty-one  years  certain,  and  as  it  turns 
out  that  he  had  only  fourteen,  I  should,  if  the  railway 
company  agreed  to  pay  him  the  270/.,  hold  him  bound 
to  accept  it;  for  I  do  not  think  he  could  claim  anything 
beyond  that.     But  if  that  should  not  be  so,  the  only 

course 
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1866.       course  I  can  take  is,  to  direct  a  reference  in  Chambers 

^'^^/^^      to  ascertain  the  proper  amount  payable  to  the  Plaintiff". 
JoHMioir 

.  The  I  am  also  of  opinion  that  the  Plaintiff  is  entitled  to 

Rail.  Co.  '  ^^e  costs  of  the  suit;  for  in  my  opinion  he  was  not,  but 
and  Othen.  ^Q^h  the  Defendants  were,  in  the  wrong.  The  landlord 
was  mistaken  in  supposing  he  could  resume  the  pro- 
perty, and  the  railway  company  were  wrong,  because 
they  had  notice  of  the  lease  and  the  proviso  before  they 
assessed  the  compensation  payable  to  Mr.  Cooper,  and 
they  were  therefore  wrong  in  acquiescing  in  the  land- 
lord's construction  of  the  proviso.  The  railway  com- 
pany might  have  said — as  indeed  they  seem  disposed  to 
say  now — at  the  hearing,  *'  this  is  an  affair  with  which 
we  have  no  concern ;  it  is  for  you,  the  landlord,  on  one 
side  and  the  tenant  on  the  other  to  fight  it  out,  the  only 
question  being,  which  of  you  is  entitled  to  this  270/.  for 
compensation  ?"  If  the  railway  company  had  thought 
fit  to  say,  ''  if  you  cannot  agree  and  settle  the  matter 
between  yourselves,  we  shall  file  a  bill  of  interpleader 
and  pay  the  money  into  court,  in  order  that  you  may 
settle  your  dispute,''  I  should  have  held  that  they  were 
justified  in  taking  that  course,  and  should  have  allowed 
them  their  costs  as  against  the  party  who  failed.  But 
instead  of  doing  so,  they  have  adopted  the  view  of  the 
landlord,  which  in  my  opinion  was  a  mistaken  one,  and 
I  am  therefore  of  opinion  that  the  railway  company 
must  pay  the  Plaintiff*s  costs  of  suit. 

I  cannot  give  the  landlord  any  costs ;  he  was  in  the 
wrong,  and  he  was  a  necessary  party. 

I  do  not  see  how  I  can  settle  the  matter  of  difference 
which  will  probably  arise  between  the  railway  company 
and  the  landlord.  If  they  will  consent,  then  of  course 
I  can  easily  make  an  order  to  ascertain  how  much  of  the 

3,000/. 
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3,000/.  ought  properly  to  be  paid  to  the  Plaintiff,  but  I  1866. 

can  only  do  this  by  consent.  v— n*-^/ 

Johnson 

The  only  compulsory  order  which  I  can  make  is,  to  "^"^ 

refer  it  to  Chambers  to  ascertain  the  amount  oF  com-  Rail.  Co. 

pensation  to  which  the  Plaintiff  was  entitled  when  the  ■"**  Other*, 
land  was  taken,  and  to  direct  the  railway  company  to 
pay  him  the  amount  with  interest  at  four  per  cent., 
together  with  the  costs  of  suit 


SHATTOCK  V.  SHATTOCK.  j^.  9, 12, 13. 

Apr.  23. 

TN  this  case,  some  real  and  personal  property  was  Property  wai 
^     settled  on  the  marriage  of  Mr.  and  Mrs.  Rowcliffe  !f'"^  ®°  * 

°  •*'    feme  caverte 

in  1807,  upon  trust  for  the  separate  use  of  Mrs.  Row-  for  her  sepa- 
cliffe  for  her  life,  and  after  her  decease  for  the  children  [|J**  SiUi  T 
of  the  marriage  [which  limitation  failed],  and  for  default  power  to  ap- 
of  such  issue,  then  upon  the  following  trusts : —  §eed  or  will. 


She  executed 


*^  Upon  trust  for  such  person  or  persons,  for  such  the  power  by 
estate  or  estates,  interest  or  interests,  and  in  such  parts,  Ju  ^  j^"  ao!?' 
shares  or  proportions,  and  charged  with  such  annual  or  pointed  pro- 
other  sums  of  money,  upon  such  conditions,  with  such  liable  topay 
restrictions  and  limitations  over,  and  in  such  manner  a  promissory 
and  form,  as  Elizabeth  Shattock,  notwithstanding  her  her. 
said  intended  coverture,  by  any  deed  or  deeds,  instrument     ^  married 

•^       ^  woman  cannot 

or  bind  herself  by 
contract,  but 
Eouity  holds  that  she  may,  by  contract,  bind  her  separate  estate.  Her  separate  estate 
will  be  liable  to  pay  any  debt  of  hers  which  she  has  secured  by  writing.  Equity  has 
also  held,  that  it  is  sufficient  if  it  be  shewn  that  the  married  woman  verbally  promued 
that  her  debt  should  be  paid  out  of  her  separate  estate. 

The  separate  property  of  a  married  woman  is  not,  after  her  death,  liable  to  pay  her 
general  debts  either  in  the  case  of  her  having  been  absolutely  entitled  to  the  property, 
or  of  her  having  only  a  life  estate  with  a  power  to  dispose  of  it  by  deed  or  will. 

The  |>rinciple  of  Courto  of  Equity  is,  that,  as  regards  her  separate  estate,  a  married 
woman  is  A/eme  toUf  and  can  act  as  such ;  but  this  is  only  so  far  as  is  consistent  with 
the  other  principle,  viz.,  that  a  married  woman  cannot  enter  into  a  contract 

In  the  administration  of  the  separate  estate  of  a  married  woman  after  her  decease, 
the  debts  are  to  be  paid  in  order  of  priority  and  not  pari  paau. 
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Shattock 
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or  instruments  in  writingi  with  or  without  power  of 
revocation^  to  be  sealed  and  delivered  by  her  in  the 
presence  of  and  attested  by  two  or  more  credible  wit- 
nessesy  or  by  her  last  will  and  testament  in  writing,  or 
any  writing  purporting  to  be  such,  or  any  codicil  or 
codicils  thereto,  to  be  respectively  signed  and  published 
by  her  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses,  and  which  last-mentioned  deed 
writing,  will  or  codicil,  or  writing  purporting  to  be  such 
will  or  codicil,  and  in  such  will  or  codicil,  or  writing 
purporting  to  be  such  will  or  codicil,  one  or  more  exe- 
cutor or  executors,  the  said  Elizabeth  Shnttock  was 
thereby  and  by  the  said  William  Howcliffe,  her  said 
then  intended  husband,  enabled  and  empowered  to 
make  and  appoint,  should  from  time  to  time  diiect, 
limit  or  appoint,  and  in  default  of  and  until  such  last- 
mentioned  direction,  limitation  or  appointment,  and  until 
such  estate  and  estates,  interest  and  interests  so  directed, 
limited  or  appointed  should  respectively  end  and  de- 
termine ;  and  as  to  such  parts  of  the  same  heredita- 
ments, moneys  and  premises,  whereof  no  such  direction, 
limitation  or  appointment,  as  last  mentioned,  should  be 
made,  then  upon  trust,  as  to  the  said  freehold  heredita- 
ments, for  the  said  Elizabeth  Shattock,  her  heirs  and 
assigns,  for  ever;  and  as  to  the  said  principal  and  in- 
terest, moneys  and  securities,  upon  tru$t  for  such  person 
or  persons  as  would  be  next  of  kin  of  the  said  Elizabeth 
Shattockf  and  entitled  thereto  under  the  statute  for  dis- 
tribution of  intestate's  effects,  in  case  she  had  died  sole 
and  unmarried,  and  to  and  for  no  other  use,  trust,  intent 
or  purpose  whatsoever." 


There  was  no  issue  of  the  marriage,  and  Mrs«  Eauh 
cliff e  died  caverte  in  1823,  having  appointed  the  pro- 
perty by  her  will.  The  question  was,  whether  the 
appointed  property  was  liable  to  pay  a  promissory  note 

signed 
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signed  by  her,  but  not  witnessed.    The  facts  are  more 
fully  detailed  j70fe  in  the  judgment  of  the  Court. 

Mr.  Jessel  and  Mr.  F.  H.  Colt,  for  the  claimant  under 
the  promissory  note,  cited  Vauffhan  v.  Vanderstegen  (a); 
Hobday  v.  Peters  (b) ;  Johnson  v,  Gallagher  (c) ;  Allen 
V.  Papworth  (d) ;  Hulme  v.  Tenant  (e)  ;  Heatleg  v. 
Tkomas{f);  Owens  v.  Dickenson  (g) ;  Norton  ▼.  7ttr- 
vill  (A) ;  Taylor  v.  Meads  (i) ;  Blatchford  v.  Woolley  (A)  ; 
Sngden's  Powers  {t). 


1866. 


SHATtOCK. 


Mr.  Southgate  and  Mr.  Langley,  for  the  Plaintiffs, 
cited  Tullett  v.  Armstrong  (m) ;  Jacob  v.  Husband  and 
Wife  {n)  ;  Lee  ▼.  Maggeridge  (o) ;  Murray  v.  JBarlee  (p), 

Mr.  Freeman,  Mr.  jB.  jB.  Rogers,  Mr.  Martineau  and 
Mr.  £.  ilT.  Kar slake  for  other  parties. 

Mr.  Jessel,  in  reply,  referred  to  Sockett  ▼.  TTray  (y). 


77ie  Master  of  Me  Rolls. 

The  question  raised  in  this  case  is  one  of  considerable 

importance  ;   it  is  this  : — whether  an   estate  which  is 

limited  to  the  separate  use  of  a  feme  coverte  for  her  life, 

with  a  power  to  her  to  appoint  it  either  by  deed  or  will, 

is  liable,  after  her  death,  to  be  applied  in  payment  of  the 

general  debts  incurred  by  her,  when  she  has  exercised 

the  power  by  her  will. 

In 


(a)  2  Drewry,  165. 
(6)  28  Beav.  354. 
(e)  30  L.  J.  (Chane.)  298. 
(d)  1  Vei.  ten.  163. 
(0  1  firo.  C.  C.  16. 
(/)  15  r«.  596. 
(g)  Craig  if  Ph.  48. 
(A)  2  Peere  Wmt.  144. 
(t)  34  L.  J.  {Chanc.)  203. 


(A)  2  Drewry  if  Sm.  204. 
(/)  Page  476  {Sth  §dit,} 
(m)  1  Brao.  1,  am/  4  MyL  if 
Cr.  377. 
(n)   Vol.  2,  page  243. 
(o)  1  r«.  4-  S.  118. 
(p)  SMpl  ^K.  209. 
(9)  4  Bro.  C.  C.  484. 
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In  this  case,  the  married  woman,  Elizabeth  SkQltock, 
aflerwards  Rowcliffe^  had  her  property  settled  on  her 
marriage  with  William  Rowcliffe  in  October,  1807,  in 
the  following  manner: — the  real  estate  and  personal 
property  therein  mentioned  was  conveyed  and  assigned 
to  John  Shattock  and  Robert  Beadon,  their  heirs,  exe- 
cutors, administrators  and  assigns  for  ever,  upon  trust 
for  Elizabteh  Shattock  absolutely  until  the  marriage, 
and  after  the  solemnization  thereof  (subject  to  certain 
directions  respecting  a  sum  of  5,001  Z.  therein  particularly 
mentioned),  in  trust  that  John  Shattock  and  Robert 
Beadon  and  the  survivor  of  them,  his  heirs,  executors 
and  administrators,  should  stand  seised  and  possessed 
thereof,  in  trust  for  the  sole  and  separate  use  of  Eliza- 
beth Shattock  for  her  life,  exclusively  of  her  husband, 
and  from  and  after  her  decease,  upon  trust  for  the 
children  of  the  marriage  as  she  should  appoint,  and  in 
default,  amongst  them  equally,  and  for  default  of  such 
issue,  upon  trust  for  such  person  or  persons,  for  such 
estates  and  interests,  upon  such  conditions,  and  with 
such  restrictions  and  in  such  manner  and  form  as 
Elizabeth  Shattock,  notwithstanding  her  coverturCi 
should  by  deed  or  will  appoint,  and  in  default  of  such 
appointment,  upon  trust  as  to  the  freehold  hereditaments 
for  the  said  Elizabeth  Shattock,  her  heirs  and  assigns 
for  ever;  and  as  to  the  principal  moneys  and  securities, 
upon  trust  for  such  persons  as  would  be  the  next  of 
kin  of  the  said  Elizabeth  Shattock  under  the  Statute  of 
Distributions,  in  case  she  had  died  sole  and  unmarried. 


By  the  same  indenture,  Elizabeth  Shattock  assigned 
to  the  same  trustees  all  her  household  goods  and  imple- 
ments, to  hold  upon  the  like  trusts  as  were  before 
expressed  concerning  the  hereditaments,  moneys  and 
premises,  or  as  near  thereto  as  the  different  nature  of 
the  property  would  admit. 

In 


Shattock 
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In  February^  1808,  Mr.  and  Mrs.  Rowcliffe  agreed  to        1866.     - 
live  apart,  and  Mrs.  Rowcliffe  settled  150/.  per  annum 
permanently  on  her  husband;  and  in  August^  1808,  a 
deed,  regulating  the  terms  of  their  separation,  was  duly     Sbattock. 
executed. 

In  August^  1820,  Mrs.  Rowcliffe  executed  the  power 
of  appointment  contained  in  the  marriage  settlement  in 
favor  of  John  Shattock^  her  brother,  for  610/.  In  iVo- 
vembevj  1822,  she  duly  executed  her  last  will,  whereby 
she  executed  the  power  contained  in  the  marriage  set- 
tlement, and  disposed  of  the  remainder  of  her  property 
in  the  manner  therein  specified,  and  she  appointed 
Stephen  Bridge  and  Joseph  Yates  executors  of  her  will. 

A  few  months  afterwards,  in  March,  1823,  she  died, 
without  having  altered  her  will,  leaving  her  husband, 
William  Rowcliffe,  surviving  her,  and  without  having 
had  any  child  of  the  marriage.  Admini$(tration  with 
the  will  annexed  was  granted  to  Stephen  Bridge, 

In  1824,  the  suit  of  Bridge  v.  Rowcliffe  was  insti- 
tuted to  administer  the  trusts  of  the  will  and  execute 
the  trusts  of  the  settlement.  Various  proceedings  took 
place  in  that  suit,  and  under  it  William  Rowcliffe  was 
put  into  possession  during  his  life  of  certain  personal 
property  belonging  to  his  wife,  in  order  to  secure  the 
annuity  of  150Z.  per  annum  before  mentioned.  He  died 
in  January,  1864,  and  there  is  now  a  sum  of  2,440/. 
consols  standing  to  the  credit  of  that  cause,  which  re- 
presents what  was  formerly  the  separate  property  of 
Mrs.  Rowcliffe.  The  bill  in  this  cause  was  filed  in 
December,  1864,  praying,  by  way  of  supplement  to  the 
former  suit,  that  the  trusts  of  the  settlement  of  October, 
1807  and  of  the  will  of  Elizabeth  Rowcliffe,  so  far 
as  they  remain  unperformed,  might  be  carried  into  ex- 
ecution. 

Mr. 


Sbattock 

V. 
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1866.  Mr.  Stephen  Franklin  Bridge^  the  executor  of  her 

will,  by  his  answer  filed  in  January^  1865,  claims  to  be 
entitled  to  be  paid  out  of  the  estate  of  the  testatrix  the 
Shattock.  sum  of  14/.  16«,  and  interest,  by  virtue  of  a  promissory 
note,  signed  and  delivered  by  her  to  the  Defendant,  tp 
secure  the  amount  due  from  her,  and  which  is  as 
follows : — 

**  I  promise  to  pay  Mr.  5.  F.  Bridge^  on  demand, 

with   lawful  interest,   the  sum  of  14Z.  \bs,  for  value 

received. 

**jEUzabeth  Rawcliffe^ 

«  November  9th,  1822."  «  RockweU  Greene 

The  note  is  produced  and  proved.  The  Defendant  says 
that  he  was  unable  to  obtain  payment  before  the  death 
of  the  husband,  as  the  whole  of  the  property  was  im- 
pounded to  secure  the  payment  of  the  annuity  of  150/. 
to  the  husband. 

It  is  proposed  now,  by  the  decree,  to  settle  and  divide 
the  whole  fund  amongst  the  persons  entitled,  who  are 
ascertained  and  the  terms  of  the  decree  agreed  upon, 
save  so  far  as  regards  the  debt  claimed  by  Mr.  Bridge, 
upon  which  the  question  is,  whether  the  debt  so  secured 
is  payable  out  of  the  estate  of  the  wife  so  settled.  It 
is  a  small  matter  as  to  interest,  and  I  should  have  been 
glad  if  it  could  have  been  settled  without  recourse  to 
the  decision  of  the  Court;  but  as  this  has  not  been 
done,  it  has  become  my  duty  to  consider  and  deliver 
my  opinion  on  this  somewhat  contested  point. 

The  law  on  this  subject  is  in  some  degree  anomalous. 
The  general  rule  is  that  a  married  woman  cannot  bind 
herself  by  contract;  but  Courts  of  Equity  hold  that  she 
may,  by  contract,  bind  her  separate  estate.  The  extent 
to  which  her  separate  estate  is  bound  to  satisfy  her 
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debU  and  obligations  after  her  decease  is  the  question 
to  be  now  determined.  It  is  therefore  unnecessary  to 
consider  here  any  question  as  to  the  liability  of  her 
separate  estate  during  her  life.  So  treating  the  sub- 
ject, it  will  be  proper  to  consider  it — firsts  where  the 
married  woman  has  an  absolute  interest  in  the  pro- 
perty settled  to  her  separate  use ;  and,  secondly,  where 
she  has  only  a  limited  interest  with  a  power  of  dis- 
posing of  the  rest  of  the  property  after  her  death. 
In  the  first  instance^  the  law  now,  as  administered  by 
Courts  of  Equity,  seems  to  be  settled  to  this  extent: — 
that  her  separate  property  will  be  liable  to  pay  any  debts 
of  hers  which  she  has  secured  by  any  writing,  the 
Courts  holding  that  giving  such  a  writing  as  a  security 
for  the  debt  must  have  a  meaning,  and  that,  unless  the 
meaning  be  to  charge  her  separate  estate,  there  is  no 
meaning  whatever  in  the  writing,  which,  without  it, 
is  a  mere  piece  of  waste  paper.  Equity  has  also 
held,  that  it  is  sufficient  if  it  be  shewn  that  the  married 
woman  verbally  promised  that  her  debts  should  be 
paid  out  of  her  separate  estate.  All  these  cases  rest 
on  contract  either  expressed  or  implied ;  but  whether 
the  existence  of  the  contract  is  necessary — whether 
the  separate  estate  of  the  married  woman  would,  after 
her  death,  be  liable  to  pay  the  debts  due  to  her  general 
creditors,  who  could  not  allege  that  she  had  entered  into 
any  contract  with  them  on  the  subject,  is  a  matter  of 
much  importance.  It  has  a  direct  bearing  on  this  case, 
and  it  is  one  on  which  the  decisions  are  conflicting. 


1866. 

Shattock 

o. 
Sbattock. 


The  second  case,  where  property  is  settled  upon  a 
married  woman  for  life,  with  a  power  of  disposing  of  it, 
may  be  considered  under  three  heads. 


First,  when  the  married  woman  has  the  power  of  dis- 
posing of  the  property  by  deed  only ;  secondly,  where 

she 
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she  has  the  power  of  disposing  of  it  by  deed  or  will ; 
and  thirdly,  where  she  has  the  power  of  disposing  of 
it  by  will  only.  Each  of  these  is,  of  course,  divisible 
into  these  two  cases,  first  when  she  has  and  secondly 
when  she  has  not  executed  the  power. 


The  first  is  very  simple;  if  she  has  executed  the 
power  by  deed,  it  takes  effect  according  to  the  deed, 
and  if  she  has  not  executed  the  power,  it  goes  as  in 
default  of  appointment. 


In  the  second,  where  the  married  woman  has  power 
of  disposing  of  the  property  by  deed  or  will  and  does 
not  exercise  the  power,  it  is  also  quite  clear  that  her 
creditors  can  take  nothing,  and  Che  property  goes  as  in 
default  of  appointment.  Her  execution  of  the  power 
by  deed,  during  her  lifetime,  takes  effect  of  course 
according  to  the  tenor  of  the  appointment,  and  lets 
in  no  one  else;  but  her  execution  of  the  power  by 
will,  when  she  has  the  power  to  dispose  of  it  by  deed 
or  by  will,  raises  the  question  now  before  me,  that  is, 
whether  the  fact  of  executing  such  power  of  appoint- 
ment lets  in  her  general  creditors  to  require  payment 
out  of  that  property,  although  they  are  not  directly 
appointees  of  the  property ;  that  is,  where  they  cannot 
claim  it  under  the  words  of  the  will.  Of  course,  if  this 
were  the  property  of  a  man,  it  would  become  assets  for 
the  payment  of  his  general  creditors ;  this  has  been  de- 
cided in  Jenney  v.  Andrews  {a),  and  in  many  other  cases. 
But  whether,  in  the  case  of  a  married  woman,  the  ap* 
pointment  lets  in  her  general  creditors  to  be  paid  out  of 
it,  appears  to  me  to  depend  on  exactly  the  same  principle 
as  whether  the  separate  property  to  which  a  married 

woman 

(a)  6  Mad.  264. 
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woman  was  entitled  absolutely  becomes,  after  her  death,  1866. 
assets  applicable  to  the  payment  of  her  debts  generally. 
And  this  appears  to  me  to  depend  upon  the  answer  to 
be  given  to  this  question,  viz  ,  whether  the  doctrine  of  Shattoce. 
the  Courts  of  Equity  on  this  subject  is,  that  when  a 
married  woman  has  separate  estate  she  stands  in  the 
same  position  as  if  she  were  a/eme  sole  generally.  In 
other  words,  whether  any  contract  she  has  entered  into 
is  a  binding  contract,  provided  it  can  be  satisfied  out  of 
her  separate  estate,  though  entered  into  without  know- 
ledge of,  or  upon  the  faith  of,  such  promise  for  its  fulfil- 
ment, or,  on  the  other  hand,  whether  the  capacity  of 
acting  as  ^feme  sole,  by  a  married  woman  having  sepa- 
rate estate,  is  confined  to  tlie  property  itself  and  to  acts 
done  by  her  in  respect  of,  and  in  regard  to,  the  property 
itself.  The  difference  is  most  material,  and  the  cases  on 
this  subject  are  not  easily  to  be  reconciled  in  all  respects. 

After  giving  the  case  the  best  consideration  I  can, 
and  reading  over  all  the  cases  I  can  find  on  the  subject, 
I  have  come  to  the  conclusion  that  the  only  mode  of 
reconciling  the  greater  mass  of  the  authorities  with  each 
other,  and,  which  is  still  more  important,  of  reconciling 
them  with  the  fundamental  principles  regarding  married 
women,  is  to  answer  in  the  affirmative  the  second 
branch  of  the  question  I  have  stated,  that  is,  to  hold, 
that  such  separate  property  is  not,  after  the  death  of 
the  married  woman,  liable  to  pay  her  general  d^bts, 
either  in  the  case  of  having  been  absolutely  entitled  to 
the  property,  or  her  having  only  a  life  estate  with  a 
power  to  dispose  of  it  by  deed  or  will  and  having  exer- 
cised that  power  by  will. 

The  principle  of  the  Court  of  Equity  which  relates  to 
this  subject  in  my  opinion  is,  that,  as  regards  her  sepa- 
rate estate,  a  married  woman  is  a  feme  sole,  and  can 
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act  as  such;  but  ibiB  is  only  so  far  as  is  consistent  with 
tbe  other  principlei  viz.,  that  a  married  woman  cannot 
enter  into  a  contract  These  principles  are  reconciled 
in  this  way : — Equity  attaches  to  the  separate  estate  of 
the  married  woman  a  quality  incidental  to  that  property, 
viz.|  a  capacity  of  being  disposed  of  by  her;  In  other 
words,  it  gives  her  a  power  of  dealing  with  that  pro* 
perty  as  she  may  think  fit.  But  the  power  of  dispoei* 
tion  is  confined  to  tbe  property,  and  the  property  must 
be  the  subject  matter  that  she  deals  with ;  and  therefore^ 
if  she  makes  a  contract,  the  contract  is  nothing,  unless 
it  has  reference  directly  or  indirectly  to  that  property. 
This  is,  in  my  opinion,  the  extent  of  tiie  doctrine  of 
equity  relating  to  the  separate  estate  of  %  married 
woman.  It  is  on  this  principle  that  every  bond,  pro* 
missory  note  and  promise  to  pay  given  by  a  married 
woman  has,  for  the  reason  I  have  already  stated,  been 
held  to  be  a  charge  made  by  her  on  her  separate  estate; 
that  is  to  say,  it  is  a  disposal  of  »o  much  of  her  property, 
the  whole  of  which,  if  slie  pleased,  she  might  give  away. 
But  if  equity  goes  beyond  this,  it  appears  to  me  that  it 
is  laying  down  this  principle :  that  when  a  married 
woman  has  separate  estate,  she  may  bind  herself  by 
contract  exactly  as  a  feme  sole;  or,  in  other  words,  that 
the  possession  of  separate  property  takes  away  tbe  dis- 
tinction  between  a  feme  coverte  and  a  feme  sok,  and 
makes  them  equally  able  to  contract  debts.  It  is  dear 
that  this  implication  of  a  charge  cannot  exist  io  th^ 
mere  case  of  simple  contract  debts  without  a  word  said 
or  written  to  shew  that  the  separate  property  is  to  be 
bound. 


It  is  proper  to  point  out,  before  going  further  in  the 
discussion  of  the  authorities,  the  manner  in  which  tbe 
case  before  me  must  be  governed  by  tbe  conclusion  to 
be  come  to  in  tbe  ease  where  the  liability  of  tbe  separate 
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property  of  a  married  wotnanyiD  which  she  had  the  abso^ 
lute  interest,  to  pay  her  geoeral  debts  is  to  be  deter mtned* 
If,  in  that  oase,  the  married  woman  had  given  a  pro* 
misaory  notei  it  would  have  been  a  charge  upon  her 
separate  property,  for  the  reason  I  have  already  stated^ 
and  because,  as  she  had  the  abaolute  interest  in  it,  she 
had  a  power  to  charge  her  separate  property  after  her 
death  in  any  way  she  pleasedi  and  might  do-  so  by  a 
promissory  note ;  but  when  ahe  is  entitled  for  lite  only 
and  can  only  charge  the  property  after  her  death  by 
deed  or  will,  ithe  promissory  note,  being  nather  a  deed 
nor  a  will,  hm  no  efiect  in  charging  the  property  after 
her  decease.  During  her  life  it  would  be  a  charge 
upon  her  Jife  eatale«  because  she  could  so  bind  her  life 
estate,  but  when  the  life  estaie  had  no-  longer  any 
existence,  the  note  constitutes  no  chaise  oa  the  property 
at  all. 


186a 


9lMkTf9«a. 


After  a  careful  examination  of  the  authorities  on 
this  subject,  I  do  not  think  that  I  should  have  hesitated 
long  in  the  conclusion  to  which  I  have  come  bad  it  not 
been  for  the  learned  and  elaborate  judgment  of  liord 
Justice  J\arner  in  Johnstm  v.  GaOofher  (a),  in  wbidi  he 
came  to  an  opposite  conclusion.  On  reading  that  jiidg- 
menit,  it  seems  to  me  that  he  was  of  opinion  that  the  lead- 
ing case  OB  thissubject  was  Hulme  v.  7Vsanl(&'),aQd  that 
this  dcjcisieo  laid  down  the  proposition  broadly  in  favor 
of  his  view.  The  case  itself,  as  reported  in  Bro.  C.  C^ic), 
came  twice  before  the  Court,  and  is  so  reported  as  to 
give  a  foundation  for  either  view  of  the  case.  As  I 
<:onsidered  the  case  originally,  it  appeared  to  me  that 
the  principle  as  laid  down  by  Lord  Thurbw  in  that 
case  was,  that  a  feme  covert  could  act  with  respect 

t^ 
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to  her  separate  property  as  a  feme  sole,  but,  if  witboat 
reference  to  her  separate  property,  she  entered  into  an 
engagement  which  would  bind  a  feme  sole^  this  would 
have  no  effect  on  her  or  on  her  property.  The  Lord 
Justice  Turner^  in  his  judgment  in  Johnson  v.  Gal- 
lagher (a),  considered  that  Lord  Thurhw  distinctly  laid 
down  the  opposite  doctrine,  that  is,  that  the  separate 
estates  of  married  women  were  liable  for  their  general 
engagements.  When  I  refer  to  the  report  itself,  I  find 
that  on  the  first  occasion  Lord  Thurlow  uses  these 
words  : — "  It  is  not  like  the  case  of  an  infant,  who  is 
incapable  of  acting;  but,  in  respect  to  a  feme  covert, 
determined  cases  seem  to  go  thus  far :  that  the  general 
engagements  of  the  wife  shall  operate  upon  her  personal 
property,  shall  apply  to  the  rents  and  profits  of  her 
real  estate,  and  that  her  trustees  shall  be  obliged  to 
apply  personal  estate  and  rents  and  profits,  when  they 
arise,  to  the  satisfaction  of  such  general  engagements." 
On  the  second  occasion  the  reporter,  Mr.  jBrotrn,  was 
not  present,  he  reports  it  ex  relatione  and  very  shortly, 
and  so  reported  it  does  state  the  proposition  as  noticed 
by  Lord  Justice  Turner.  I  doubt  whether  both  are 
reconcilable :  but  the  decree  is  not  to  the  effect  stated 
in  the  second  part  of  the  Report,  for  the  decree  merely 
affects  the  rents  of  the  wife's  separate  estate,  which  were 
settled  for  her  separate  use  without  any  restraint  upon 
anticipation,  and  as  the  wife  had  joined  in  one  bond  and 
had  alone  given  the  other  bond,  it  was  clear  that  she 
thereby  intended  to  bind  her  separate  estate,  and  that 
she  did  bind  it  to  the  extent  of  her  power.  Therefore 
Lord  Thurlow's  decree  was  clearly  right  on  the  facts, 
without  resorting  to  the  doctrine,  that  the  general  debts 
of  a  feme  sole  could  be  paid  out  of  her  separate  estate. 
I  must  therefore  consider  the  case  of  Hulme  v.  Tennant 


as 
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as  only  an  authority  for  the  principle  as  I  have  stated  it,        1866. 

and  that  it  is  in  this  limited  form  that  it  is  confirmed  by 

Sir  William  Grant  in  Heatley  v.  Thomas  {a);  that  is, 

that  the  engagement  need  not  be  in  writing,  but  it  must     Shattock. 

be  proved  that  it  was  entered  into  with  an  intention  on 

her  part  of  making  her  separate  estate  liable  to  discharge 

that  debt,  and  this  intention  will  be  inferred  from  the 

mere  circumstance  of  contracting  the  debt.   When  I  say 

that  the  engagement  need  not  be  in  writing,  of  course 

there  is  this  qualification  :^that  if  the  separate  property 

of  the  married  woman  consist  of  real  estate  only,  the 

Statute  of  Frauds  applies  as  in  every  other  case  affecting 

land  ;  but  if  she  have  an  absolute  interest  in  personalty 

settled  to  her  separate  use,  then  a  verbal  engagement 

that  her  personal  estate  shall  be  liable  to  pay  the  debt 

will  bind  it. 

On  referring  to  the  other  case  I  find  two,  and  I  think 
only  two,  which  support  the  doctrine  that  separate  estate 
of  the  married  woman  is  liable  to  pay  her  general  debts, 
for  in  Field  v.  Sowle{b\  on  which  the  Lord  Justice 
TifTner  relies,  Sir  John  Leach  treats  the  debt  only  as  an 
equitable  appointment.  But  the  two  cases  to  which  I 
refer  confirm  the  doctrine  laid  down  by  Lord  Justice 
Turner  only  indirectly;  these  are.  Anon,  (c),  the  proper 
name  of  which  appears  to  be  Bruere  v.  Pemberton^  and 
Gregory  v.  Lockyer  (</).  These  are  cases  of  the  adminis- 
tration of  the  separate  estate  of  a  married  woman  after 
her  decease,  and  it  appears  that  the  debts  were  paid  pari 
passu,  which  obviously  is  inconsistent  with  the  doctrine 
of  paying  out  of  the  separate  estate  only  those  debts 
which  are  charged  upon  it,  as,  in  that  case,  they  must 
be  paid  i^cqording  to  their  priority;  but  I  do  not  find 

that 

(a)  15  Ve9.  596,  (e)  18  Vet.  258. 

(6)  1  RtM.  82.  {d)  6  Mad.  9Q. 
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that  ibis  point  waa  argued  before  tbe  Court,  and  tbia 
mode  of  adiDiBiatration  aeema  to  me  to  bave  heco  taken 
inadverteDtly.  The  Lord  Justice  Thtmer  aeema  to  con- 
aider  that  in  the  caae  of  Vaugkau  ▼•  Vander$tegen  (a\ 
before  Vice-chancellor  KindersUjff  the  principle  he  laya 
down  waa  adopted  and  acted  upon.  But  I  do  not  ao 
underatand  it.  In  Vaughan  v.  Vanderstegen  the  Vice* 
Chancellor  decided  that  a  married  woman,  hnving  a  life 
estate  in  peraonalty  to  her  separate  use  with  a  general 
power  of  appointment  by  will,  does  not,  by  exercising 
that  power,  make  the  property  applicable  to  the  payment 
of  her  engagements  in  the  nature  of  debts,  yiz.»  of  audi 
engagements  as  would  be  charges  on  her  separate  eatatei 
and  in  pages  176*7  he  uses  these  words  :^ 

''The  appointees  resist  this  claim  on  sereral  grounds. 
1st  They  insist  that  the  principle  is  not  applicable  eren 
in  the  case  of  a  man  where  (as  in  the  present  case)  the 
power  is  not  only  to  be  exercised  by  will  and  not  by 
deed.  Ho  authority  whatever  is  adduced  in  support  of 
this  proposition.  It  is  admitted  that  if  the  power  autho- 
rizes its  being  executed  by  deed  or  will  and  the  donee 
exercises  it  by  will,  the  principle  wilt  apply.  Now  it  is 
not  the  mere  possession  of  the  power  but  the  exercise  of 
the  power  which  can  ever  give  occasion  to  the  application 
of  the  principle,  and  if  it  will  be  applied  at  all  where  the 
power  is  exercised  by  will,  I  do  not  see  what  difference 
it  can  make  whether  the  power  did  or  did  not  authorize 
the  exercise  by  deed  as  well  as  by  will.*'  Therefore  it  is 
clear,  in  the  view  of  Vice-Chancellor  KindersUy^  that 
this  case  must  be  decided  exactly  the  same,  whether 
the  married  woman  had  power  to  dispose  of  the  pro- 
perty by  deed  or  will  or  by  will  only,  provided  she 
exercised  the  power  by  will.  I  agree  with  everything 
the  Vice-Chancellor  has  said  in  that  case  with  respect 

to  the  execution  of  powers. 

The 

(a)  2  Dnw,  165. 
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The  result  ie^  that,  in  my  opinion,  the  rule  is  that  the       1866. 
liability  of  the  separate  estate  of  a  married  womta  is 
only  created  by  something  which  operates  as  a  specific 
charge  upon  it,  and  that  this  charge  can  be  produced     Sainoca. 
6n!y  by  an  intention  on  the  part  of  the  married  woman 
to  create  such  a  charge. 

I  adopt  the  expression  of  the  Vice-Ohenoellor  Sir 
John  Leach  J  in  Siuari  ▼•  KirktaaU{d)f  vit.,  ''that  Bfeme 
covert  being  incapable  of  contract,  this  G>urt  cannot- 
subject  her  separate  property  to  general  demands,  but 
ttiat,  as  incident  to  the  power  of  enjoyment  of  separate 
property,  she  has  a  power  to  appoint  it,  and  that  this 
Court  will  consider  a  security  executed  by  her  as  an 
appointment  pro  tanto  of  her  separate  estate."  The  only 
alteration  I  should  wish  to  make  would  be,  to  substitute 
another  word  for  the  word  **  appointment,'*  because  it  is 
not  the  execution  of  a  power,  it  is  a  disposal  pro  tanto 
of  her  separate  estate,  which  she  has  the  power  of 
disposing  of. 

I  do  not  think  it  necessary  to  cite  in  detail  the  other 
cases,  all  of  which  I  have  carefully  examined  and,  as 
they  appear  to  me,  support  the  view  I  have  stated.  I 
think,  as  I  have  stated,  that  this  view  is  taken  by  the 
Vice-Chancellor  Kindersley  in  Vaughau  v.  Vanderstegen, 
and  by  me  in  following  that  decision,  and  it  appears  to 
nie  to  be  the  only  mode  by  which  the  authorities  can  be 
reconciled  with  principle. 

It  follows,  of  course,  in  my  opinion,  where  a  married 
woman  has  an  estate  for  life  only  and  a  power  of  dis- 
position after  her  decease,  by  will  only,  that  this  separate 
property  will  not,  after  her  decease,  be  liable  to  pay  her 
general  creditors,  and  also  that  in  the  administration  of 
the  separate  estate  of  a  married  woman  after  her  decease, 

tl)e 

(0)  3  Madd.  387, 
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the  debts  are  to  be  paid  in  order  of  priority  and  not  pari 
passu. 

I  have  given  to  this  subject  the  best  attention  I  have 
been  able,  and  such  is  the  conclusion  to  which  I  have 
arrived.  I  regret  that  the  smallness  of  the  amount  in 
question  in  this  case  is  such  as  to  render  the  probabih'ty 
of  an  appeal  to  the  highest  tribunal  very  remote;  but  I 
have,  on  this  account,  given  the  subject,  if  possible,  more 
.consideration  than  I  should  otherwise  have  done.  The 
consequence  of  my  decision  is,  that  the  promissory  note 
given  by  Elizabeth  Rowcliffe  did  not  constitute  any 
charge  on  her  separate  estate,  and  that  the  claim  of  Mr. 
Bridge  in  respect  of  it  cannot  be  allowed.  In  other 
respects  the  decree  is  settled. 

Note. — See  12  Jurittf  part  2,  p.  243. 


If  ay  28. 


COOPER  V.  MACDONALD. 


Under  a  power  fJ^HE  testator  died  in  1852,  having  devised  his  estate 

to  the  survivor 


± 


to  appoint  new 
trustees,  the 
Court  held, 
upon  the  terms 
01  the  power, 
that  surviving 
trustees,  ap- 
pointed by  the 
Court  and  not 
under  the 
power,  had  no 
authority  to 
exercise  it. 


to  four  trustees,  whom  he  appointed  his  executors. 


The  testator's  will  contained  the  following  power  to 
appoint  new  trustees  :— 

He  declared  that  if  the  trustees  thereinbefore  named, 
or  either  of  them,  or  any  trustees  or  trustee  to  be  ap- 
pointed under  the  now  stating  clause,  should  die  or  be 
unwilling  or  incompetent  to  execute  the  trusts  of  the 
said  will,  it  should  be  lawful  for  his  said  wife,  in  her 
lifetime,  and  for  the  surviving  trustees  or  trustee  (if  any) 
after  her  decease,  whether  retiring  from  the  office  of 
trustee  or  not,  and  if  none,  for  the  executors  or  admi- 
nistrators of  the  last  surviving  trustee,  to  appoint,  by 

any 
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any  writing  under  liis  bands  or  hand,  any  fit  person  or        ]866. 
persons  to  fill  the  office  of  the  deceased,  retiring  or  in-      ^^v-^i^ 
competent  trustee  or  trustees,  but  no  sucb  appointment         ^^f 
should  take  place  afler  bis  said  wife's  decease  without   Macoohald. 
the  concurrence  in  writing  of  the  major  part  of  his 
children  who  should  be  then  of  age  and  in  England ; 
and  such  trustees  or  trustee  so  to  be  appointed  should 
have,  execute  and  exercise  the  same  trusts,  powers  or 
authorities  as  if  they  or  he  had    been  originally  ap- 
pointed, and  the  surviving  acting  trustees  or  trustee  for 
the  time  being  should  be  fully  competent  to  execute  and 
exercise  all  the  trusts  and  powers  thereby  given  until 
another  trustee  or  other  trustees  was  or  were  appointed, 
and  the  majority  of  the  acting  trustees  for  the  time 
being  should  bind  the  minority. 

In  1863,  one  of  the  trustees  had  disclaimed,  another 
had  died,  and  a  third  was  desirous  of  being  discharged, 
tfnd  thereupon  the  Court  appointed  two  new  trustees  to 
act  with  John  Macdonald,  the  last  original  trustee. 

John  Macdonald  died  in  1866,  and  a  petition  was 
now  presented  to  appoint  a  new  trustee  in  his  place. 

The  widow  being  dead,  the  surviving  trustees  claimed, 
under  the  terms  of  the  power,  the  right  to  appoint  the 
trustee  with  the  consent  of  the  children. 

Mr.  Southgate,  Mr.  Sehogn,  Mr.  Baggallay,  Mr. 
JBeavan,  Mr.  Everett  and  Mr.  Speed  for  different  parties. 

The  Master  of  the  Rolls  held  that  the  surviving 
trustees,  having  been  appointed  by  the  Court  and  not 
under  the  power,  had  no  authority  to  mominate  new 
trustees,  and  he  directed  a  reference  to  appoint  new 
trustees. 


500  CAMS  IN  CHAKOUIY. 


PATERSON  V.  PATBRSON. 

Apr. 21, 23,24. 

A,  B.,  being  TN  1817  Peitr  PaterBon  the  eld^r  was  ftdmitted  tenant 
rdli"of°copy*  ^  Bome  boroogh   English   property  held  of  the 

holds  heW  in     manor  of  Woodford  in  Essex.    He  died  in  18fi0,  baring 

trust,  devised      ,     .      ,     ,  .  <n  **  i^ 

them  to  C.  D.,  devised  this  property  to  Peitr  Paterson  the  younger 
^^?  ^"   «.     upon  certain  trusts. 
Court  having 

^e/Sir^^'  In  1861  Peter  Patereon  the  younger  was  admitted 
Trustee  Act,  tenant  of  the  propeKy,  to  hold  according  to  the  tenor 
of  the  lord  of    ^^^  eflTect  of  the  will  and  according  to  the  custom  of 

the  manor,        the  manor, 
vesting  the 
copyholds  in 

"a/iMh!u  '  In  1864  Peter  Paterson  the  younger  died,  having  de- 
the  order  was  vised  his  real  estate  to  his  widow  in  fee,  and  she  in  1S65 
iin?that\^d  disclaimed  the  devise  of  the  copyholds. 

not  prejudice 

the  right  of  _,  •      •        -  .  it     •  i  « 

the  lord.  The  parties  beneficially  interested  presented  a  petition 

Whether       ^^  ^j^  q^^^  ^j^^  the  Trustee  Act  (13  k  14  Ffc/.  c. 

two  fines  were  ^ 

pyahletothe   60),  and,  in  the  absence  of  the  lord  of  the  manor  of 

miion?f*thJ'  Woodford,  the  Court,  on  the  Srd  of  Jiciie,  1865,  ordered 
new  trustee       ib  follows : — ^^Tbat  Abraham  Booth  be  appointed  a  tnuh 

iemble  not        ^^  ^^  ^^^  ^^11  o^  Peter  Paiereon  the  elder,  so  far  as 

related  to  the  copyhold  and  customary  hereditaments 
devised  thereby,  in  substitution  for  Peter  Petersen  the 
younger  deceased.  And  it  is  ordered  that  all  the  estate 
and  interest  in  these  copyhold  or  customary  heredita- 
ments devised  by  the  will  of  Peter  Paierson  the  elder, 
which  would  have  vested  in  SureA  Fntersortf  rf  she  bad 
accepted  the  devise  of  tlie  same  hereditaments  in  the 
said  will  of  the  said  Peier  Puterson  the  younger  con-^ 
tained,  do  vest  in  the  said  Abraham  Booth,  upon  the 

trusts 
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trusts  by  tite  said  wOi  Md  codicil  of  the  said  Peter        IfifiQ. 
Patsmn  iht  eld«r  declared  coQGerniag  the  same,  or 
such  of  thaiD  as  are  now  subsistiDg  and  capable  of  taking 
effect.^  PATtBt^M. 

Upon  Mr.  Bo^iVi  applying  to  be  admitted  tenant  to 
the  property,  the  lord  of  the  manor  required  to  be  paid 
two  fines. 

Mr.  Booth  declined  to  pay  the  two  fines,  and  ha  ob- 
tained from  the  Court  of  Qaeen*s  Bench  a  rule  againat 
the  lord  of  the  manor  to  shew  cause  why  a  manclamiu 
should  not  issne  to  compel  him  to  admit  him.  This 
rule  had  not  yet  been  argued. 

The  lord  of  the  manor  now  presented  a  petition 
stating  that  he  was  advised  that  the  order  of  the  3rd 
June,  1 865^  was  informal  and  irregular  and  was  not  in 
SGCiMdaace  with  the  Trustee  Act,  18S0,  and  that  no.  ocder 
could,  under  that  act,  be  made  to  vest  copyholds  in  the 
manner  such  order  purported  to  do  without  the  consent 
of  the  lord  of  the  manor,  and  that  such  consent  bad  not 
bean  obtained  or  given,  and  that  such  an  order  must,  in 
all  cases,  be  subject  to  the  usual  paymeota  for  fioea  and 
fees.  He  also  stated  that  the  legal  estate  ki  the  copy-* 
holds  was  vested  in  Peter  Paiertou  the  son  by  his  ad- 
Busston  of  the  24th  December » 1861,  and  that  it  made  no 
difference,  in  regaid  to  the  lord  of  the  manor  and  to  the 
fines  and  fees,  whether  he  was  admitted  aa  irustee  or 
in  bia  own  right.  That  be  was  advised  that  although 
the  order  of  the  3rd  of  June,  1865,  was  informal  and 
irregular,  the  Court  of  Queen'a  Bench  could  not,  on  the 
argument  of  tfaa  rule,  entertain  the  question  as  to  whetliec 
it  was  informal  or  irregular  but  would  treat  it  as  formal 
and  regular  in  all  r^pects.  That  the  Petitioner  would 
not  be  able  successfully  to  resist  the  issuing  of  a.  writ  of 

mandamus 
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mandamus  directing  them  to  admit  Mr.  Booth,  and  that 
they  might  thereby  lose  the  fines  properly  payable  by 
Mr.  Booth  on  his  admission  to  the  copyholds. 

The  petition  prayed  that  the  order  of  the  3rd  of  June, 
1865|  might  be  discharged  or  reversed,  and  that,  if 
necessary,  the  petition  upon  which  it  was  made  might 
be  reheard,  and  for  costs. 

Mr.  Selwyn  and  Mr.  Nalder  for  the  lord  of  the  manor. 
Two  fines  are  payable  upon  the  admission  o{ Booth.  The 
efiect  of  the  disclaimer  of  the  devisee  was,  to  vest  the 
copyhold  in  the  heir ;  and  considering  the  case,  first,  in- 
dependently of  the  Trustee  Act  (13  &  14  Vict.  c.  60), 
there  would  be  one  fine  payable  on  the  admission  of  the 
heir  and  one  upon  his  surrender  and  the  admission  of 
Booth.  The  heir,  it  is  true,  might  surrender  to  the  lord 
to  the  use  of  another  without  being  admitted,  but  that 
"cannot  prejudice  the  lord  of  his  fine  due  to  him  by 
the  custom  of  the  manor  upon  the  descent  /'  Brown's 
case  (a) ;  Morse  v.  Faulkner  (Jb) ;  Cruise^  Dig.  (c). 

But  the  lord's  right  is  not  affected  by  the  Trustee  Act 
(13  k  14  Vict.  c.  60).  By  the  34th  section  the  Court 
may  direct  that  ''lands  subject  to  the  trust  shall  vest  in 
the"  new  trustee,  and  the  order  is  to  have  the  same  effect 
as  if  the  previous  trustee  "  had  duly  executed  all  proper 
conveyances  '*  of  such  land.  By  the  interpretation  clause 
(s.  2),  the  word  'Mand**  includes  copyholds,  and  the  word 
*' conveyance*'  includes  '^ surrenders  and  other  acts  which 
a  tenant  of  customary  or  copyhold  lands  can  himself 
perform,  preparatory  to  or  in  aid  of  a  complete  assurance 
of  such  customary  or  copyhold  lands."    The  28th  section 

does 


(a)  4  Rep.  22  h. 

{b)  1  Afutruiker,  p.  13. 


(c)  VoL  1  {ith  edit.)  p.  292. 
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does  not'apply.  Tor  the  order  was  not  made  with  the 
consent  of  the  lord,  and  it  does  not  appoint  a  person  to 
convey.  Even  if  it  did  apply,  it  imposes  no  obligation 
on  the  lord  to  admit  except  subject  to  ''  the  usual  pay- 
ments." There  have  been  two  devolutions  of  title,  and 
therefore  two  fines  were  payable,  which  cannot  be  re- 
covered in  an  action  of  debt ;  Gilberfs  Tenwres  (a). 


1866. 


Patbkion. 


The  order  ought  ,to  be  discharged  or  varied  in  form, 
for  while  it  stands,  the  Court  of  Law  will  be  bound 
by  it. 

They  also  cited  Scriven  on  Copy  holds  {b);  Lord  Londes- 
borough  v.  Foster  (c);  In  re  Howard  (d);  In  re  Flit- 
^9ft  (0 ;  Cooper  v.  Jones  (/) ;  Re  Howard  {g) ;  Brown*8 
case^h);  GUberCs  Tenures  {a);  Lewin  on  Trusts  {i)\ 
1  Vict.  c.  26,  s.  3. 

Mr.  Joshua  Williams  and  Mr.  C  Browne^  contri. 
The  only  question  that  can  be  now  determined  is,  the 
regularity  of  the  order  of  3rd  of  June,  1866.  That  order 
is  in  the  usual  form  and  it  was  properly  made  ex  parte, 
for  the  lord  could  not  appear  or  oppose  it;  AyUs  v. 
Cox  (A).  The  question  as  to  fines  is  not  to  be  deter- 
mined here  but  in  a  Court  of  Law,  and  this  order  cannot 
affect  that  question  or  prejudice  the  rights  of  the  lord. 

The  lord  cannot  insist  on  payment  of  the  fine  as  a 
condition  precedent  to  admission ;  he  is  not  to  be  the 
judge  of  the  amount  payable  to  him  but  is  bound  to 
admit,  and  he  may  then  enforce  payment  of  the  proper 

fines 


(a)  Page  292. 
{b)  Page  342  (4/A  edU.) 
(r)  3  Sett  4*  Sm.  805. 
{d)  3  W.  Rep.  605. 
(e)  1  Jir.  {N.  S.)  418. 


(/)  25  L  J.  (Chanc.)  240. 
(g)  3  W,  Rep.  605. 
(A)  4  Rep.  22. 
(i)  Page  179. 
(k)  17  fieiiv.584. 
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fines  either  by  aetton  or  by  seizure  of  the  land.  Here 
there  caonot  be  said  to  be  two  descenta,  the  land  de- 
■ceDded  originally  on  the  heir  on  trust  and  subjeet  to 
the  right  of  tlie  derisee  ia  trust  to  be  admitted,  and  the 
Court,  under  the  82Qd  seetioDy  has  merely  substiluted 
another  trustee  and  Tested  in  bin  the  right  at  Ike  prior 
trustee  to  be  admitted. 

They  cited  Waikins  on  Copyholds  (a) ;  Rep.  ▼• 
Willeshy  (b) ;  In  re  FHtcrcft  (c) ;  In  re  Hunt  {d);  Olase 
V.  Richardson  {e). 

Mr.  JSlliSf  Mr.  Speed  and  Mr.  Pontifex  for  other 
parties  beneBcialiy  interested. 

Mr.  Selwyn  in  reply.  The  fines  were  payable  on  ad« 
mission  and  the  lord  is  justified  in  refusing  to  admit  until 
he  has  been  paid. 

This  order  prejudioes  the  lord's  right  iu  a  Court  of 
Law,  a  Court  of  IjUw  would  assume  ite  negularity  and 
that  it  was  made  in  the  presence  or  witb  the  •epnseet  of 
the  lord.  The  order  represents  that  there  fs  only  pee 
deroluiion  of  title,  whereas  thei'e  have  been  two,  aud  it 
orders  the  estate,  which  would  have  vested  iu  the  wjdow 
if  she  had  not  disclaimed,  shall  vest  in  Booth.  She  was 
not  the  trustee  in  whose  pli^ce  Booik  iree  appointedt  but 
the  heir  wes  such  trustee.  He  refiNred  to  Ay.  v. 
Wil$0n{f)i  Ti^n^on  v.  TicMHg). 


The 


(a)  Vol  1,  p.  2^.  (e)  2  De  C.  Af.  4  0.  «5S. 

(6)  2  EU.  tf  B.  924.  (f)^BeUi  Sm.  201. 

(c)  1  Jicr.  {N.  &)  4ia.  (g)  3  Bora.  ^  Aid.  Z\. 

(d)  Selan  on  Mmcf ,  79^. 
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Tke  Master  of  the  Rolls. 

I  have  considered  tbia  case  and  the  authorities,  and 
I  intend  to  express  an  opinion,  to  some  extent  only,  on     PATsatow^ 
ibis  matter.  Apr.  24. 

It  is  an  application  by  the  lord  of  the  oiaaor  praying 
that  the  vesting  order  made  by  me  on  the  3rd  of  June^ 
1865,  may  be  discharged.  For  that  p«irpoee  the  lord 
comes  before  me  and  points  out  that  he  is  entitled  to 
doable  6aes. 

I  am  of  opinion  that  the  form  of  tliat  order  is  quite 
right,  and  that  it  is  in  the  form  io  which  I  have 
made  many  orders,  and  that  it  is  the  ordinary  form  in 
which  the  appointment  of  new  trustees  of  copyholds  is 
usually  made  by  this  Court.  I  am  also  of  opinion  that 
the  ctituit  qMe  trust  were  wisely  advised  that  the  lord 
ought  not  to  be  served  with  their  petition,  and  that  it  was 
not  a  proper  occasion  to  discuss  the  rights  of  the  lord 
of  the  manor  upon  the  hearing  of  the  petition  for  the 
appointment  of  a  new  trustee.  I  am  also  of  opioioo 
that  that  order  has  not  prejudiced  the  lord  in  the  slightest 
degree,  and  that  if  he  is  entitled  to  double  fines  and 
bring  his  action  to  recover  them,  the  form  of  my  order 
will  not  affect  his  rights. 

I  have  also  listened  carefully  to  all  the  arguments  of 
the  Petitioners'  counsel,  but  they  have  failed  to  prove 
that  there  have  been  two  devolutions  of  title  in  this  case. 
No  douht  if  I  were  to  make  two  devolutions  of  title  in 
my  order  it  would  be  very  advantageous  to  the  lord  of 
the  manor;  but  I  am  not  entitled  to  do  it,  nor  am  I 
aware  that  the  lord  is  entitled  to  require  a  fine  to  be 
paid  on  the  substitution  of  one  trustee  for  another, 
provided  there  has  been  no  admittance.     If  there  has 
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been  an  admittance  of  the  first  trustee,  there  can  be  no 
question  but  that  the  lord  would  be  entitled  to  a  fine 
on  the  admission  of  the  second. 

If  this  Court  appointed  a  new  trustee  who  died  before 
admittance  and  the  Court  then  appointed  another  trustee, 
I  am  not  aware  that  that  would  be  a  devolution  of  title 
which  would  entitle  the  lord  to  a  fine,  but  where  there 
is  a  distinct  devolution  of  title  he  is  entitled  to  it. 


I  am  disposed  to  think  that  the  view  taken  by  Mr. 
Joshua  Williams  is  the  correct  one,  namely,  that  the 
copyhold  descends  to  the  heir  subject  to  the  right  of  the 
devisee  to  be  admitted,  and  that  the  Court  has  substi- 
tuted another  person  for  such  devisee. 

I  am  of  opinion  that  the  form  of  the  order  is  correct, 
that  it  was  not  intended  to  prejudice,  and  that  it  does 
not  prejudice,  the  rights  of  the  lord  if  he  should  bring 
his  action,  and  I  certainly  do  not  intend  to  prejudice 
his  rights ;  but  I  consider  this  to  be  the  proper  form  of 
order  and  that  it  would  have  been  wrong  to  have  served 
the  lord  with  the  petition  for  obtaining  it.  I  have  been 
obliged  to  hear  the  points  argued  in  order  to  consider  if 
the  order  was  right,  but  the  only  order  I  can  make  on 
this  occasion  is,  to  dismiss  this  petition  with  costs. 
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CLEMENTS  v.  WELLES. 

Dfc.  13. 
N  1867,  the  Plain  tiff,  Clements,  carried  on  the  business  The  aasiniee 

of  hairdresser  on  premises  situate  in  Leicester  Street,  ]^,^  ^^^  ^J 

which  he  held  for  a  term  of  twenty-one  years.  ^•'^o  construc- 

tive notice  of 
a  covenant  in 

By  an  indenture  dated  the  1st  of  June,  1860,  the  ««traint  of 

■ni  •     ./v   ^  trade  con- 

Plamtiff,  Clements,  assigned  the  residue  of  the  term  to  tained  in  an 
WeUes  in  consideration  of  250Z.    And  Welles  thereby,  for  S^^^*^""^ 
himself,  his  heirs,  executors,  administrators  and  assigns,  lease,  be  hav- 
did  covenant,  promise  and  agree,  to  and  with  the  Plain-  hlmwlfl^by 
tiff,  his  executors,  administrators  and  assigns,  that  he,  agreement, 
Welles,  his  executors,  administrators  or  assigns,  or  under-  amining  the 
tenants,  should  not  nor  would,  during  the  said  term,  P'^^^^'^i^®- 
carry  on,  on   the  said  premises  thereby  assigned,  the 
trade  or  business  of  a  hairdresser. 

The  Plaintiff  afterwards  carried  on  his  business  in 
Tichboume  Street,  which  was  not  far  distant  from 
Leicester  Street,  and  the  object  of  the  covenant  was, 
to  prevent  any  one  setting  up  in  business  as  a  hair- 
dresser on  the  premises  in  Leicester  Street,  where  that 
business  had,  for  a  considerable  time,  been  carried  on 
by  the  Plaintiff,  and  thereby  availing  himself  of  the 
Plaintiff's  connexion  in  business. 

By  an  indenture,  dated  the  6th  of  June,  1860,  Welles 
granted  an  underlease  of  the  premises  in  Leicester  Street 
for  seventeen  years  to  JFilippo  Ghio,  who  covenanted 
that  he,  his  executors,  administrators  and  assigns,  would 
not  exercise  or  carry  on  upon  the  premises,  or  permit  to 
be  exercised  or  carried  on  therein,  any  art,  trade  or  busi- 
ness whatsoever,  except  that  of  a  tailor. 
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186S.  By  an  indenture,  dated  the  29th  of  Novemhef^  1861, 

^^^^^^^      Welles  assigned  all  his  interest  in  the  premises  (subject 
V.  to  the  underlease  to  Ghio)  to  Mr.  Hall. 

Welles. 

Ghio*8  underlease  became  vested  in  Demck,  and,  in 
Aprilj  1865,  the  Defendant  J^eai  (a  hairdresser)  agreed 
to  purchase  it  from  Demck;  but  the  agreement  for  the 
purchase  provided,  that  the  Defendant  should  not  require 
the  production  of  any  title  anterior  to  the  indenture  of 
the  6th  of  Jtme^  1860,  nor  any  eWdence  of  the  lessor's 
title  to  grant  the  same. 

Sheat^B  solicitor  required  the  vendor's  solicitor  to  ob- 
tain  from  the  lessor  of  the  lease  of  the  6th  day  of  June, 
1860,  his  consent  to  his  using  the  premises  for  the  busi- 
ness of  a  hairdresser  and  perfumer,  and,  on  the  24th  day 
of  April,  1865,  he  received  the  following  permission  so 
to  use  the  premises  :-*- 

"  Whereas  Edmund  Lionel  Welles,  the  grantor  of  the 
lease  of  No.  19,  Leicester  Street,  Regent  Street,  to  Phil- 
lipo  Ghio,  dated  the  6th  day  of  June,  1860,  (which  lease 
has  since  been  assigned  to  Joseph  Devick),  has  since 
assigned  all  his  interest  in  the  said  premises  to  me,  by  a 
certain  deed  bearing  date  the  29th  day  of  November, 
1861 :  Now  therefore  I  do  hereby  consent  to  Jostph 
Hemck,  or  his  undertenants  or  assigns,  carrying  on  in 
and  upon  the  said  premises  the  trade  or  business  of  a 
hairdresser  and  perfumer. 

"  W.  H.  HaUr 

"24th  day  of  .4;in7, 1865." 

The  underlease  was  thereupon  assigned  by  Devick  to 
Sheat,  who  commenced  fitting  up  the  premises  for  the 
purpose  of  carrying  on  his  business  of  hairdresser  and 
perfumer  there. 

The 
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The  Plaintiff  filed  this  bill  on  the  10th  of  May,  1865,        jggs^ 
against  Welles  and  Sheat,  praying  that  Welles  might      >^s^^<^/ 
specifically  perform  the  covenant  in  the  deed  of  the  Ist     Clkmehts 
oi  June^  1860,  against  carrying  on  the  trade  or  basiness      Welles. 
of  a  hairdresser  on  the  premises  in  Leicester  Street  and 
for  damages,  and  for  an  injunction  to  restrain  Sheat 
from  carrying  on  that  trade  on  the  same  premises. 

Mr.  Baggallay  and  Mr.  Terrdl  for  the  Plaintiff.  The 
Defendant  Sheat,  having  precluded  himself  from  looking 
into  tlie  title  to  the  property,  cannot  now  say  that  he  is 
a  purchaser  without  notice;  Robsonv.  Flight  (a);  Parker 
V.  Wkyte  (ft);  and  see  Peto  v.  Hammond (c);  and  TFbr* 
thington  v.  Morgan  {d).  He  has  therefore  constructive 
notice  of  the  covenant,  and  whether  it  runs  with  the 
land  or  not  it  is  binding  on  him  with  this  notice;  Tulk 
V.  Moxhay  (e). 

Secondly.  Welles,  the  original  covenantee,  has  pro- 
perly been  made  a  party,  for  his  liability  is  such  that  he 
could  never  get  rid  of  it  by  assignment. 

Mr.  Jessel  and  Mr.  C  Hall,  for  Welles,  submitted 
that  having  parted  with  all  his  interest  and  being  in  no 
default,  he  had  improperly  been  made  a  party  to  this 
suit. 

Mr.  Southgate  and  Mr.  J.  Simmonds,  for  Bheat,  sub- 
mitted that  he  had  taken  every  reasonable  and  practi- 
cable precaution  in  the  matter;  that  the  covenant  in 
question  was  not  binding  on  him  because  he  had  no 
notice  or  knowledge  or  means  of  notice  or  knowledge 
thereof  until  after  be  had  completed  his  purchase  of  the 

premises ; 

(a)  34  Beat.  110.  ((/)  16  Sim.  547. 

(6)  1  Hem.  <$•  Mel.  167.  (e)  11  Beav.  571,  and  2  Phil. 

(c)  30  Beap.  496.  774. 
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premises;  that  the  covenant  coald  not  be  binding  on  him 
even  if  he  had  had  notice  of  it,  as  it  only  purported  to 
restrain  Welles,  his  execators,  administrators  or  assigns, 
or  undertenants,  and  that  Sheat  occupied  the  premises 
as  undertenant  o{  Hall,  and  in  no  other  chamcter;  that 
the  covenant  was  purely  personal  and  could  not  run 
with  the  land,  either  at  law  in  the  strict  sense  of  the 
term  or  in  equity  with  notice,  and  that  Welles,  and  his 
executors  or  administrators,  could  alone  be  made  liable 
for  any  breach  of  such  covenant.  They  also  submitted 
that  the  covenant  was  void,  as  an  unreasonable  restraint 
of  trade,  and  also  because  it  was  founded  on  no  sufficient 
consideration.  They  cited  Smithes  Leciding  Cases  (a), 
and  Flight  v.  Barton  (Jb). 


The  M  abtb:r  of  the  Rolls. 

I  am  of  opinion  that,  as  against  the  Defendant  Sheat, 
the  Plaintiff  is  entitled  to  an  injunction.  If  it  were  not 
so  and  I  were  to  accede  to  the  argument  on  his  behalf, 
observe  what  the  consequences  would  be.  If  a  builder, 
having  erected  a  house,  granted  a  lease  of  it  to  another 
person,  and  in  order  that  his  adjoining  house  might  not 
be  injured,  he  introduced  into  the  lease  a  covenant  that 
the  lessee  would  not  carry  on  noxious  trades  in  it,  such 
as  that  of  a  soap  boiler,  the  lessee  might  grant  an  under- 
lease of  the  property  to  another  person  discharged  from 
the  covenant,  who  might  carry  on  any  species  of  trade 
on  the  premises,  provided  that  other  person  did  not 
look  into  the  title  of  his  lessor,  so  that  the  whole  cove- 
nant would  become  useless.  I  am  of  opinion  that  this 
is  not  so,  and  that  the  fact  of  a  person  granting  an 
underlease  does  not  put  the  underlessee  in  any  different 

position 

(a)  Page  74.  (b)  3  MyL  4*  K.  282. 
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position  from  that  of  the  person  granting  it,  and  who 
has  distinct  and  positive  notice  oF  and  is  bound  by  all 
the  covenants  contained  in  the  original  lease. 

In  this  case^  though  it  is  hard  on  Sheaif  because  he 
knew  nothing  of  the  matter  and  acted  perfectly  hon& 
fidej  yet  when  he  found  that  no  trade  except  that  of 
tailor  could  be  carried  on  upon  the  premises,  he  applied 
for  a  licence  which  was  given,  and  I  am  of  opinion  that 
he  thereby  had  constructive  notice  of  the  covenant  pro- 
hibiting other  trades.  He  applied  to  Mr.  JTia/Z,  knowing 
that  he  was  the  person  to  apply  to  for  the  licence,  and 
the  licence  refers  to  the  assignment  of  29th  of  November, 
1861,  which  was  the  assignment  from  Welles  to  HaU 
of  the  interest  in  the  property  which  had  been  assigned 
to  Welles  by  the  Plaintiff,  and  which  assignment  con- 
tains the  covenant  in  question. 

Mr.  Sheat  therefore  had  constructive  notice  of  this 
covenant,  and  he  cannot  now  say  he  is  at  liberty  to 
carry  on  the  trade  of  hairdresser  on  the  premises.  I 
must  therefore  make  a  decree  for  a  perpetual  injunc- 
tion against  him. 

But  I  must  dismiss  the  bill  as  against  WeUes,  who 
is  not  in  default.  He  has  done  no  act  which  could 
mislead  any  one;  he  has  granted  an  underlease  with  a 
covenant  on  the  part  of  the  lessee  that  no  trade  shall 
be  carried  on  upon  the  premises  except  that  of  a  tailor. 
He  has  since  assigned  all  his  interest  to  another  person, 
who,  when  applied  to  for  a  licence,  ought  to  have 
refused  it.  Welles  has  not  broken  the  covenant  and  he 
does  not  intend  to  do  so,  and  there  is  no  case  made 
for  bringing  him  here.  I  must  dismiss  the  bill  against 
him  with  costs. 


1866. 


618  CASES  IN  CHANCERY. 

1866. 


In  re  LONDON,  HAMBURG,  Sec,  BANK. 

JEMMHRSOJTS  CASE. 
TOOMBS'  CASK 

Mag  2,  24. 

The  first  ap-       TJfMMERSON^ S  case  was  as  follows : — 

pearance  of        JJJ 

the  AQVCrtlSG^  

menttowind  On  the  6th  of  April,  1865,  Mr.  Ward  sold  twenty 

dctermin?*"^  sharcB  in  this  company  to  Mr.  Emmerson  for  90/.,  and 

the  position  of  the  bought  note  was  dated  the  llth  of  April.    The 

holderafbuT  ^^i^dor  executed  the  transfer,  and  the  purchaser  paid  the 

up  to  that  consideration  money,  but  the  transfer  had  never  been 

time  it  is  open  •  ^       i    •  r  j      l      •       i_  j 

to  tbero  to  registered,  m  consequence  of  an  order  having  been  made 
deal  exactly  as  ^  ^jqJ  yp  ^^  company.     It  was  admitted  that  the 

if  the  company  .  ^  \ 

were  not  about  sale  was  perfectly  &ona  ^(fe,  both  parties  being  ignorant, 

up,  provided  ^^  ^^^  ^°*®  ^^  ^^®  *^®»  ^^^^  ^  petition  had  been  pre- 
the  transaction  sented  to  wind  up  the  company. 

be  hon&fide, 
A*  sold 

comMny  to  '^^^  ^^^^  however  turned  out  to  he,  that  prior  to  the 

B.,  both  being  contract,  and  on  the  26th  of  March,  1866,  a  petition 
the  time  that  ^^^  hetn  presented  to  wind  up  the  company,  that  the 
a  petition  had   petition  had  been  first  advertized  in  the  Tima  and 

been  presented 

to  wind  up  the  OazetU  on  the  1 1th  of  April,  and  that  an  order  to  wind 
uJTl^^h'i  *P  ***®  company  had  been  made  on  the  22nd  of  April 
order  was  The  conseqaence  of  this  was^  that  the  transfer  of  the 
madel^'/^e/c/  ^^'^^^  could  not  be  registered,  and  that  the  name  of  Mr. 

that  notwith-  Watd 

standine  the 

84th  and]  14th 

sections  of  V  The  Companies  Act,  1862,"  there  waf  a  yalid  and  bindiBg  sala. 

Under  the  above  circumstances  the  Master  of  the  Rolls  held  that  he  had  authority 
under  that  act  to  deal  with  the  case,  and  he  placed  the  parcbastr  on  the  Kat  in  lieu 
of  the  vendor,  whose  name  had  remained  on  the  register.  The  Lords  Justices  con- 
curred in  thinking  that  the  Court  had  such  authority,  but  held  that  the  eircnmstauces 
were  such  that  tbe  Court  could  not  specifically  perform  the  contract. 

Practice  at  to  appointing  Provisional  Liquidators. 
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Ward  still  appeared  od  the  register  as  bolder  of  these       ]866. 
twenty  shares.    He  now  applied,  by  summonsj  to  have      ^^^*^ 
his  name  removed  and  that  of  Mr.  JEmmeraan  substi-      Lonoov 

toted.  ?^***''**'» 

&c.  Baue, 

^-^ LlMlTKD. 

Emmbrsok's 
Another  similar  case  (ToomVs  cage)  came  before  the  .,        ,  ^ 
Court  and  was  argued  at  the  same  time  as  Mknmersim  $ 
case.     The  facts  relating  to   Toombs*  case  were   aa 
follows : — 

On  the  27th  March,  1865,  Colonel  Toombs,  by  his 
broker,  sold  twenty  shares  to  Mr.  Emmerson  for  170Z. 
On  the  11th  of  April,  1865,  the  transfer  was  duly  exe- 
cuted by  Colonel  Toombs  and  sent  to  Mr.  I^mnerson, 
and  in  this  case  the  money  was  duly  paid  by  Mr.  Ernmer^ 
son.  The  sale  was  bond  fide,  but  the  transfbr  of  the 
shares  was  not  registered,  solely  by  reason  of  the 
winding-up  of  the  company. 

The  question  really  was,  whether  the  sales  on  the  6th 
of  April  and  the  27th  of  March  respectively,  being 
subsequent  to  the  presentation  of  the  petition  to  wind 
up,  were  not  void  under  the  84th  and  153rd  sections  of 
"The  Companies  Act,  1862." 

Mr.  Everitt  for  Colonel  Toombs.  The  purchase  is, 
in  equity,  the  real  owner  of  these  shares,  and  he  there- 
fore is  the  contributory  in  respect  of  them.  This  was 
a  ban&  fids  sale  to  a  solvent  person,  and  by  the 
IfiSrd  section  it  is  not  void  if  ^'  the  Court  otherwise 
orders."  The  Court  ought,  therefore,  to  exerobe  its 
discretion  and  make  such  an  order.  There  is  a  marked 
difference  between  this  section  and  the  163rd  and  164th, 
which  enact  that  certain  dealings  '^  shall  be  void  to  all 
intents,'*  thus  leaving  no  discretion  to  the  Court  The 
legislature  could  never  have  intended  that  a  secret  peti- 
tion. 
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^*^*>^*^  date  all  the  bond  fide  transactions,  between  individuals 

London  ^"^  "^^  affecting  the  company,  subsequent  to  the  pre- 

Hamburg,  gentation  of  such  petition.     In  this  case  there  had  been 

&'c.  Bank  ,  .  •       •      ▼%         t       n         •    i«  \ 

Limited,      a  previous  petition  m  December  for  winding  up  the  com- 

Emmerson's    pany,  presented  by  an  adveree  party  but  which  he  aban- 

ni      ^ .  1        doned.    This  shews  the  difficulty  of  holding  that  the 
Toombs  Case.  ,  , 

validity  of  all  dealings  like  the  present  are  to  depend 
on  the  will  of  the  Petitioner,  and  on  the  chance  of  his 
prosecuting  or  abandoning  his  petition. 

Mr.  E.  B.  Turner  for  Mr,  Ward.  A  valid  bon&fde 
contract  was  entered  into  in  ignorance  of  the  existence 
of  any  petition  to  wind  up  the  company.  That  contract 
might  have  been  specifically  enforced,  and  the  shares 
and  every  subsequent  dividend  belonged,  in  equity,  to 
the  purchaser,  and  they  might  have  been  recovered  by 
him.  The  party  who  is  entitled  to  the  benefit  of  the 
shares  is  bound  to  bear  the  responsibilities.  The  Court 
has  jurisdiction  to  determine  who  is  properly  the  con- 
tributory, and  in  settling  the  list,  it  must  necessarily 
determine  that  question. 

He  referred  to  Beckitt  v.  Bilbrough  (a) ;  Skaw  v. 
Fisher (b);  Chealey.Kenward{c);  Walker  y.Bartlettid); 
Co8tello*8  Case  (e). 

Mr.  Baggallay  and  Mr.  E.  K.  Karslake  for  Mr. 
Emmerson.  This  transaction  was  incomplete  and  could 
only  be  made  perfect  by  the  execution  of  a  transfer  and 
its  due  registration.  It  is  altogether  void  under  the 
153rd  section,  for  it  is  a  *^  transfer  of  shares,"  made 
'^  between  the  commencement  of  the  winding-up"  [the 

presentation 

(ff)  8  Hare,  188.  (d)  18  C.  B.  Rep.  845. 

(6)  5  De  a.,  Af.  if  G.  596.  («)  2  De  G.,  F.  4-  J.  302. 

(c)  3  De  G.  4-  J.  27. 
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presentation    of  the    petition]    and    ^Uhe    order    for       1866. 
winding-up."    The  Court  is  bound  by  the  register ;      v^s-^ii^ 
BircKs  Case  {a)]  Whittefs  Case{b);  Lindley  on  Pari-      LoiiD'oir, 
nership  (c) ;  Hoare^s  Case{d) ;  Bugg*8  Case  (e) ;  and  by     Hamburg, 
the  16th  clause  of  the  articles  of  association  equities  are      Limited. 

not  to  be  regarded.  Emhbrson'i 

ClBB. 

...  1    .  ,  Toombs' Casb. 

Again,  this  was  a  contract  entered  into  under  a 

mutual  mistake,  which  avoids  all  contracts.     It  is  like 

the  sale  of  something  which,  unknown  to  the  parties  at 

the  time,  does  not  exist  at  the  date  of  the  contract,  as  of 

a  horse  which  is  dead  at  the  time  or  timber  which  is 

severed ;  Bradshaw  v.  Bennett  (/).  The  thing  purchased, 

namely,  shares  in  a  going  company,  did  not  exist,  and 

the  liability  in  a  company  under  liquidation  cannot  be 

substituted  for  it.     Lastly,  this  is  not  a  proper  question 

to  be  decided  summarily  on  a  summons  in  Chambers. 

Mr.  Seboyn  and  Mr.  Roxburgh^  for  the  Official 
Liquidator,  referred  to  '^  The  Companies  Act,  1862" 
(26  ^  26  Vict.  c.  89,  ss.  35,  98;  Bermingham  v. 
Sheridan (g)\  Bosanquet  v.  Shortridge {h) ;  Sanderson's 
Case  (i). 


The  Master  of  the  Rolls  (after  stating  the  facts      M^^f  24. 
relating  to  Emmerson's  case)  proceeded  : — 

It  was  after  the  petition  had  been  presented,  but 
before  any  advertisement  had  been  published  to  the 
effect  that  the  petition  had  been  presented,  that  the 

contract 

(a)  2  De  G.  4*  Jones,  10.  (/)  5  Car.  4r  Payne,  48. 

(6)  lb.  577.  (g)  33  Beav.  660. 

(c)  Appendix,  167.  (A)  16  Beav.  84  and  5  H.  (if 

((0  2  J.  *  H.  229.  L.  Cos.  207. 

(e)  2  Drew.  ^  Sm.  452.  (i)  S  De  G.  Jjr  Sm.  66. 
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1866.  contract  between  Ward  and  £mmer$on  was  entered  into, 
^'^'^/^^  I  have  hitherto  held,  and  further  consideration  of  the 
LovDOM,  subject  confirms  me  in  my  opinion  of  the  correctness  of 
Hambueo,  the  decisioni  that  the  first  appearance  of  the  advertise* 
LiKtTBo.  ment  determines  the  position  of  all  the  parties,  and  that 
Ehmbrbox's  it  most  be  treated  as  a  notice  to  all  the  world,  not  that 
^  it  necessarily  informs  the  persons  who  are  dealing  with 
the  shares  of  what  has  occurred,  but  because  I  am  of 
opinion  that  every  person  who  sells  such  shares  ought  to 
satbfy  himself,  previously,  if  any  such  petition  has  been 
presented.  He  is,  in  my  opinicxi,  bound  to  make  the 
inquiry  before  he  ofiers  them  for  sale.  It  may,  no  doubt, 
be  justly  said,  that  this  applies  to  both  sides,  but  it 
applies  in  greater  force  to  the  vendor,  because  it  behoves 
him  not  to  sell,  as  valuable,  that  which  is  worth  nothing, 
and  no  one  can  ascertain  the  veracity  of  his  oath,  if  be 
should  swear  that  he  had  not  seen  or  heard  of  the  ad* 
vertisement  which  states  the  failure  of  the  company. 
These  observations,  however,  only  apply  to  the  present 
case  to  this  extent: — that  holding,  as  I  do,  that  the  day 
on  which  the  advertisement  appears  binds  all  parties  as 
they  then  stood,  I  am  also  of  opinion  that,  up  ta  that 
time,  it  is  open  to  the  parties  to  deal  exactly  as  if  the 
company  was  not  about  to  be  wound  up,  assuming,  of 
course,  the  transaction  to  be  bond  fde  in  the  strictest 
sense  of  the  term,  and  that  the  vendor  has  no  sort  of 
information  relative  to  the  instability  of  the  company 
which  he  conceals  from  the  purchaser,  for  if  he  does,  the 
fraud  vitiates  the  contract.  In  addition  to  which,  I 
regard  also  the  public  and  the  other  shareholders,  and 
no  transfer  of  shares  with  a  view  to  escape  firom  the 
consequences  of  having  become  a  shareholder,  whether 
pecuniary  or  moral,  when  the  transferor  knows  of  the 
condition  of  the  company,  will  be  valid. 

It  is  important  on  this  subject  to  read  the  sectbns  of 

the 
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the  statute  (15  &  16  Vici.  c.  B9)  which  relate  to  this       1866. 
aabject.  .  v-i*v-i^ 

Jure 

The  84th  section  is  in  these  words : — "  A  winding  up     Hamburg, 
of  a  company  by  the  Court  shall  be  deemed  to  com-     Likitbd. 
mence  at  thf  time  of  the  presentation  of  the  petition  for  EmfBUBoii'B 

By  the  114th  section,  any  petition  for  winding  up  a 
company  "  shall  constitute  a  lis  pendem"  within  the 
2  &  3  Victn  c.  11,  '^  provided  the  same  is  duly  registered 
in  manner  required  by  such  act  concerning  suits  in 
equity." 

The  153rd  section  enacts,  that  *'  where  any  company 
is  beir^  wound  up  by  the  Court  or  subject  to  the  super- 
vision of  the  Court,  all  dispositions  of  the  property, 
effects  and  things  in  action  of  the  company,  and  every 
transfer  of  shares,  or  alteration  in  the  status  of  the 
members  of  the  company,  made  between  the  com- 
mencement of  the  winding  up  and  the  order  for  winding 
up,  sAaUi  unless  the  Court  shall  otherwise  order,  be  void. 

By  this  153rd  section  a  discretion  is  given  to  the 
Court,  and  I  think  that  the  proper  mode  of  exercising 
it  is  that  which  I  have  already  stated.  If  I  adopted 
the  extreme  argument,  founded  on  this  section,  that  all 
transactions  from  the  date  of  the  filing  of  the  petition 
to  wind  up  are  void,  this  consequence  might  happen : — 
a  petition  to  wind  up  a  company  might  be  presented 
and  filed  and  not  advertized  for  many  months ;  no  one 
might  be  aware  of  it  except  the  Petitioner,  and  then, 
after  the  lapse  of  many  months  or  even  of  a  year,  it 
might  be  advertized  and  an  order  to  wind  up  made,  and 
thereupon  the  bond  fide  transactions  during  the  twelve 
months  would  be  rendered  invalid.    This  could  not  be 

the 
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1866.  the  meaning  of  the  legislature ;  it  gives  a  discretion  to 
^'^^'^'^^  the  Court  ii>  order  that  bond  fide  transactions  may  be 
London,      made  valid,  and  none  other. 

Hamburg, 
&c.  Bank 

Limited.  I  am  therefore  of  opinion,  that,  in  this  case,  the  sale 

Emmbrson's    from  Ward  to  Emmerson  was  a  valid  and  binding  sale, 

_  *        and  that  upon  its  taking  place,  so  far  as  concerns  the 

rights  and  obligations  attaching  to  a  shareholder  in  the 
company  for  the  twenty  shares  sold,  they  cease  to 
attach  to  Mr.  Ward  and  became  attached  to  Mr. 
Emmerson,  He  would  be  entitled  to  all  dividends  and 
profits,  if  any,  declared  and  made  since  that  time,  and 
he  is  also  liable  to  the  consequences  which  belong  to 
shareholders  existing  at  that  time. 

It  follows  from  what  I  have  stated,  that,  in  my 
opinion,  Mr.  Emmerson  must  be  put  upon  the  list  of 
contributories  in  respect  of  the  twenty  shares  bought 
by  him  from  Mr.  Ward  in  April,  1866. 


TOOMBS'  CASE. 
The  Master  of  the  Rolls. 

The  same  observations  apply  to  this  as  they  did  to 
Emmerson's  case.  Colonel  Toombs  might  have  enforced 
specific  performance  of  the  contract  in  this  case,  as  Mr. 
Ward  could  in  the  last. 

I  abstain  from  repeating  my  views,  and  hold  that  Mr. 
Emmerson  must  be  put  on  the  list  of  contributories  in 
respect  of  the  twenty  shares  brought  by  him  from  Colonel 
Toombs  on  the  27th  of  March,  1866. 

I  am  of  opinion  that  the  costs  of  all  parties  must  be  paid 

out 
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out  oFthe  funds  of  the  company,  the  matter  could  not  have       1866. 
been  settled  without  a  reference  to  and  the  decision  of  the      ^-^v^^^ 

Hamburg, 

I  think  it  right  to  add,  that  since  the  hearing  of  this      lT^?™? 
matter  an  application  has  been  made  to  me  by  a  solvent   Emubrson'i 
company,  having  shares  in  another  company  which  was        ^^'^* 
being  wound  up,  to  transfer  such  shares  from  the  name  ^^*'"*  ^*"' 
of  the  first  company,  in  the  list  of  the  shareholders,  into 
that  of  ^.  JB.,  the  first  company  undertaking  that  A.  B. 
should  pay  all  the  calls.    The  object  was  very  obvious, 
it  was  to  conceal  the  fact  that  the  first  company  had 
taken  shares  in  the  other  company,  and  I  refused  to  in- 
terfere.  Truth  is  the  foundation  of  all  equity,  and  I  beg  it 
to  be  known,  that  if  any  person  comes  before  me  to  assist 
them  in  misleading  others,  they  must  not  apply  to  me 
for  this  purpose,  for  I  shall  refuse  to  make  an  order.    The 
transfer  in  the  case  which  I  have  referred  to  was  made 
prior  to  the  petition  to  wind  up,  but  when  it  was  known 
that  the  failure  of  the  second  company  was  impending. 
The  registration  of  the  transfer  was  not  complete  when 
a  Provisional  Liquidator  was  appointed. 

My  practice  as  to  appointing  an  Official  Liquidator 
is  this : — where  there  is  no  opposition  to  the  winding  up 
I  appoint  a  Provisional  Liquidator;  but  when  there  is 
any  opposition,  I  never  do  so,  because  I  might  thereby 
paralyse  all  the  proceedings  of  the  company,  and  pos- 
sibly no  order  to  wind  up  might  afterwards  be  made. 
After  the  appointment  of  a  Liquidator  no  transfer  can 
take  place  without  the  sanction  of  the  Court. 


Note. — ^Upon  appeal,. the  Lords  Justices  Sir  J.  L.  KnMi  Bruce 
and  Sir  G.  J.  Turner  thought,  with  the  Master  of  the  Rolls,  that 
tinder  the  153rd  section  the  Court  had  authority  to  deal  with  the 
case ;  but  they  thought  that,  under  the  circumstances,  the  Court  would 
not  have  decreed  a  specific  performance  of  the  contract.  The  order 
was  conaequeDtly  discharged.    36  JL  J.  (CA.)  177. 
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1866. 


In  re  MOSS. 


June  %  4. 
A.  B.  was  8 


1ITR.  MOSS  carried  oa  the  businesB  oF  shipbailder 

mercantile*  ™  partnership  with  Alexander  SamueUon  and 

firm,  and  was  Martin  Samuebon, 

also  a  partner 
in  a  firm  of 

solicitors,  pe  Jq  iggs  Alexander  SamueUon  retired,  and  the  ship 

mercantile  firm  ,                                                        , 

alone  were  building  business  was  thenceforward  continued  by  the 

roj?  ^HM,  surviving  partners ;  but  in  1866,  this  firm  {SamueUon  ^ 

that  their  assig-  Mosi)  became  bankrupt. 

nees  were  not 
entitled  to  the 

^eli^«7  to  Mr.  MozB  had  also,  during  the  same  period,  carried 

firm  of  soli-  on  the  business  of  solicitor  in  partnership  with  Mr. 

citors,  of  the  Loxoe^  and  this  firm  (JIfoM  §f  Lowe)  had  been  employed 

mercantile  as  the  solicitors  of  the  firm  of  SamueUon  ^  Moss  in 

lienon^them"*^  certain  suits  and  matters,  and  there  remained,  at  the 

had  been  bankruptcy,  in  their  possession  and  that  of  their  London 

A  solicitor  agents  papers  and  documents  belonging  to  SamueUon  S; 

was  also  a  Xoictf  and  to  Ahxander  SamueUon.     On  these  they 

partner  ma  . 

mercantile  claimed  a  lien  for  costs,  and  refused  to  deliver  them  up. 

firm,  which 
became  bank- 
rupt.   Held,  After  the  bankruptcy,  the  assignees  of  SamueUon  ^ 

ruptcy  of'he"  -^^^  ^'^  ^^t  continue  to  employ  Moss  hi  Lowe^  who 

mercantilefirm  gtill  carried  on  business  as  their  solicitors,  and  the 

diusharge  of  assignees  c^nd  Alexander  SamueUon,  requiring  the  papers 

*r*  *??**^'*^"'  for  the  purpose  of  the  pending  proceedings,  now  applied 

to  entitle  them  together  for  an  order  on  Moss  ^  Lowe  and  their  London 

of  their  Mpew,  *^g®^**  ^^  ^^^  delivery  up  of  all  books  and  papers  in 

upon  terms,  their  possession  belonging  to  the  applicants  without 

before  the  satis-  •    j*       x     xi_         i*  -^      t  i-                               i.   ^ 

faction  of  the  prejudice  to  the  solicitors  hen,  or  «pon  such  terms  as 

lien.  the  Court  should  direct. 


Mr.  Selwyn  and  Mr.  Bagshawe  in  support  of  the  ap« 

plication. 
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plication.    When  a  solicitor  discharges  himself,  he  must  1866. 

deliver  over  the  papers  of  matters  in  progress  to  his  ^^v^i^ 

successor,  notwithstanding  bis  lien  upon  them ;  SawUn^  Mom. 
9(m  V.  Moss  {a)  ;  Heshp  v.  Metcalfe  {b). 

In  like  manner,  the  client  is  entitled  to  the  delivery  of 
the  papers  in  a  cause  where  an  alterattcm  takes  place  in 
a  firm  of  solicitors,  as  where  one  retires ;  Griffiths  v. 
Otiffiths  (c) ;  for  the  retainer  is  given  to  the  partnership 
firm,  and  ceases  when  that  firm  no  longer  exists,  or  is 
substantially  changed  in  its  eomposition*  So  where  a 
solicitor  refuses  to  proceed ;  Wilson  v.  Emmett  (d);  or  is 
imprisoned  for  debt  and  rendered  incapable,  by  statute, 
to  act  as  a  solicitor,  the  papers  must  be  handed  over; 
Seott  V.  FUmivg  (e).  Here,  the  bankruptcy  of  Moss 
made  an  entire  change  in  the  circumstances  of  the 
solicitors,  and  it  dissolved  his  partnership  with  Lowe; 
Lindley  on  PartMrship  (/).  The  fact  of  their  having 
afterwards  continued  to  carry  on  the  business  does  not 
alter  the  effect  of  the  bankruptcy  in  regard  to  clients ; 
and  the  circumstance  that  one  of  the  clients  was  one  of 
the  firm  of  solicitors  can  make  no  difference. 

Mr.  Jessel  and  Mr.  Macnaghten  for  Messrs.  Moss  If 
Lovx. 

Mr«  Miller  for  the  London  agents. 

The  Master  of  the  Rolls. 

In  the  first  place,  I  think  it  a  matter  of  great  import*- 
ance  that  the  lien  of  solicitors  should  be  preserved,  it  is 
the  only  way  in  which  a  solicitor  can  safely  engage  in 

business, 

(a)  7  JwiMt  (N.  S.)  1053.  (d)  19  Beav.  233. 

(6)  3  Myl.  if  Cr.  183.  (e)  9  Jurut  (0.  5.)  1085. 

(c)  3  Hare,  587.  Q)  ^H^  187. 


528  CASES  IN  CHANCERY. 

1866.  buBinesSj  and  it  would  frequently  happen  that,  but  for 
such  a  lien,  solicitors  would  decline  to  act  and  the  clients 
would  be  deprived  of  the  means  of  obtaining  justice.  I 
therefore  consider  it  a  matter  of  great  importance  for 
the  clients  themselves,  for  the  prosecution  of  their  rights 
in  courts  of  justice,  that  the  right  of  lien  of  their  solici- 
tors should  be  preserved. 

There  are  two  distinct  cases  arising  here;  one  relating 
to  the  ship  building  firm  consisting  of  Martin  SamueUon 
and  Moss,  and  the  other  to  the  rights  of  Alexander 
SamueUon  alone.  The  firm  of  solicitors  acted  for  both, 
and  the  question  appears  to  be  a  new  one. 

I  hold  this  to  be  settled  by  authority : — that  if  a  firm 
of  solicitors  becomes  bankrupt,  the  bankruptcy  operates 
as  a  discharge  by  them  of  their  clients.  But  if  the  client 
becomes  bankrupt  and  the  assignees  do  not  continue  to 
employ  the  firm  of  solicitors,  that,*  on  the  contrary,  is  a 
discharge  of  the  firm  of  solicitors  by  (heir  client. 

Here  a  mercantile  firm  employs  a  firm  consisting  of 
two  solicitors;  the  mercantile  firm  became  bankrupt  and 
their  assignees  refused  to  employ  the  same  solicitors. 
That  of  itself  is  a  discharge  of  the  solicitors.  But  this 
further  circumstance  occurs*: — one  of  the  members  of  the 
mercantile  firm  is  also  one  of  the  firm  of  solicitors.  The 
firm  of  solicitors  is  perfectly  solvent  and  continues  to 
carry  on  business  as  before,  but  it  is  the  firm  who 
employed  them  that  has  become  bankrupt.  I  am  not 
disposed  to  carry  the  rule  further  than  it  has  already 
been  carried  and  I  think  that,  this  being  a  case  in  which 
the  clients  have  become  bankrupt,  I  cannot  apply  to  it 
the  principles  of  those  cases  in  which  a  solicitor  has  dis- 
charged himself,  and  that  I  cannot  make  the  order  for 
delivering  upof  papers  belonging  to  the  firm  of  bankrupts. 

The 
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The  case  of  Alexander  Samuelson  is  different,  one  of  1866. 
his  solicitors  has  become  bankrupt,  and  I  do  not  see  why 
the  altered  firm  of  solicitors  should  not  deliver  up  the 
papers  to  Alexander  Samuelson ;  but  he  must  enter  into 
his  personal  undertaking  to  pay  the  costs  and  the  bill  of 
costs  must  be  delivered. 

The  assignees  must  pay  the  costs. 


REDMAYNE  v.  FOSTER.  J%  29,30,31. 

June  5. 

TN  1831,  a  partnership  for  sixty-four  years  was  formed  Astotherightt 

to  work  a  colliery ;  this  was  remodified  in  1838  by  ^f  ^  mortgagee 

a  deed,  and  the  term  extended  to  sixty-three  years,  of  a  share  in  a 

colliery  part* 

The  concern  was  divided  into  sixty-four  shares,  of  which  nership. 

Mr.  Rawsthome  was  entitled  to  nine.  The  mort- 

gagee of  a  share 

in  a  colliery 

The  partnership  deed  contained  a  clause  giving  a  right  ^title?toV 
of  pre-emption  between  the  partners  of  the  shares,  in  the  decree  for  fore- 

e.  1       /.  /.I  closure,  but  he 

event  of  a  sale  of  any  of  them.  is  not  entitled 

to  any  account 
of  the  property 

In  1845,  Rawsthorne  mortgaged  five  of  his  shares  to  paid  or  distri- 
Redmayne  (since  deceased),  represented  in  this  suit  by  holders  or 

the  Plaintiff.  partners  before 

be  filed  his  bill, 
nor  is  he  enti- 

As  to  the  subsequent  complicated  dealings,  sufficient  ^^^t  Ik  °**** 

will  be  found  stated  in  the  judgment  of  the  Court.  shareholders  to 

account  for 
their  previous 

The  administratrix  of  Redmayne  instituted  this  suit  in  managementof 
«T         1        !«/»/>,  1.      .1  .  the  colliery, 

November f  ISoO,  to  realise  the  mortgage.  ^    butheisenti- 

Sir  tied  to  say.that 
no  extra  bur- 
den shall  be  thrown  on  his  shares  which  is  not  in  accordance  with  some  contract  or 
agreement  in  force  at  the  date  of  the  mortgage. 
VOL.  XXXV — IV.  M  M 
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1866,  Sir  R.  Palmer  (Attorney-OeDeral),  Mr.  Cole  and  Mr. 

Wieken^,  for  the  Plaintiff,  asked  for  a  foreclosure'decree 
with  special  declarations. 


Redmatnb 
F0R8TER. 


Sir  Hugh  Cairns^  Mr.  Baggallay  and  Mr.  Btdwdl^ 
for  the  four  present  partners,  contested  the  PlaintiflTs 
right  to  a  foreclosure  of  a  share  in  a  partnership  which 
would  force  the  mortgagee  into  the  concern,  as  a  partner, 
without  the  consent  of  the  other  partners.  They  op- 
posed the  special  declarations,  and  argued  that  the 
Plaintiff  had  only  a  right  to  a  sale,  giving  the  De- 
fendants the  right  of  pre-emption.  Pole  v.  Leask  {a) 
was  referred  to. 

Mr.  Selwyn  and  Mr.  C  T.  Simpson,  for  the  repre- 
sentatives of  two  deceased  paiiners,  argued  that  they 
had  improperly  been  made  parties.  They  cited  Clegg 
V.  Fishwick  (b) ;  Brown  v.  De  Tastet  (c) ;  Tuckleg  v. 
Thompson  (d). 

Sir  R.  Palmer,  in  reply,  adverted  to  the  distinction 
between  a  mining  concern  and  a  mercantile  partner- 
ship, and  referred  to  Parker  v.  Housefield  (e) ;  Slade  v. 
Rigg  (/ ) ;  Bentley  v.  Bates  (g). 


The  Master  of  the  Rolls. 

June  5.  I  think  it  unnecessary  to  go  through  the  facts  of  this 

case  for  the  purpose  of  explaining  the  decree  I  shall 
make.  Shortly  they  are  these : — a  company  was  formed, 
or  rather  an  old  company  was  remodified,  in  January, 

1838, 

(a)  28  Beav.  562.  (e)  2  MyL  Sf  K.  422. 

•  (6)  1  Mac.  if  Got,  294.  {J)  3  Hare,  35. 

(c)  Jaco6, pp. 284, 289tfiu/295.  (g)  4  F.  4-  CdL  {Exch.)  183. 
\d)  1  John,  if  H.  126. 


RBttMATlTB 

V. 


CASES  IN  CHANCERY.  53} 

1838,  to  work  some  collieries.     It  ^s  divided  into       1866. 
sixty-four  shares,  of  which  Colonel  Braddyll  held 
thirty-two,  Mr.  Rawsihorne  nine,  Mr.  Fcrster  seven, 
Mr.  Oreen  five,  Mr.  Powell  five  and  Mr.  Walker  six.         FoRtTER. 

In  March,  18i5,  Rawsthame  mortgaged  five  of  his 
shares  to  Mr.  JRedmayne,  the  testator  of  the  Plaintiff, 
and  the  remaining  four  to  Mr.  Oreen. 

In  1847,  Percival  Forster  was  the  manager  of  the 
mine,  and  by  deed  of  16th  September,  1847,  Rawsthorne 
assigned  his  nine  shares  to  Percival  Forster  on  certain 
trusts  therein  stated,  subject,  as  to  five,  to  the  mortgage 
to  RedmaynCj  and,  as  to  the  four,  to  the  mortgage  to 
Chreen. 

Percival  Forster  did  not  execute  the  deed,  but,  by 
letter  dated  in  September,  1848,  he  accepted  the  trustee- 
ship and  undertook  to  hold  the  shares  on  the  trasts 
therein  specified.  In  July,  1850,  Rawsthorne  sold  his 
nine  shares,  subject  to  the  mortgages  thereon  as  afore- 
said, to  Forster. 

In  1846,  Colonel  Braddyll  became  insolvent,  and  by 
various  deeds,  which  I  am  not  going  to  state  in  detail, 
forty-four  of  the  sixty-four  shares  became  vested  in 
Forster,  seven  in  Chreen,  seven  in  Brunell  and  six  in 
Walker;  this  was  principally  accomplished  in  May, 
1860. 

A  very  long  argument  has  been  addressed  to  me  as 
to  the  proper  construction  to  be  placed  on  the  four 
deeds  in  question,  which  bear  date  respectively  9th 
September,  1846,  the  13th  August,  1847,  the  18th 
February,   1849,  and  the  13th  May,  1850,   and   the 

M  M  2  question 
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1866,  question  arises  4h  this  way  : — all  Colonel  BraddylVs 
shares  were  to  be  sold,  and  were  sold,  though  at  different 
dates,  as  free  shares,  £.  e.  as  not  liable  to  contribute 
FoRSTBR.  towards  the  moneys  due  for  working  the  mine  previously 
to  the  date  of  such  sale ;  but  the  holders  were  to  be 
liable  to  contribute  their  rateable  proportion  of  what 
might  be  required  for  the  future.  The  purchase-moneys 
derived  from  the  shares  were  to  be  applied  in  paying 
the  moneys  due  from  the  former  holders  of  these  shares, 
in  respect  of  the  previous  expenses  of  the  colliery.  If 
they  had  been  sold  to  strangers,  it  would  probably  not 
have  been  a  matter  of  much  difficulty  to  distinguish  the 
rights  of  the  owners  and  to  take  the  account  -between 
them ;  but  as  they  were  all  bought  by  former  proprietors, 
viz.  twenty-eight  by  Forster,  two  by  Green  and  two  by 
Brunelly  a  confusion  has  arisen  as  to  what  shares  in  the 
hands  of  the  same  holder  are  liable  and  for  what  contri- 
butions. 

Nothing  has  been  paid  or  distributed  in  the  way  of 
profits ;  the  bill  is  brought  for  foreclosure  of  the  five 
shares  mortgaged ;  and  the  only  question  is  the  form  of 
account,  which  I  shall  direct,  and  the  declarations,  if 
any,  which  I  shall  make  for  the  purpose  of  taking  such 
an  account 

The  history  of  the  colliery  is  this : — Every  year  the 
coals  sold  exceeded  the  cost  of  mining  them,  and  thus, 
in  a  sense,  it  is  said,  that  every  year  the  colliery  made 
profits ;  but,  on  the  other  hand,  every  year  it  became 
necessary  to  make  expensive  works  for  the  purpose  of 
maintaining  and  extending  the  colliery,  the  expense  of 
which  not  only  absorbed  all  the  profits  but  required 
considerable  additional  outlay,  the  money  for  which  was 
produced  by  calls  on  the  shareholders  in  proportion  to 
the  shares  held  by  them.    The  result  of  this  has  been, 

that 
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that  though  no  profits  have  been  divided  for  many  years, 
the  debts  owed  by  the  concern  are  diminished  and  the 
concern  itself  extended  and  its  value  improved. 

I  do  not  think  that  the  law  on  this  subject  is  open  to 
much  argument;  but  the  facts  are  in  dispute,  and  it 
would  be  worse  than  useless  to  make  a  declaration  as  to 
taking  accounts  upon  a  supposed  state  of  facts  which  is 
neither  proved  nor  admitted.  The  law,  which  I  think  is 
clear,  is  this : — that  the  Plaintiff  is  entitled  to  payment 
of  what  is  due  to  him  or  to  a  foreclosure  of  the  shares 
mortgaged.  In  taking  the  account,  he  is  not,  in  my 
opinion,  entitled  to  ask  for  any  account  of  profits  paid 
or  distributed  to  shareholders  or  partners  before  he  filed 
his  bill,  nor  is  he  entitled  to  contest  or  call  the  share- 
holders to  account  for  their  previous  management  of  the 
colliery.  But  in  ascertaining  what  the  Plaintifi^s  shares 
are,  which  may  either  become  his  by  foreclosure  or  may 
be  sold,  he  is  entitled  to  say  that  no  extra  burthen  shall 
be  thrown  on  his  shares  or  on  any  class  of  shares  to 
which  his  belong,  which  are  not  so  thrown  in  accordance 
with  some  contract  or  agreement  in  force  at  the  time 
when  the  shares  were  mortgaged  to  him.  The  Plaintiff 
says  this  had  been  done ;  the  Defendants  deny  it,  and 
I  cannot  make  any  declaration  on  a  speculative  sugges- 
tion of  facts. 

I  cannot  make  the  declarations  which  the  Plaintiff 
asks  for ;  but  what  I  can  do  is,  to  make  a  decree  to  the 
following  effect,  which  will  I  believe  enable  me,  on  further 
consideration,  to  do  justice  to  the  two  parties : — 

Take  an  account  of  what  is  due  to  the  Plaintiff  for 
principal,  interest  and  costs.    Then  make  a  foreclosure 
decree  against  Mr.  Forster^  and  if  the  amount  be  not 
paid  by  him,  giving  the  other  shareholders  an  oppor- 
tunity 


.1866. 
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1866.,     tunity  of  taking  the  shares^  but  only  one  time  of  pay- 
''"*^'"*^      ment,  not  successive  foreclosures.     If  the  Plaintiff  be 
o.  not  paid,  take  an  account  of  what  debts  and  liabilities 

FoMTfii.  ^jjg  colliery  is  now  liable  to  pay,  and  ascertain  what 
proportion  of  such  debts  and  liabilities,  as  between  the 
Plaintiff  and  the  other  partners,  is  properly  attributable 
to  the  five  shares  mortgaged  by  Rawsthorne  to  Red' 
mayne.  If  the  Plaintiff  be  paid,  there  will  be  no  question, 
but  if  not,  then  take  this  account,  and,  on  further  con- 
sideration, I  can  deal  with  it.  I  will  allow  any  De- 
fendant to  buy  out  the  Plaintiff  on  application  for  that 
purpose.  The  other  Defendants  are,  in  my  opinion, 
necessary  parties,  because,  in  substance,  you  are  pay- 
ing off  a  partner  who  is  asking  for  partnership  accounts; 
the  rule  about  accounts  of  a  mercantile  partnership  does 
not  apply  to  the  case  of  a  colliery.  The  Plaintiff  is  not 
entitled  to  have  the  colliery  sold,  but  he  is  entitled  to 
be  paid  or  to  have  a  proper  account  of  all  the  proceeds 
of  the  colliery  since  the  bill  was  filed,  and  also  to  know 
what  debts  and  liabilities  are  properly  attributable  to 
his  shares. 
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POWELL  V.  BOGGIS.  Apr.  19. 20. 

May  1. 

fTlHE  testator^  by  his  will  dated  in  1840,  gave  and  A  share  of  the 
^  bequeathed  to  his  sister  CkarloUe  Cutfield  all  his  SS^J^J^*^ 
freehold  and  leasehold  lands  and  tenements  not  therein-  estate  directed 
after  otherwise  disposed  of,  and  his  shares  in  the  River  giventoa/emtf 
Amn  Navigation  for  her  life,  subject  to  certain  legacies.  f^'«  ^^r  her 

*     1  ,       •!.  1     1  t^  ,1      «.       ,        ,  .      life,  "and  after 

And  he  directed  them  to  be  sold  after  her  decease  by  her  decease  to 
his  executor,  and  he  proceeded  as  follows : —  ^*^  *5*^'»  *? 

'  ^  she  shall  give 

''And  the  money  arising  therefrom,  viz.  from  such  ifshedie'with- 
sale,  I  will  and  direct  should  be  divided  by  my  executors  ou|  leaving  a 
into  eight  equal  parts  or  shares  and  paid  to  my  nephews  right  hein  for 
and  nieces,  children  of  my  sister  Frances  Wardroperf  ®^[*„  ^5^ 
their  heirs  or  assigns,  viz.  two  shares  or  two-eighth  heirs "  was  to 
equal  parts  or  shares  unto  my  nephew  Richard  Ward'  « executors 
roper,  one  share  to  my  nephew  William   Wardroper,  Md  adminis- 
except  600/.,  which  I  will  and  direct  should  be  deducted      The  word 
from  his  share,  he  bavins:  had  that  sum,  which  sum  of  "l^^m'  ^^ 

'  **  used  seven 

600/.  I  will  and  direct  should  be  divided  equally  between  times  in  a  will, 
his  brothers  and  sisters  or  their  heirs  respectively."  mean""  exe-^ 

cutors  and  ad- 

And  as  to  the  other  five  shares,  he  directed  payment  i^  ^i^^^^  places, 
of  them  to  be  made  to   Charlotte  Wardroper  and  to  |*  next  of  kin" 

1  J  1^  1    .  .      .  1  m  two  places, 

Others,  and  he  proceeded  m  these  words  : —  •< heir-at-law" 

in  one  place, 

"  Except  my  niece  Charlotte  Wardroper's  eighth  part  and  trustees  or 
or  share,  which  I  will  and  direct  may  be  put  out  in  administrators 
government  or  real  security,  and  the  interest  or  dividends  **>  ^^^  ^^ 
arising  therefrom  I  will  and  direct  shall  be  paid,  by  my 
executor  or  executors  acting  on  be^If  of  this  my  will, 
unto  my  niece  Charlotte  Wardroper  half-yearly  for  and 
during  the  term  of  her  natural  life,  aTuI  after  her  decease, 

to 
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1866.       ^^  ^^  ^^^^'  09  9^^  9^^^  9^^^  i^  ^  ^^U  ond  if  she  die 

^■^^^^*^      toithout  leaving  a  will,  to  her  right  heirs  for  ever.** 
Powell 

V. 

BoGois.  He  then  gave  his   freehold  and  copyhold  lands  at 

Aldififfborne  to  his  sister  Charlotte  Cutfield  for  her  life, 
subject  to  certain  legacies,  and  after  her  death,  he  gave 
the  same  ''  unto  his  nephew  Cutfield  Wardroper  and  his 
heirs  for  ever." 

The  will  then  contained  the  following  clause : — 

''  And  I  do  hereby  will  and  direct,  that  if  any  of  the 
l^atees  or  persons  hereinbefore  named  that  I  have 
left  legacies  to  shall  sell  and  dispose  of  the  legacies  left 
to  them  in  this  ray  will,  before  the  time  of  payment  that 
they  should  receive  the  same,  then  and  in  that  case,  I 
do  exonerate  and  discharge  my  heirs  and  executors  from 
the  payment  of  such  legacies,  as  they  or  either  of  them 
the  said  legatees  shall  have  sold  and  disposed  of  before 
the  time  they  should  have  received  the  same.** 

He  gave  all  his  other  property  to  his  sister ;  and  after 
stating  that  he  and  Maurice  Smelt  had  been  trustees  of 
his  mother's  will,  he  directed  that  his  nephews  and 
nieces  should  have  no  claim  to  their  legacies,  until  they 
had  ''  given  a  release  to  the  said  Maurice  Smelt  to  in- 
demnify him,  his  heirs  and  assigns  from  all  claims  and 
liabilities  under  his  mother's  will." 

The  testator  died  in  1842. 

Charlotte  Cutfield  the  tenant  for  life  died  in  1863. 

Two  questions  arose;  the  first  under  the  clause  of 
forfeiture,  in  consequence  of  several  of  the  nephews 
having  sold  and  mortgaged  their  shares  before  the  death 
of  the  tenant  for  life. 

The 
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The  second  question  arose  upon  the  share  of  Charlotte  1866. 

Wardroper,  who  married  and  died  without  having  by  ^-^v^^ 

will  disposed  of  her  share,  and  leaving  her  husband  ®^*^^ 

surviving  her.  Boaois. 

Mr.  Selwyn  and  Mr.  Osier  for  the  Plaintiff,  the 
trustee. 

Mr.  Baggallay  and  Mr.  Peck  for  the  surviving  hus- 
band and  administrator  of  Charlotte  Wardroper.  In 
the  gift  to  Charlotte  Wardroper  "heirs"  may  mean 
"children;"  Roper  on  Legacies  {a);  Loveday  v.  Hop- 
kins  (b) ;  Bull  v.  Comherhach  (c).  If  so,  then,  as  there 
are  no  children,  the  prior  absolute  gift  to  her  is  not 
cut  down,  and  her  representative  is  entitled  ;  Whittell 
V.  Dudin  (d) ;  Mayer  v.  Townsend  {e)  ;  Campbell  v. 
Broumrigg{f);  Stummvollv.  Hales (g). 

But  it  may  be  a  word  of  limitation,  and  equivalent  to 
"  executors  and  administrators,"  in  which  case  she  took 
an  absolute  interest,  which  passed  to  her  husband. 

Mr.  Gardener.  The  gift  of  these  shares  is  residuary, 
and  the  clause  of  forfeiture  has  taken  effect  as  to  three 
of  them ;  Joel  v.  Mills  (A) ;  Rochford  v.  Hackman  (i) ; 
Churchill  v.  Marks  (k) ;  Kiattmark  v.  KiaUmark{l).  In 
cases  of  forfeiture,  a  gift  over  is  unnecessary  in  the  case 
of  a  life  estate.  Being  shares  of  a  residue,  they  are 
undisposed  of;  Wainman  v.  Field {rn)]  and  pass  to  the 
next  of  kin. 


Mr.  Roxburgh  also  contended  for  a  forfeiture. 


(a)   Vol.  1,  p.  90  (3rc/  edit.)  (b)  34  Beat.  124. 

(6)  Amh.  273.  (A)  3  Kay  if  J.  458. 


Mr. 


a 


25  Beav.  540.  (i)  9  Hare,  475. 

2  Jac.  if  W.  279.  (A)  1  CoU.  441. 


(e)  3  Bom.  443.  (I)  26  L.  J.  (CAanc.)  1. 

(/)  1  Fhm.  301.  (m)  1  Kay,  507. 
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Mr.  Joshua  WiUiams  and  Mr.  Renshawe  for  the  co- 
heirs of  Charlotte.  This  is  a  residuary  gift,  and  three 
shares  have  become  rorfeited  and  are  undisposed  of. 
The  heir  is  therefore  entitled ;  Brooke  v.  Brooke  (a) ; 
Townsend  v.  Early  (6) ;  In  re  Payne  (c)  ;  In  re  CatCs 
Trusts  (rf)  ;  Dommett  v.  Bedford  {e) ;  In  re  Dickson  s 
Trusts{f).  A  mortgage  is  a  sale  pro  tanto,  and  creates 
a  forfeiture ;  Bennett  v.  Wyndham  (g).  Secondly,  the 
heir  takes  as  purchaser  ;  Monnsey  v.  Blamire  (A) ;  De 
Beauvoir  v.  De  Beauvoir  (t) ;  Saslewood  v.  Green  (A) ; 
Woolcomb  V.  Woolcomh  (/). 


The  Master  of  the  RoLLSy  before  calling  on  the 
other  side,  said, — 

I  am  of  opinion  there  is  no  forfeiture.  It  is  im- 
portant to  distinguish  between  these  classes  of  cases. 
A  person  may  give  a  limited  interest  in  real  or  personal 
estate ;  he  may  limit  Whiteacrey  or  a  sum  of  1,000/. 
to  A.  for  life,  and  direct  that,  on  the  happening  of  a 
particular  event,  it  shall  go  over  to  another  person; 
as,  for  instance,  upon  A.^s  becoming  bankrupt  or  in- 
solvent, or  on  any  other  event.  He  may  direct  that  the 
interest  shall  determine  on  the  happening  of  a  certain 
event,  and  that  without  giving  the  estate  or  the  money 
over  to  another  person. 

A  testator  may  also  give  a  sum  of  money  or  an  estate 
either  absolutely  or  for  a  limited  interest,  and  require 
that  the  donee  or  person  to  take  that  interest  shall  fulfil 
a  particular  condition  previously  to  or  upon  taking  the 
legacy;   as  in  one  case  the  testator  required  that  his 

daughter 

(fl)  2  Vern.  (g)  23  Beav.  521. 

(6)  34  Bean.  23.  (h)  4  Ruts.  384. 

(c)  25  BcQv.  656.  (i)  S  H.  of  L.  Cos.  554. 

(d)  2  Hem.  Sf  M.  46.  (A)  28  Beav.  1. 

(e)  3  Vesey,  149.  (/)  3  Peere  Wmt.  112. 
(/)  1  Sim.  {N.  5.)  37. 
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daughter  should  not  be  a  nun,  and  the  Court  required 
that  condition  to  be  fulfilled.  If  this  had  been  one  of 
this  latter  class  of  cases,  I  should  be  of  opinion  that 
it  would  not  be  a  case  of  forfeiture,  but  a  case  in  which 
the  legatee  was  not  entitled. 


1866. 


But  in  this  latter  class  of  cases  the  nature  of  the  con- 
dition imposed  must  be  considered.  The  condition  must 
not  be  repugnant  to  the  gift  itself;  for  instance,  a  testator 
cannot  leave  1,000/.  to  A.  B,  and  say  he  shall  not 
dispose  of  it,  for  such  a  condition  is  repugnant  to  the 
gift  itself,  and  the  law  does  not  allow  such  a  condition  to 
be  added  to  the  gift.  So  also  a  testator  cannot  give  an 
estate  or  legacy  to  one  for  life,  and  say  that  she  shall 
not  dispose  of  it.  But  he  may  do  this  in  another  form ; 
he  may  say  the  donee  shall  have  it  until  he  does  such 
an  act,  and  direct  that  the  estate,  on  that  act  being 
done,  shall  pass  over  to  another  person.  But  he 
cannot  couple  with  a  gift  a  condition  that  the  donee 
shall  not  dispose  of  what  is  given  ;  for  a  person  cannot 
have  the  enjoyment  of  a  thing  if  he  cannot  dispose  of 
it.  This  does  not  interfere  with  the  power  of  a  testator 
to  limit  a  property  in  a  particular  way ;  he  may  give  it 
to  A.  B.  for  life,  with  power  to  dispose  of  it  by  deed  or 
will  in  favor  of  particular  persons,  with  a  gift  over  to 
other  persons,  if  he  fail  so  to  dispose  of  it  If  a  man 
cannot  give  1,000/.  and  say  the  donee  shall  not  dispose  of 
it  as  he  pleases,  so  neither  can  he  give  it  in  reversion  and 
say  the  donee  shall  not  dispose  of  it  as  he  pleases.  He 
cannot  give  1,000/.  to  A.  for  life,  and  afterwards  to  jB., 
and  say  that  B.  shall  not  afterwards  dispose  of  that 
property. 

The  only  question  here  is,  whether  the  manner  in 
which  this  forfeiture  clause  is  framed  amounts  to  this  : — 
that  it  is  a  condition  which  the  legatee  is  to  fulfil  in 

order 
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1 866.  order  to  entitle  him  to  the  property,  or  whether  it  is  a 
clause  of  forfeiture  imposed  on  the  legatee  by  the 
testator  to  prevent  him  from  disposing  of  the  legacy 
given  to  him.  I  am  of  opinion  that  it  is  nothing  more 
than  a  forfeiture  imposed  upon  him  to  prevent  him  dis- 
posing of  the  legacy  given  to  him. 

There  can  be  no  question  but  that  the  legatees  took 
vested  interests,  and  that  an  absolute  interest  was  given  to 
them.  Then  the  testator  directs  that  if  any  of  the  legatees 
should  sell  and  dispose  of  the  legacies  before  the  time 
of  payment,  then  **  he  exonerates  and  discharges  his 
heirs  and  executors  from  the  payment  of  such  legacies." 
There  is  no  condition  introduced  there ;  it  is  merely  a 
statement  that,  having  given  to  them  an  absolute  interest 
in  the  eighth  of  the  produce  of  certain  real  estate,  they 
are  not  to  dispose  of  it,  and  if  they  attempt  to  dispose 
of  it,  they  shall  not  have  it.  I  am  of  opinion  that  this 
is  repugnant  to  the  nature  of  the  gift,  and  that  the  tes- 
tator  had  not  the  power  of  coupling  that  condition  with 
his  gift.  He  might  just  as  well  say,  if  they  sell  it  or  dis- 
pose of  it  or  mortgage  it,  after  they  get  the  property, 
they  will  be  bound  to  refund  it  It  is  a  limitation  and 
condition  which  the  testator  cannot  impose,  to  say  that 
the  legatee  shall  not  dispose  of  the  property  given  to 
him.  I  am  of  opinion  that  the  clause  of  forfeiture  is 
void. 


Mr.  Jessel  and  Mr.  Druce  then  argued  that  the  next- 
of-kin  took  the  share  of  Charlotte  Wardroper. 

They  relied  on  Qittings  v.  M^Dermott  (a) ;  De  Beau- 
voir  V.  De  Beauvoir(b);  Mounsey  v.  Blamire(c);  In  re 

Rootes 

(a)  2  %/.  if  K.  69.  (c)  4  Rm.  384. 

{b)  3  H.  0/ L.  Cat.  524. 
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Rootes  (a) ;  Doody  v.  Higgins  {h)\  In  re   Gamboa's        1866. 
Trusts  (c) ;  King  v.  Cleaveland  (rf) ;  Lew  v.  Smith  (e).         ^-^v-^ 

Powell 

V. 

Mr.   C  Hall,  Mr.   Southgate,   Mr.  2>e   Cr^o:,   Mr.       Booois. 
Horton  Smith  and  Mr.  Hardy  for  parties  interested  in 
the  other  shares. 


The  Master  of  the  Rolls. 

There  are  two  questions  which  arise  under  this  will,  May  1. 
one  is  a  question  of  forfeiture,  which  I  disposed  of  at  the 
hearing,  the  other  is  the  meaning  of  the  word  ^'  heirs " 
in  the  following  bequest:  ^'and  if  she  die  without  leaving 
a  will  to  her  right  heirs  for  ever."  On  consideration, 
I  think  the  word  heirs  means  *'  executors  and  adminis* 
trators." 

It  is  said  that  the  word  *^heirs/'  in  a  will  of  personalty, 
never  is  a  word  of  limitation ;  that  is  quite  true,  and  it  is 
quite  true  that  the  rule  in  Shelley's  Case  is  a  technical  rule 
and  applies  only  to  real  estate,  and  the  rule  that  **  heir  " 
is  never  to  be  so  construed  is  said  to  be  laid  down  in 
Gittings  v.  M*Dermott  (/).  But  I  think  that  there  is 
a  misapprehension  as  to  this.  There  is  no  question  as 
to  the  rule  in  Shelley's  Case^  which  in  no  sort  of  way 
applies  to  this  case ;  but,  on  the  other  hand,  no  technical 
rule  applies  to  the  construction  of  wills,  to  the  effect  that 
the  word  "  heirs  "  never  can  be  applied  by  a  testator  in 
disposing  of  personalty,  except  to  designate  heir-at-law 
or  next  of  kin  as  the  person  designated  to  take.  On  the 
contrary,  in  my  opinion  if  a  testator  chooses  to  use  the 
word  "heirs"  as  '^executors  and  administrators,"  he 
may  do  so.    For  instance,  if  a  testator  give  1,000/.  to  J. 

and 

(a)  1  Drew.  4  SmaU,  228.  ((/)  26  Beav.  26,  166. 

(6)  2K.^J.  729.  (e)  25  Law  J.  (Chane.)  503. 

(f)  4  Ibid.  756.  (J)  2  Myl.  if  K.  69. 
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and  his  heirs,  that  is  not  a  gift  to  him  and  his  next  of 
kin  or  to  him  for  life  and  afterwards  to  his  next  of  kin, 
but  A,  would  take  it  absolutely.  A  testator  may  apply 
the  word  **  heirs  "  to  designate  *'  executors  and  adminis- 
trators ''  if  he  think  fit,  and  the  only  question  on  this 
will,  taking  the  whole  together,  is,  whether  he  has  done 
so. 


I  find  the  word  '*  heirs"  employed  in  seven  places  in  this 
will,  and  in  one  only  does  it  mean  ^'heirs*^  in  the  technical 
sense  of  the  word,  that  is  as  heirs^t-law.  In  two  places 
it  means  ''  executors  or  administrators,"  in  two  others 
it  may  mean  ''executors  or  administrators"  or  ''next  of 
kin,*'  and  in  another  place  it  means  "  next  of  kin,"  and 
the  question  is,  what  it  means  here. 

I  proceed  to  examine  the  will.  In  the  first  place,  he 
gives  freehold  and  leasehold  lands  and  shares  in  the 
River  Arun  Navigation  to  Charlotte  Cutfield  for  her 
life,  and  then  they  are  to  be  sold  and  divided  into 
eighths,  and  paid  to  his  nephews  and  nieces,  ''their 
heirs  or  assigns."  This  is  the  first  occasion  on  which 
the  word  "  heirs"  occurs,  and  it  is  quite  clear  that  he 
uses  the  words  "  heirs  or  assigns"  as  equivalent  to  exe- 
cutors, administrators  and  assigns.  That  is,  he  gives 
them  absolute  interests,  and  that  is  what  the  word  simply 
expresses. 

He  then  gives  one  share  to  William  Wardroper^  after 
deducting  6002.  from  it,  which  600Z.  he  directs  "  shall 
be  divided  equally  between  his  brothers  and  sisters  or 
their  heirs  respectively."  This  is  the  second  occasion 
where  he  uses  the  word  "  heirs,"  and  I  am  of  opinion 
that  it  here  means  next  of  kin,  and  that  brothers  or 
sisters  alive  at  the  testator's  death  would  take  absolutely, 
but  if  dead,  his  share  would  go  to  his  next  of  kin. 

I  now 
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I  now  come  to  the  bequest  in  question,  which  is  the 
one-eighth  share  of  Charlotte  Wardraper,  which  he 
directs  to  be  invested  and  the  interest  paid  to  her  for 
life,  and  ''  after  her  decease,  to  her  heirs  as  she  shall 
gire  it  by  will."  Now  there  is  considerable  difficulty 
as  to  the  meaning  of  this  word  heirs  here,  and  I  am 
not  at  all  clear  that  he  did  not  intend  to  give  her  an 
absolute  power  of  disposition  to  anybody  she  pleased. 
But  I  assume  that  it  here  bears  a  limited  construction, 
in  which  case  the  persams  designate  are  the  next  of  kin. 
He  proceeds,  **  and  if  she  die  without  leaving  a  will,  to 
her  right  heirs  for  ever.*'  The  question  is,  what  the 
words  ''  right  heirs*'  mean  in  this  case.  It  is  insisted 
that  to  construe  this  executors  and  administrators  would 
be  giving  her  an  absolute  interest,  and  would  be  in- 
consistent with  the  life  estate  previously  given  to  her. 
I  am  of  opinion  that  this  is  not  so,  because  the  testator 
might  have  anticipated  her  marrying,  in  which  case  she 
would  have  no  power  to  dispose  of  it  by  will,  unless  he 
gave  a  power  for  that  purpose.  I  think  this  is  clear, 
that,  in  the  gift  to  Charlotte  Wardroper,  he  did  not 
mean  the  same  thing  by  the  words  '*  her  heirs"  and  ''  her 
right  heirs  for  ever."  The  word  "  heirs"  does  not  appear 
to  me  to  be  used  in  the  same  sense  in  both  those  places, 
and  I  think  that  in  the  latter  case  it  means  the  persons 
who  would  take  it  by  law,  and  that  it  consequently 
means  ''  executors  and  administrators." 


J  866. 


The  testator  then  gives  freeholds  and  copyholds  at 
Aldinghome  to  his  sister  for  life,  and  after  her  death,  to 
his  nephew  "  and  his  heirs  for  ever."  This  is  the  fifth 
place  in  which  he  uses  the  same  word  ^*  heirs j''  and  here 
and  here  only,  the  word  **  heirs'*  is  used  in  its  legal 
and  proper  signification  as  *'  heir-at-law." 


In  the  forfeiture  clause  be  provides  that  the  legacies 

shall 
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shall  be  forfeited  by  a  sale  before  payment,  and  says 
^'  then  and  in  that  case  I  do  exonerate  and  discharge  my 
heirs  and  executors  from  the  payment  of  such  legacies/' 
What  the  word  '^ heirs"  means  here  is  not  very  clear; 
but  this  is  clear,  that  it  is  not  '*  heirs-at-law/'  because 
they  have  nothing  to  do  with  the  payment  of  legacies, 
nor  does  it  mean  next  of  kin.  It  probably  means  trus* 
tees  and  executors  and  the  persons  whose  duty  it  is  to 
discharge  the  legacies,  but  it  is  quite  clear  that  it  neither 
means  the  "  heir-at-law  "  or  "  next  of  kin." 


The  only  other  place  in  which  he  speaks  of  heirs  is 
that  in  which  he  directs  an  indemnity  to  be  given  by  his 
nephews  and  nieces  to  Maurice  Smelt^  "  his  heirs  and 
assigns."  The  word  heirs,  in  the  last  place,  must  mean 
the  persons  to  be  indemnified,  and  is  equivalent  to '' exe- 
cutors and  administrators." 

So  that  having  used  the  word  seven  times,  in  two 
places  it  means  **  executors  or  administrators,"  and  in 
two  others  it  means  *'  next  of  kin."  In  one  place  only 
it  means  "  heirs-at-law."  In  the  sixth  it  either  means 
or  is  equivalent  to  executors  or  else  devisees  in  trust,  and 
the  question  is,  what  does  it  mean  in  the  seventh. 


The  case  of  Qittings  v.  UPDermoU  (a)  does  not 
touch  this,  nor  does  in  fact  any  one  of  the  other  cases. 
The  testator  has  here,  and  in  other  places  in  this  will, 
used  the  word  as  equivalent  to  ^'executors  and  adminis- 
trators," and  I  think  that  so  to  construe  it  here  makes 
the  whole  plain  and  consistent,  and  I  am  of  opinion  that 
this  is  the  meaning  of  the  testator,  and  consequently,  as 
Charlotte  Wardroper  left  no  will,  she  took  absolutely, 
and  her  husband,  having  taken  out  administration,  is 
entitled  to  her  share. 

(a)  2  Msfi  4-  K.  69. 
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PARTRIDGE  v.  FOSTER.    (No.  2.) 

npHE  testatoFi  by  his  will,  bequeathed  his  leasebo1<^  A  testator  be- 
estate  and  all  his  property  to  trustees,  upon  trusty  iMroholdesuite 
out  of  the  rents  of  the  leaseholds,  to  raise  an  annuity  of  ^  tnutees,  in 
60/.  for  his  daughter  Mary  Ann  Largar^  to  continue  rents,  to  pay  an 
till  the  year  1880,  unless  the  same  should  previously  JJ^^jJJ^^^g^^ 
determine,  and  to  be  paid  to  his  daughter  Mary  Ann  he  proceeded: 
during  her  life,  and  after  her  decease,  the  annuity  to  be  h^reb/direct, 
held  on  trust  for  her  children  to  the  year  1880.  Hq  that  if  my  son 
then  proceeded  as  follows : —  absra^'shdH, 

within  ^^^ 

''  But  if  no  such  child,  at  the  decease  of  my  said  vean,  make 
daughter,  shall  be  then  living,  the  trusts  hereinbefore  ^y^^ee^ 
declared  to  cease  and  determine  and  be  then  held  upon  ^?J^^  ^  ^^ 
trust  for  my  son  WilUam  Foster.    And  I  hereby  direcii  receive  one 
that  if  my  son  Henry  J.  Foster,  now  absent,  shall,  within  «n?l^  ofmy 
five  years,  make  his  claim  to  my  trustees,  he  shall  be  estate,  su^ect 
entitled  to  and  receive  one  moiety  of  my  said  leasehold  ^heT  wiA  tS^ 
estate,  subject  however,  together  with  the  other  moiety  other  moiety 
thereof  in  favor  of  my  son  William,  to  the  annuity  and  ^f^y  g^^  ^,-^ 
trusts  before  mentioned."  liam,  to  the 

annuity  and 
-    trusts  before 

He  then  gave  some  legacies  and  the  residue  of  his  ^^**°^fj^ 
estate  between  his  son  William  and  his  daughter  Mary  no  claim  :— 

J««  flc«,that 

'^^^-  WilUam  waa 

entitled  to  a 
mi  1*    1  •     «^>ifl  moiety  of  the 

The  testator  died  m  1841.  leasehold  sub- 

ject.to  the 
annuity,  and 

The  testator*s  son  Henry  had  never  been  heard  of  that  the  gift  to 
since  the  testator's  death.  cintinwnTon 

Hemyt  claim* 

The  testator'a  daughter  had  died  leaving  children.         ^* 
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1866«  '^^^^  ^^^  ^^^  instituted  by  a  judgment  creditor  of 

^^^•s^-^i^  WUUam  Foster  to  obtain  payment  out  of  a  leasehold  in 

Partridqb  ^hJch  Mr,  jpb«^cr  was  interested  under  the  testator's  will. 

FoBTKC  The  case  is  reported  ante  (a)  on  a  demurrer. 


-.        a    > 


The  trjistetasy  before  notice  of  .the  judgment^  Iiadi  as 
ihey  alleged,  made  payments  to  William  exceeding 
his  share  of  the.  income,  and  tbey  claimed  to. recoup 
themselves.  ... 

The  cause  now  cape  on  for  beariqg. 

Mr.  Southgate  and  Mr.  Bevir  for  the  Plaintiflfs^  as, 
to  the  right  of  the  judgment  crgdilor  to  relief,  cited 
Partridge  y.  Foster  (a) ;  Yescbmhe  v.  Landor  (S) ;  <jorf- 
frey  v :  Toucher  {c)  \  ^miih  ^^^  Hurst  {d). 

• 

They  argued  that  William  was  now  entitled  to  the 
entirety  of  the  leaseholds,  subject  to  the  existmg  annuity. 

Mr.  Roberts,  for  William  Foster,  argued  that  he  took 
the  whole,  and^s  to  the  relief  sought,  he  commented  on 
Godfrey  V.  Tucker  (c),  and  JBeavan  v.  Lord  Oxford  (e). 

Mr.  Selwyn  and  Mr.  Chapman  Barber,  for  the  trustees 
of  the  will,  claimed  a  right  to  recoup  themselves,  out  of 
the  future  rents,  the  over  payments  they  had  made  to 
William  prior  to  their  receiving  notice  of  the  judgment 
They  cited  Priddy  v.  Rose  (/). 

Mr.  Swanston,  for  Edward  Largan,  the  son  tmd  re- 
presentative of  the  testator's  daughter,  argued  that  the 

'  •  '  '       gift 

(a)  34  Beav.  1.  •  (<0  1  CoU.  705,  dni  10  Hurt, 

{h)  28  Beav.  80.  30. 

(c)  33  Bw.  28Q.      .       .     ^  («)  6  De  G.J  JW .  4-  G.  492, 507. 

.(/)  3  Jlicr.  86.  J 
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gift  to  the  son  William  was  contingent  on  the  son  'Henry  fSGGC 

making  the  claim  within  five  vears,  and  that  this  con-  ^-^^v*^*^ 

tingency  had  not  happened.    That  there  was  no  implied  ^ 

gift  to  William,  and  that  the  leaseholds  passed  under  J^"^^x 
the  residuary  clause. 

Mf»  Southgate  in  reply. 


T/ie  Master  of  the  Rolls 

The  question  on  which  I  reserved  the  expression  of  May  64 
my  opinion  yesterday  was,  what  interest  in  the  leaseholds 
William  Foster  took  under  this  will.  I  am  oF  opinion, 
that  he  took  one  half,  and  no  more,  and  that  the  other 
half  is'  to  be  divided  equally  between  himself  and  liis 
fiister.  ^ 

« 

The  abisolute  interest  of  the  leaseholds  is  given  to 
trustees,  on  trust  to  raise  an  annuity  for  the  daughter 
for  her  life,  and  after  her  death  for  her  children,  but  to 
continue  only  until  tlie  year  1880. 

The  testator  then  says,  if  my  son  Henry  ''shall  within 
five  years  make  his  claim  to  my  trustees,  he  shall  be 
entitled  to  receive  one  moiety  of  my  said  leasehold  estate, 
subject  (together  with  the  other  moiety  thereof  in  favor 
of  my  son  William)  to  the  annuity  on  the  trusts  before 
mentioned/'  Now  leave  out  the  parenthesis  and  the 
bequest  will  then  be  as  follows: — "If  my  son  Henry 
shall,  within  five  years,  make  his  claim  to  my  trustees, 
he  shall  be  entitled  to  receive  one  moiety  of  my  said 
leasehold  estate,  subject,  however,  to  the  annuity  and 
the  trusts  before  mentioned/' 

That  would  be  very  plain  and  simple ;  but  then  the 

K  N  2  parenthesis 
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Partridge 

o. 

Foster. 

(No.  2.) 


parenthesis  says  '^  together  with  the  other  moiety  thereof 
in  favor  of  my  son  William  J*  I  do  not  think  that  this 
means  that  the  gift  to  William  is  to  depend  upon  the 
contingency  of  the  other  son  Henry  claiming  within  five 
years,  but  that  it  means,  I  give  the.  other  moiety  to  my 
son  William,  and  the  testator  has  not  disposed  of  the 
first  moiety  except  in  the  event  of  his  son  J9!mi^  claiming 
within  five  years,  which  he  has  not  done. 


I  am  of  opinion,  that  this  moiety  falls  into  the  residue, 
and  the  result  is,  that  William  Foster  is  entitled  to  three* 
fourths  of  the  leaseholds,  and  the  representatives  of  Mary 
Ann^  who  is  dead,  are  entitled  to  the  remaining  one^ 
fourth. 


I  think  the  Plaintiff  is  entitled  to  have  WillianCs  share 
sold,  unless  some  other  arrangement  be  come  to  between 
the  parties.  I  also  think  that  the  trustees  are  entitled  to 
retain  out  of  bis  share  what  they  have  overpaid  him. 
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GARDENER  v.  ENNOR. 

Apr.  27, 28, 

HUMBY  V.  MOODY.  30, 3i. 

May  25, 

npHE  first  of  these  suits  {Gardener  v.  Ennor)  was  Tranwictioni 
"^     instituted   by   Gardener  and  Burridge  against  citoTanddient, 

Adolphus  Ennor.  James  Humhy  and   others  to  fore-  ^X  ^hich  the 

former  ob« 

close  a  mortgage;  the  second  suit  (Humbyr.  Moody)  tainedgifU, 
was  instituted  by  Humby  and  Adolphus  Ennor  to  set  »5^  *?  "°^"® 

J  9  tr  advantage!  set 

aside  an  agreement,  and  to  make  the  mortgage  staled  aside  and  the 
only  as  a  security  for  the  amount  to  be  found  actually  dered  to'sund 
due  on  taking  certain  accounts.    The  facts  were  com-  good  only  to 
plicated  ;  but,  so  far  as  the  point  of  law  is  concerned,  what  might  b« 
they  may  be  stated  shortly  as  follows  :^  found  justly 

Nicholas  Ennor  (the  father  of  Adolphus  Ennor)  was  ^'^y^n-i,  t|,i, 
entitled  to  a  lease  of  some  lead  mines  in  8L  Cuthberi  Court  holds 
Wells  in  Somersetshire,  and,  in  respect  of  matters  con-  jnfpropcr  for  a 
nected  with  this  mine,  he  was  engaged  in  two  law  wlicitor  to  de« 

"  ^  rive  a  personal 

suits.  advantage  in 

the  shape  of 
gifts  from  his 

In    1859-60,  Nicholas  Ennor  sold   his  interest  to  clients,  or  in 
Adolphus  EnnortLudJames  Humby  {or  12,000/.,  payable  Jjjc  Hqu^^atL 
by  instalments,  and  the  purchasers  were  also  to  pay  the  of  his  bills  un- 

.       p  ^,     ^        ,  .^  taxed  and  uu- 

COStS  of  the  two  law  suits.  delivered,  still 

the  Court  can- 
not approve  of 

In   1861,  a  company  called  the  West  of  England  clients  entering 
Company  was  formed  for  working  the  mine.     It  was  JJ|J?,n*^'5ih 

divided  their  solicitor, 
whereby  they 
obtain  from  him  present  relief,  and  at  the  same  time  indulge  the  expectation  that  the 
Court  will  afterwards,  at  their  instance,  annul  the  wiiole  transaction  on  the  ground  of 
the  relation  subsisting  between  them. 

Plaintiffs,  though  successful  in  their  suit,  held  disentitled  to  cosU  hy  reason  of 
uafoonded  charges  made  by  them  against  the  Defendanl. 
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divided  into  400  shares  of  100/.  each,  of  which  Adolphus 
EnnoT  and  Hvmhy  took  345. 

0 

Thirty  shares  were  allotted  to  Mr.  Burridge^  a 
flolicitori  who  had  been  engaged  in  all  these  transac- 
tions for  Nicholas  Ennor,  and  had  also,  in  the  sale  of 
the  mine  to  the  Plaintiffs,  acted  for  them.  The  amount 
which,  at  this  time,  Mr.  Burridge  claimed  to  be  due 
to  him  from  Nicholas  Ennor  was  3,709/.  I6s.l0d.  The 
thirty  shares  allotted  to  Mr.  Btirrfefi^e  were  originally 
intended  to  be  in  part  payment  of  this  bill  of  costs, 
leaving  709/.  I6s.  lOd.  unpaid;  but  it  was  ultimately 
agreed  that  Mr.  Burridge  was  to  have  them  as  a  gift. 
The  matter  was  thus  stated  by  him  in  his  answer: —    - 

-  ^'  And  I  say,  that  the  Plaintiffs  aflerwardii  released 
me  from  my  agreement  to  treat  the  shares  as  taken  in 
part  satisfaction  of  my  costs,  atid  agreed  to  pay  me  all 
my  costs  in  fuH,  in  addition  to  giving  me  the  said 
.shares."       ,. 


Afterwards,  in  September,  1861,  Nicholas  Ennor  filed 
a  bill  in  this  Court  against  4-dolfhus  Ennor  and  Humby 
{Ennor  v.  Humby)  for  the  specific  performance  of  the 
contract  of  purchase  by  them,  and  some  of  the  arrange- 
ments, made  between  the  Plaintiffs  and  Mr.  Burridge, 
were  entered  into  in  order  to  satisfy  the  orders  made  by 
the  Court  in  that  suit. 


The  first  arrangement  between  the  Plaintiffs  Adolphus 
Ennor  and  Humby  and  Mr.  Burridge  was  effected  by 
an  agreement  dated  the  29th  January,  1862,  whereby,  in 
consideration  of  Burridge  not  calling  for  the  immediate 
payment  of  the  several  bills  of  costs  due  from  Nicholas 
Ennor,  Adolphus  Ennor  and  Humby,  the  latter  ''  agieed 
to  pay  the  several  bills  of  costs  as  the  same  were  theu 
made  oat. and  delivered  or  about  to  be  delivered  by 

Mr. 
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Mw^^unidge.  to  Nicholas  Ennor*^  under  an  ordeif  af 
Court.  .  And  in  consideration  of  2,D00/.|  stated  to  be 
procured  for  them  of  Gardener  to  pay  Nicholas  Ennor^ 
and  likewise  in  consideration  of'JBurridge  having  pro- 
cured loans  from  his  bankejs  of. other  sums  for  them^ 
and  in  consideration  of  2,000/.  procured  foi;  them  of 
.Stuckey's  Banking  Company  amounting  to  87  U»  7^.  Qd^ 
they  agreed  to  repay  him  the  same  sums  respectively, 
with  interest  at  51.  per  cent  and  Tor  the  advances  with 
interest"  And  for  the  several  considerations  aforesaid 
they  also  agreed  to  allot  and  give  to  William  Burridge 
twenty  free  and  paid  vp  shares  in  the  West  of  England 
Lead  Smelting  Company  (Limited),  in -addition  to  the 
five  free  shares  heretofore  agreed  by  them  to  be  allotted 
and  given  to  him  in  the  company."  And  they  agreed 
that  all  deeds'  and  documents  in  his  custody  should  be 
pledged  to  him  for  the  bills  of  costs  and  the  moneys 
advanced  or  to  be  advanced. 


186ff. 


Ik 

£nnob» 

HUMBV 


The  Plaintiffs  Adolphus  Ennor  and  Humby  sought  to 
set  aside  this  agreement  in  toto,  on  the  ground  that  it 
was  a  transaction  between  a  solicitor  and  his  clients  for 
the  benefit  of  the  solicitor  himself. 

Afler  this,  and  in  April,  1 862,  Mr.  Elford  brought 
two  actions  against  Adolphus  Ennor  and  Humby  to 
recover  money  advanced,  and  on  this  occasion  Mr. 
Burridge  acted  as  tbenr  solicitor  and  adviser* 


In  this  state  of  things,  a  second  agreemedt  wa8.entered 
into,  on  the  27th  May,  1862.  It  was  in  the  form  of  an 
tjndertakteg,  whereby  Adolphus  Ennor  and  Humby  under- 
took to  execute  to  Burridge  a  mortgage  of  thfe  mines  fbr 
4,500/.  which  he  had  provided,  as  well  as  for  the  former 
sums  advanced  by  and  through  him  and  future  advances. 
"  And  fdr  the  consideration^  aforesaid  Adolphus  En;nor 

-  .  And 
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and  Humby  agreed  to  transfer  forty-five  shares  to 
Burridge  of  100/.  each  in  the  said  company,  in  addition 
to  fifty-five  shares  previously  agreed  to  be  given  to  him, , 
making  his,  Burridge^s,  interest  in  the  concern,  with  the 
thirty  shares  taken  by  him  on  the  formation  of  the 
company,  10,000/. ;  and  if  at  any  time  die  company 
should  cease  to  exist,  Burridge^s  interest  in  tlie  concern 
should  continue  the  same  in  proportion  to  the  then 
present  share  capital  in  the  concern,,  ote/^/tct/,  one-fourth 
interest,  but  subject  to  the  liabilities  of  the  company." 

The  bill  asked  that  this  undertaking,  so  far  as  it 
related  to  the  forty-five  shares  in  the  company  agreed 
to  be  transferred,  might  be  declared  void. 

On  the  1st  of  November,  1862,  the  Plaintiff  mort- 
gaged the  mine  to  secure  to  Gardener  3,500/.  and  to 
Burridge  3,192/.  0^.  5d: 

The  bill  prayed  that  this  mortgage  might  be  ordered 
to  stand  as  a  security  for  so  much  as  should  be  found 
due  from  the  Plaintiffs. 


Mr.  Southgaie  and  Mr.  Cutler,  for  Gardener  and 
Burridgcy  the  Plaintiffs  in  the  first  cause,  cited  Bozon 
V.  Bolland  (a) ;  Harris  v.  Tremenheere  (6) ;  G*Brien  v. 
Lewis  {c) ;  In  re  Boyle  {d).  . 

Mr.  Jes^l  and  Mr.  Stock,  for  J3um6y  and  Adolphus 
JEnnor,  the  Plaintiffs  in  the  second  suit,  cited  Thomson 
v.  Judge  {e) ;  Rhodes  ▼.  Bate  (/). 

Mr.  Baggallay  and  Mr.  Pearson  for  SL  Cuthbert 
Company. 

Mr. 


(a)  4  AM.  4-  Cr.  354. 
(6)  15  Ves,  34. 
(c)  9  Jur.lN.S.)  S21: and 52B. 
id)  5  De  G.,  M.  ^  G,  540. 


(e)  3  Drew.  306. 
(/)   I    Law    Rep.   (Ckanc.) 
Jppeal,  252. 
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Mr.  Jessel  in  reply.  Hatch  ▼•  Hatch  (a) ;  Cox  v» 
Welhijb)  I  WalmtMley  v.  Booth (c) ;  Newman  v. Payne{d) ; 
Montesquien  r.  Sanies  («). 


The  Master  of  the  Rolls* 

The  first  head  of  relief  asked  by  the  Plaintiffs  is,  to 
set  aside  the  agreement  of  the  29th  of  January,  1862, 
in  toto,  first,  on  this  ground,  that  it  was  a  transaction 
between  them  and  their  own  sohcitor  solely  for  the 
benefit  of  the  solicitor  himself;  and  secondly,  that  the 
representation  of  facts,  on  the  face  of  the  agreement  itself, 
was  erroneous.  The  first  objection  is  not  easily  disposed 
of;  it  was,  I  think,  a  transaction  between  the  Plaintiffs 
and  their  own  solicitor,  in  which  I  cannot  say  that  all  the 
benefit  was  derived  by  Mr.  Burridge,  but  it  was  one 
which,  in  my  opinion,  was  very  onesided,  and  very  mate- 
rially for  his  advantage.  The  advantages  be  obtained 
were,  first,  the  payment  without  taxation  of  his  four  bills 
of  costs,  one  of  which  he  had  not  then  even  delivered ; 
secondlyi  the  repayment  with  interest  of  the  sums  ad- 
vanced by  him  towards  carrying  on  the  mine ;  thii-dly, 
the  allotment  of  twenty-five  paid  up  shares  in  the  com- 
pany to  be  formed ;  fourthly,  a  lien  on  all  documents  in 
his  possession  for  bills  of  costs  and  money  advanced  or  to 
be  advanced  by  him.  These  twenty-five  shares  were  to 
be  in  addition  to  the  thirty  shares  allotted  him  in  part 
payment  of  the  bills  of  costs. 

The  consideration  for  which  the  Plaintiffs  entered  into 
this  agreement  was,  that  they  owed  Mr.  Btarridge  money, 
that  he  had  procured  loans  for  them  and  bad  advanced 

and 

(fl)  9  Fff.  292.  (d)  2  rc$.jun.  202. 

(6)  1  Cox,  112.  (0  18  F«.  302. 

(c)  2  Atk.  25. 
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dtid  wouid  advance  money  to  carry  on  the  mine^  In 
fact^  however,  the  toaos  (which  .were  all  advanced  by 
Stucket/s  Banking  Company)  were  received  by  Mr, 
Burridge,  in  part  discharge  of  what  was  due  to  himself, 
as  appears  from  the  account  set  forth  by  him  in  his 
answer.  It  is  also  to  be  observed,  that  the  Plaintiffs 
were  not  primarily  liable  to  pay  either  of  these  bills  of 
costs  to  Mr.  Burridge  or  the  mortgage  on  the  mines  to 
Messrs.  Gardener;  these  were,  in  fact,  due  by  Niehdlas 
JEnnor^  and  if  the  purchase  by  the  Plaintiffs  had  gone 
off,  they  .would  not  have  been  in  any  way  liable  to  pay 
these  amounts.  At  the  same  time^it  is  obvious  that  the 
Plaintiffs  were  in  great  want  of  money  to  carry  oa  the 
mines,  and,  unless  by  entering  into  this  agreement|  little 
prospect  seems  to  have  existed  of  their  obtaining  ^ny, 
and  though  such  future  advances'  formed  no  pari  of  the 
specified  consideration  for.  the  agreement^  stilt  the  tacit 
-understanding  between  the  parties  to  it  seems  to  me  to 
have  been,  that  money  should  be  supplied  by  Mr.  J3tir- 
ridge  in  future,  as  in  fact  it  wa8»         .    . 


-  That  part  of  the  transaction  which  consists  of  the  gift 
of  the  twenty-five  shares  is  also  very  objectionable.  The 
mines  were  a  valuable  property,  though  probably  wortli 
less  than  the  sum  at  which  they  were  fixed  hy  tlie 
nominal  amount  attributed  to  the  shares  in.  the  com- 
pany, still  they  were  a  property  of  value,  and  tweutyi-five 
shares  represented  one-sixteenth  part  of  the  whole  value 
of  the  mines. 


This  agreement  is,  however,  so  mixed  up.^itk  the 
subsequent  transactions  that,  in  my  opinion,  it  is  im- 
possible to  deal  with  it  as  if  it  were  the  sole  transaction, 
in  which  case,  probably,  I  should,  upon  the  Plaintiffs 
undertaking  to  pay  what  was  due  to  Mr.  Burridge  on 
his  bill  of  costs,  such  amount  to  be  allowed  in  part  pay- 
ment 


jcases  in  chancery. 

roent  of  the  purchase-money  due  to  Nicholas  Enuor, 
order.the  same  to  be  delivered  up  to  be  cancelled. 

*  »         .  -  •  .  * 

But  the  transaction  does  not  rest  here,  for  a  second 
agreement  was  shortly  afterwards,  on  the  27th  of  May, 
1862,  entered  into  between  the  Plaintiffs  and  Mr. 
Burridge. — [His  Lordship  stated  this  agreement  and 
the  other  transactions.] 
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Tliis  completes  the  transaction,  so  far  as  relates  to  the 
forty-five  shares  in  the  West  of  England  Company^ 
which  company,  it  is  proper  to  observe,  was  only  another 
name  for  the  Plaintiffs.  1  am*  of  opinion,  notwith- 
standing that  the  evidence  and  correspondence  she\V 
that  the  Plaintiffs  knew  perfectly  well  what  they  were 
about,  yet  that  a  transaction  of  this  character,  founded 
on  the  agreement  of  January^  1862,  which  I  have 
already  commented  upon,  cannot  be  allowed  to  stand 
as  a  valid  transaction,  so  far  as  it  regards  any  aid  or 
assistance  from  this  Court  to  enforce  it. 

Four  days  after  this  agreement  a  mortgage  of  the 
mines  was,  on  the  31st  May^  1862,  executed  by  the 
Plaintiffs  to  Messrs.  Moody  ^  Smith  to  secure  the  sum 
of  2,360/.,  which  was  advanced  by  them  to  enable  the 
Plaintiffs  to  comply  with  the  order  of  the  Court  made 
in  the  case  of  Ennor  v.  Humby,  directing  the  payment 
into  Court  of  a  sum  of  money  due  from  the  Plaintiffs  in 
respect  of  the  purchase-money. 


On  the  1st  of  November,  1862,  the  mortgage  was 

executed  by  the  Plaintiffs  to  Mr.  Burridge  which  forms 

the  subject  of  the  second  branch  of  relief  prayed  for  by 

the  Plaintiffs.     This  mortgage  is  to  this  effect— {His 

Lordship  stated  it.] 

The 
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The  bill  prays  that  this  mortgage  may  be  ordered  to 
stand  as  a  security  for  so  much  only  as,  upon  taking 
the  account  between  the  Plaintiffs  and  Mn  Btarridge, 
shall  be  found  to  be  due  from  them,  and  the  bill  allies 
a  great  variety  of  circumstances  to  shew  the  fraudulent 
character  of  this  deed,  and  how  they  were  surprised  into 
executing  it  without  a  due  knowledge  of  its  contents. 
I  regret  to  say  that  these  allegations  in  the  bill^  as  well 
as  those  of  a  like  nature  relating  to  the  two  previous  ' 
agreements,  which  must  have  been  introduced  on  the 
instruction  of  the  Plaintiffs,  are  destitute  of  foundation. 
As  regards  this  ground  for  impeaching  the  mortgage 
deed,  the  bill  wholly  fails.  It  also  fails  as  regards 
Mr.  Gardener^ 


But  as  regards  the  3,192/.,  said  to  be  advanced  by  the 
Defendant  JBurridffe,  the  case  appears  to  me  to  be  very 
difierent.  The  balance  is  made  out  by  his  account,  to 
which  I  have  already  referred,  set  forth  in  his  answer. 
The  items  in  this  account  do  not  appear  to  have  been 
vouched,  and  several  of  them  are,  in  my  opinion,  such, 
that  the  Plaintiffs  are  entitled  to  have  the  accuracy  of 
them  tested.  If  the  matter  had  stood  here,,  uncon- 
nected with  the  SL  Cuthbert  Company f  it  appears  to 
me  that  the  just  and  equitable  mode  of  dealing  with 
the  transactions  between  the  Plaintiffs  and  Mr.  J?iir- 
ridge  would  be  the  following : — 

Declare  the  agreement  of  the  29ih  January,  1862,  to 
be  void,  and  direct  it  to  be  delivered  up  to  be  cancelled, 
on  the  Plaintiffs  undertaking  that  the  mortgage  of  1st 
November f  1862,  shall  stand  as  a  security  for  all  sums 
justly  due  and  owing  by  them  to  Mr.  Burridge,  in- 
cluding therein  the  sums  due  from  Nicholas  Ennor  to 
Burridge  in  respect  of  the  four  bills  of  costs  referred  to 
in  the  agreement  of  29th  July,  1862,  claimed  by  Mr. 
Burridge  against  Nicholas  Ennor,  the  amount  due 

thereon 
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thereon  respectively  to  be  ascertained  by  taxationi  and 
the  total  amounts  due  thereon  to  be  allowed  to  the 
Plaintiffs  as  part  payment  of  the  purchase-money  due 
from  them  to  Nicholas  Ennor  in  the  suit  of  Ennar  v. 
Sumby,  for  which  purpose  all  necessary  applications 
are  to  be  made  in  that  suit  And  for  the  purposes 
aforesaid,  all  necessary  accounts  would  have  to  be 
taken,  but,  in  taking  such  accounts,  I  should  give  a 
direction,  that  where  a  sum  of  money  is  entered  as  paid 
to  the  Plaintiffs  in  the  account  in  the  answer,  by  which 
the  balance  of  3,192/.  Os,  6d.  is  arrived  at,  and  for 
which  the  mortgage  was  given  by  them,  that  this  sum 
shall  be  treated  as  having  been  admitted  by  the  Plain* 
tifis  to  have  been  paid  to  them  and  that  it  should  not 
require  to  be  vouched. 
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This,  it  appears  to  me,  is  the  only  foundation  on 
which  the  Plaintiffs  can  ask  to  settle  the  accounts  and 
the  mortgage  security  and  transaction  between  them 
and  the  Defendant  Burridge. 

[Hts  Lordship  adverted  to  the  difficulty  arising  from 
Nicholas  EtmoT  not  being  a  party  to  these  suits  and  the 
transaction  in  respect  of  the  St.  Cuthhert  Company^  who 
had  since  purchased  the  mine,  and  the  modification  in 
the  decree  which  these  circumstances  require.] 


Of  course  it  will  appear  from  this  that  my  declaration 
as  to  the  invalidity  of  the  agreement  of  29th  January^ 
1862,  makes  the  gift  of  the  forty-five  paid  up  shares  to 
Mr.  Burridge  absolutely  void,  and  that  he  has,  in  my 
opinion,  no  interest  in  the  said  company,  except  in 
respect  of  such  shares  as  he  has  taken  or  intends  to 
take  and  to  pay  up  the  amount  of  the  calls  thereon.  It 
is  also  evident  from  my  declaration,  that  Mr.  Burridg^s 
claim  of  a  lien  in  respect  of  the  agreement  of  29th 

January 
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January,  1862,  is  gone  by  the  mortgage,  or  ratlier  thai 
it  is  merged,  by  reason  of  the  conditions  I  impose  on 
the  Plaintiffs  with  respect  to  the  claim  against  them  by 
the  transaction  in  question  as  it  existed  under  the  mort* 
gage  of  1st  November,  1862. 

I  have  also  read  and  considered  the  evidence  as  regards 
the  costs  to  be  given  on  these  transactions,  and  I  am  of 
opinion  that,  as  between  the  Plaintiffs  and  Mr.  Burridge, 
I  can  properly  give  no  costs  on  either  side.  As  regards 
Mr.  Burridge,  the  comments  I  have  made  on  the  trans* 
fictions  themselves,  and  the  relation  in  which  he  stood  to 
the  Plaintiffs,  make  it  impossible  for  me,  not  only  to 
give  him  any  costs,  but,  if  the  transactions  had  been 
such  as  the  Plaintiffs  represented.it,  or  even  if  they  had 
plainly  narrated  the  real  facts,  stating  the  full  extent  of 
their  6wh  knowledge,  it  would  have  been  difficult  for 
me  to  avoid  giving  them  the  costs.  But,  on  the  other 
hand,  the  Plaititiffs  have  disentitled  themselves  to  receive 
any  costs,  by  reason  of  the  unfounded  charges  they  have 
brought  against  Mr.  Burridge,  and  of  which,  under 
ordinary  circumstances,  they  would  have  had  to  paty  aM 
the  costs.  And  although,  unquestionably,  this  Court 
holds  that  it  is  highly  improper  for  a  solicitor  to  derive 
a  personal  advantage  in  the  shape  of  gifts  from  hii 
clients,  or  in  the  shape  of  the  liquidation  of  his  bills  un* 
taxed  and  undelivered,  still  the  Court  cannot  approve  of 
clients' entering  into  transactions  with  their  solicitor, 
whereby  they  obtain  from  him  present  relief,  and,  at 
the  same  time,  indulge  the  expectation  that  the 
Court  will  afterwards,  at  tbeir  inst&nce,  annul  .the 
whole  transaction  on  the  ground  of  the  relation  siib* 
fiisting  between  them.. 

I  propose  to  make  One  decree  in  both  catises;  As 
regards  Mr.  Gardener  I  see  nothing  biit  what  is  straight* 

forward 


CASES  IN  CHANCERY,  669 

&)rvrard  in  his  conduct^  and  he;  must  have  his  costs"  of       1866. 
both  suits. 

The  Plaintiff  must  therefore  pay  the  costs  of  the  De« 
fendants,  other  than  Mr.  Burridge,  in  the  suit  otHtmby 
y.  Moody;  but  in  the  suit  of  Gardener  v.  J^nnor/tha 
Plaintiffs  in  that  suit  must  pay  the  costs  of  the  St. 
Cuihbert  Company  and  of  Moody  and  Smithy  the  first 
mortgagees. 


1865. 
July  14. 

CALCRAFT  r,  THOMPSON.  18GG. 

Fch,  9,  13. 

rilHlS  suit  was  instituted  ta  restrain  the  invasion  of  A  suit  cannot 
ancient  lights  by  mandatory  injunction,  the  alleged  this  court  for 
obstruction  having  been  completed  before  the  bill  was  ^^^^  purpose  of 

recovering  da- 
filed,  niagcB  for  aw 

invasion  of 

Mr.  Selwyn,  Mr.  Cleasby  and  Mr.  Bristqwe  for  the  wilijTi"lic1n-' 
Plaintiff.    Johnson  v.  Wyatt  (a);  Tapling  v.  Jones  (ft) ;  j"nciion  is 

refuscu. 
QaUy.  Abbot  {c).  '  Dnrew 

Mr,  Hobhouseand  Mr.  Humphrey  in  the  same  interest,  g^rvcd  upon" 

*  *  .  •  •  • 

Mr.  Leigh  and  Mr.  Southgate^  contra^  were  stopped 
by—  - 

Tlie  Master  of  the  Rolls,  who  said,  that,  in  his 
opinion,  no  case  was  made  for  an  injunction ;  and  as  to 
the  question  of  damages,  that  he  desired  the  cause  to 
stand  over  until   the   Lords  Justices   had  decided,  in 

I>urreU  v.  Pritdhard,  whether  a  bill  will  lie  for  damages 

♦  .,•■.  .  •      • 

when  the  Court  refuses  the  injunction. 

^       *     :      '  ^   /    -   The 


(a)  2  De  G.,  J.  St  S.  is:  (r)  10  W.  K.  748. 

(6)  13  If'.  R.  CI7. 
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1866.  '^^  Lords  Justices  having  decided  the  appeal  in 

^-^v^^      Dwrrell  v.  Priichard  (a),  the  case  was  brought  on 
Calcraft     ^,^:^ 

Thoupson. 

Feb.  9.  Mr.  Seluyn,  Mr.  CleoBhy  and  Mr.  Brislowe  for  the 

Plaintiff. 

Mr.  Hobhouse  and  Mr.  Humplirey  for  Defendants  in 
the  same  interest. 

Mr.  Southgate  and  Mr.  Cotton ^  for  the  other  De- 
fendants, were  stopped  by — 

The  ]$Iasteb  of  the  Rolls,  who  saidiie  would  read 
the  evidence  ^again  with  reference  to  the  observations  of 
the  Lords  Justices. 


The  Master  of  the  Rolls. 

Feb,  13.  J  iji^yg  again  gone  oveF  the  evidence,  with  a  view  to 

consider  whether  the  damage  in  this  case  is  such  as 
amounts  to  the  "  very  serious  damage  which  would  arise 
from  the  interference  of  this  Court  being  withheld," 
mentioned  by  Lord  Justice  Turner  in  his  judgment  in 
Durrelly^  Pritchard{a),  as  justifying  the  interference 
by  way  of  mandatory  injunction,  and  I  am  of  opinion 
that  the  damage  does  not,  in  that  view  of  the  case,  in 
my  opinion,  justify  the  interference  of  this  Court. 

I  may  however,  without  impropriety,  observe,  that  I 
think  that  his  Lordship  did  not,  in  commenting  upon 
Deere  t«  Guest  (b),  sufficiently  take  notice  that  the 

decision, 

(a)  35  £.  J.  {Cham.)  223.  (^)  1  Af^.  ^  Cr.  «16. 
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decision,  in  that  case,  was  not  given  on  an  application 
for  an  injunction,  but  that  it  was  on  demurrer,  and  that 
the  Lord  Chancellor  decided,  that,  in  such  a  case,  no 
relief  at  all  could  be  given.  Having  been  counsel  in 
that  case,  I  cannot  doubt  that  the  Lord  Chancellor  in* 
tended  to  lay  down  the  principle,  that  if  the  injury  was 
completed  before  the  bill  was  filed,  the  jurisdiction  of 
this  Court  did  not  arise,  and  that  the  only  remedy  was 
at  law;  and  I  remember  well  that  Mr.  Jacob  urged 
strongly  on  Mr.  Mylne  the  necessity  of  reporting  the 
case,  as  one  that  laid  down  a  great  and  broad  principle 
applicable  to  all  cases  of  mandatory  injunction.  In 
future,  no  doubt,  I  shall  regard  that  case  in  the  light  in 
which  it  is  estimated  by  the  Lord  Justice  Turner;  but 
it  is  to  be  observed,  that  it  is  difficult  to  .consider  that 
the  injury  was  slight  in  that  case,  where  a  railway  was 
made,  by  collusion  with  the  tenant,  across  the  fields  of 
the  Plaintiff,  shutting  up,  as  will  appear  by  the  bill, 
though  not  so  stated  in  the  report,  a  road,  which  was 
one  of  the  principal  modes  of  access  to  his  farmhouse. 


661 
1866. 

Calcrapt 

V. 

TaoMPsoN. 


It  is  true  that,  in  that  case,  as  I  was  afterwards  in- 
formed, the  Plaintiff  in  equity  obtained  at  law  full  com- 
pensation for  the  damage  sustained,  including  in  it  the 
costs  of  the  proceedings  in  equity,  besides  also  judg- 
ment in  ejectment,  which  was  not  executed,  because  the 
parties  came  to  terms  of  compromise. 

The  case  of  Durrell  v.  Pritchard  confirms  me  in  my 
view,  that  suits  cannot  be  instituted  in  this  Court  for 
the  purpose  of  recovering  damages  when  the  injunction 
is  refused,  and  accordingly  I  am  of  opinion  that,  in  this 
case,  the  bill  must  be  dismissed  with  costs. 


NoTB. — Affimied  by  the  Lord  Chancellor  19th  January f  1867  (15 
W.  R.  387). 


yOL,  XXXV— IV. 
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Feb.  15.  CROSS  V.  WILKS. 

March  6. 

A  testator  gave  rilHE  testator,  by  bis  will,  gave  bis  real  and  personal 

his  real  and  X  estate  to  two  trustees  (Jacksons  and  Wilks)  and 
personal  estate  ^       ^  ^ 

to  trustees  in  tbeir  heirs,  upon  trust,  after  paying  bis  debts,  funeral 
iKTconscnrof  ^^^  testamentary  expenses,  that  they  "should,  with  the 
his  widow,  to  consent  and  approbation  in  writing  of  bis  wife  JElizabeth, 
tbe  produce  &t  such  time  or  times  as  she  and  they  might  think  most 
and  pay  the      advantageous,  with  such  consent  as  aforesaid,  during  her 

income  there-  o         '  -  •  .        . »        ,  ./.  , 

from  and  of  life,  sell  and  dispose  of  his  said  real  estate  (if  any)  and 
sofd^o^his"""  ^'^^  ^^^  personal  estate  and  effects  (except  such  part  or 
widow  for  life,  parts  of  bis  household  furniture,  plate,  linen,  china  and 
death,  he  di-  effects,  which  his  wife  Elizabeth  might  select  for  her 
rected  that  the  own  use)  not  being  then  already  in  money  or  money 

money  to  be  •  •      .i      *     *        .  «  .  .       «  . 

produced  by  securities.  And  to  invest  the  money  arising  from  such 
" soldb'^f  ^^^  ^^  sales,  together  with  what  other  moneys  might 
her  death/'  come  to  their  bands  under  his  will,  upon  government  or 
imst  for  such  ^^  securities  in  England.  And  to  pay  the  dividends 
persons  as  she  and  interest  of  the  moneys  arising  therefrom,  and  tbe 
or  will  appoint:  interest,  dividends  or  yearly  proceeds  of  all  other  moneys. 
Held,  that  the  j^jjj  ^jj^  rents,  issues  and  profits  of  his  real  estate  (if  any) 

widows  power  "^  \         j^ 

did  not  extend  until  the  same  should  be  sold,  unto  bis  wife  JElizabeth 
notroldd^i^ff  during  her  life  for  her  separate  use.  "And  from  and 
her  life.  after  the  decease  of  his  wife,  then  he  directed  that  all 

"Effects"  . 

held  to  be  efus^  ^^^  every  the  moneys  to  arise  or  be  in  any  way  produced 
dem  generU,     by  or  out  of  his  estate,  effects  or  property  whatsoever 

and  not  to  ■'  '  i     r      j 

apply  to  real     sold  before  her  decease,  and   the  furniture  and   other 

effects  retained  by  her  for  her  use,  when  sold  after  her 
decease,  should  be  upon  trust  for  all  or  any  person  or 
persons  she,  his  said  wife  Elizabeth,  should,  by  deed  or 
will,  direct  or  appoint,  give,  devise  or  bequeath  the 
same/'  and  in  default  of  such  direction,  upon  trust  to 

pay 


estate. 
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pay  ftnd  di?ide  the  same  between  bis  brotbera.  He  1866. 
authorized  bis  wife  to  aelect,  for  ber  own  uBe,  aucb 
articles  of  bis  boasebold  famiture  or  any  other  effects 
which  he  might  die  possessed  of.  And  he  further 
directed  that  no  sale  or  sales  of  his  said  estate  or  effects 
should  be  bad,  without  the  consent  of  his  said  wife 
being  first  obtained,  until  after  her  decease. 

The  testator  appointed  bis  wife  sole  executrix^  and  he 
died  in  1855,  seised  of  some  freehold  property  in  Marston 
and  Stand  Street 

The  widow  entered  into  possession  of  the  real  and 
personal  estate  and  treated  the  wbole  as  belonging  to 
her  absolutely.  The  trustees  never  interfered  or  took 
any  part  in  the  administration.  The  widow  died  in 
1864,  having,  by  her  will,  devised  the  Marston  and 
Stand  Street  property  to  the  Defendants.  The  heir-at- 
law  of  the  testator,  however,  contended  that  the  widow 
had  no  power  to  devise  these  real  estates  which  remained 
unsold  at  ber  death. 

Mr.  StoaMtan  for  the  Plaintiff. 

Mr.  Surrage  for  Defendants  in  the  same  interest  as 
the  Plaintiff: 

Mr.  Baggallay  and  Mr.  Field  for  the  heir-at-law. 

Mr.  Stoamton  in  reply. 


JTie  Mastbb  of  the  Rolls. 

In  this  case,  the  question,  which  arises  on  the  will  of      Mar,  6. 
Joieph  Jackson,  is,  whether  bis  wife  has,  under  the 
words  of  his  will,  power  to  dispose,  by  will,  of  such 

o  0  2  portion 
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portion  of  his  property  as  was  not  sold  or  converted 
into  money  during  her  lifetime. 

That  it  was  the  testator's  intention  that  his  widow 
should  have  the  absolute  control  over  all  his  property  I 
cannot  doubt.  I  think  it  would  be  too  capricious  an 
intention  to  attribute  to  him  to  suppose  that  he  intended 
that  his  wife  should  have  the  power  of  disposing  of  his 
property,  if  converted  into  money,  but  no  such  power, 
if  it  remained  unconverted,  while  the  power  of  con- 
verting the  whole  or  any  part  into  personalty  depended 
exclusively  on  her  own  will  and  pleasure. 

But  even  so  assuming  it,  I  cannot  get  over  the  words 
of  the  testator  quod  voluit  non  dixit. 

The  words  of  the  will  are  these  :  '^  all  and  every  the 
money  to  arise  or  be  in  any  way  produced  by  or  out  of 
my  estate,  effects  or  property  whatever  sold  before  her 
decease."  So  far  the  words  are  precise,  and  the  power 
is  confined  to  the  money  arising  from  the  sales  ''  before 
her  decease."  He  goes  on :  "  and  the  furniture  and 
other  effects  retained  by  her  for  her  own  use,  when  sold 
after  her  decease.*'  Therefore  there  are  two  classes  of 
things  given,  the  money  produced  by  the  sale  ''before 
her  decease,"  and  the  furniture  and  effects  ''retained 
by  her  for  her  own  use  when  sold  after  her  decease." 
A  good  deal  of  argument~was  founded  on  the  word 
"effects,"  which  occurs  twice;  but  I  am  of  opinion  that 
it  is  impossible  to  apply  the  word  "  effects "  to  real 
estate.  I  think  tliat  it  must  be  treated  as  a  word  efusdem 
generis  with  the  "  furniture,"  which  was  retained  by  her 
for  her  own  use,  and  th^t  it  cannot  extend  to  real  estate. 
The  proof  of  it  is,  that  when  the  word  **  effects"  is  men- 
tioned a  second  time,  he  authorizes  his  wife  "  to  select 
for  her  own  use  such  articles  of  his  household  furniture 

or 
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or  any  other  effects  which  he  might  die  possessed  of."        1866. 
There  it  clearly  means  **  effects"  of  a  like  nature. 

The  testator  might  possibly  have  thought,  that  if  she 
intended  to  dispose  of  it  by  will,  she  might  have  directed 
the  sale,  and  that  if  she  wished  the  property  to  go  to 
his  heir-at*law,  she  might  withhold  her  consent.  It  is, 
however,  impossible  to  speculate  on  his  intention  ;  but 
this  is  certain  :  she  died  intending  to  dispose  of  it  by 
will,  because  she  has  expressly  said  so.  I  think  however 
she  had  no  power  to  do  so,  and  that  to  have  enabled 
her  it  must  first  have  been  converted. 

I  must  declare  that  the  heir-at-law  is  entitled  to  this 
real  estate. 


•  r 


DUNBALL  V.  WALTERS.  1865. 

Jutie  15,  24. 

nnHE  Plaintiff's  property  in  Shoreditch  was  separated  An  act  of 
-*-     from  the  Defendants'  by  a  wall  nineteen  feet  high,  aloVe'ean  give 
and  the  windows  of  the  Plaintiff's  houses,  which  were  any  person  the 
alleged  to  be  ancient  lights,  overlooked  the  Defendants'  the  property 

premises.  of  anotter 

■^       .  .  .  without  his 

consent  on 

On  the  10th  q{  May,  1866,  the  Defendants  pulled  payment  of  an 
down  the  wall  with  a  view  to  erect  a  large  warehouse  pecuniary 
on  their  premises,  and  notwithstanding  the  Plaintiff's  3°™^^"'^^ j|"' 
remonstrances  and  threats,  th^.had,  at  the  filing  of  Ihis  to  light  and 
bill  (29th  of  ilfay,  1865),  raised  the  wall  to  the  height  J^^JerTy™"''" 
of  thirty-five  and  one-third  feet,  the  land  which 

enjoys  this 
easement  ou 

The  bill  prayed  an  injunction  to  restrain  the  Defend-  the  land  of 
ants  from  erecting  the  building  of  a  greater  height  than  *°®  *'' 
it  was  originally,  and  from  pei*mitting  the  wall  already 
erected  from  remaining  a  greater  height  than  it  lately 

stood 
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1866.       stood^  and  from  erecting  on  the  Defendants'  land  any 
wall,  &c.  of  a  greater  height  than  the  elevation  of  the 
old  buildings  as  they  lately  stood,  so  as  to  darken  or 
Walters,     obscure  or  impede  the  light  and  air  theretofore  enjoyed 
by  the  Plaintifis. 

A  motion  was  now  made  for  an  injunction,  the  De- 
fendants having  previously  given  an  undertaking  not 
further  to  raise  the  height  of  the  party  wall. 

Mr.  Southgate  and  Mr.  Ince  for  the  Plaintiff. 

Mr.  Selwyn  and  Mr.  Renshatoe  for  the  Defendants. 

Mr.  Southgate  in  reply. 

Ranhen  v.  Hvskisson  (a) ;  Attorney  Oeneral  v. 
Nichol  (b) ;  and  Isenberg  v.  Eatt  India  House  JEstate 
Company  (c),  were  cited. 


I%e  Master  of  the  Rolls. 

June  24.  This  is  an  application  for  an  injunction.  In  truth  no 
such  injunction  as  is  here  prayed  is  resisted,  because 
before  the  motion  was  made  the  wall  was  carried  to  its 
present  height,  and  it  is  not  intended  by  the  Defendants 
to  raise  it  higher.  The  great  object  c^  the  present 
motion  however  is,  to  prevent  the  Defendants  hereafter, 
at  die  hearing  of  the  cause,  from  urging  as  a  defence  to 
a  mandatory  injunction  to  restore  the  property  to  the 
same  state  in  which  it  was  before  the  wall  was  begun  to 
be  raised,  the  hardships  and  expense  which  would  be 
entailed  on  the  Defendants  by  the  necessity  of  pulling 
down  a  large  and  extensive  warehouse  which  they  are 
now  in  the  course  of  completing. 

The 

(a)  4  Sim.  13.  (e)  10  Jur.  (N.  S.)  221. 

h)  16  Fef.  338. 
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The  Plaintiff  alleges,  that  at  the  time  of  the  filing  of  iggS. 
the  bill  and  service  of  the  notice  of  motion,  not  only  the  v^v«^ 
wall  was  not  completed,  bat  the  whole  might  have  been  I>^ball 
restored  to  its  former  state  for  a  few  pounds.  And  that  Walters. 
even  when  the  undertaking  was  given  by  the  Defendant^ 
a  comparatively  small  sum  would  have  restored  the 
property  to  its  former  state,  but  that  the  subsequent 
works,  although  they  add  nothing  to  the  obstruction  of 
light  and  air  already  effected,  will  add  much  to  the 
expense  of  restoring  the  property  to  its  original  state. 
They  stated  that,  when  the  undertaking  was  given,  the 
building  was  a  mere  carcase,  with  four  bare  walls  and 
an  unfinished  roof,  but  that  by  the  time  this  case  will  be 
heard,  the  whole  building  with  floors,  windows,  doors^ 
plastering  and  painting  will  have  been  completed,  and 
that  it  is  probable  that  the  Defendants,  if  the  Court 
should  be  disposed  to  decide  against  them  on  the  merits, 
will,  in  resisting  any  decree  for  a  mandatory  injunction, 
have  a  strong  argument  ad  mUericordiam  to  urge  against 
such  a  proceeding,  and  to  induce  the  Court  to  leave  the 
Plaintifis  to  compensation  in  damages,  instead  of  com- 
pelling the  Defendants  to  restore  the  property  statu  quo 
Jidt. 

Certainly  many  of  the  observations  made  in  some  of 
the  later  cases  in  Chancery  seem  to  point  in  that  direc- 
tion, but  I  must  state  my  opinion  to  be,  that  an  act  of 
parliament  alone  can  give  any  person  the  right  of  taking 
the  property  of  another  without  his  consent,  although  it 
be  intended  to  be  taken  only  on  payment  to  him  of  an 
adequate  pecuniary  compensation. 

I  must  also  state  my  opinion,  that  the  right  of  obtain- 
ing air  and  light  over  the  land  of  a  neighbour,  which 
has,  by  lapse  of  time,  become  indefeasible^  is  as  much 
property  as  the  land  itself  which  enjoys  this  easement 

over  the  land  of  another. 

I  have, 
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1865.  I  have,  therefore,  though  prematurely,  because  I  am 

rather  trenching  upon  the  province  of  the  judge  who  will 
have  to  dispose  of  this  case  at  the  hearing,  examined 
WalYer«.  into  the  evidence  to  see  how  the  matter  stands  in  this 
respect.  In  my  opinion  it  stands  very  differently  from 
the  case  of  Durrell  v.  Pritchard  (a)  which  I  disposed  of 
in  the  early  part  of  this  month.  There,  the  matter  was 
begun  in  July,  was  carried  up  to  its  extreme  height 
on  5th  September,  was  completed  shortly  afterwards, 
but  no  bill  was  filed  until  the  month  of  February 
following. 

In  this  instance,  the  Defendants  raise  a  case  of  ac- 
quiescence on  the  part  of  the  Plaintiff,  which  is  founded 
upon  this  :  that  the  Plaintiff's  husband  was  invited  to 
inspect  the  plans  and  to  ascertain  what  the  intended 
elevation  was  to  be.  At  the  same  time  that  this  was 
done,  he  was  also  assured  that  the  intended  buildings 
would  not,  to  any  appreciable  extent,  diminish  the  access 
of  light  and  air  to  the  back  windows  of  his  house.  I 
think  when  such  a  statement  is  made,  and  such  an 
inspection  offered,  it  is  the  duty  of  the  person  to  whom 
the  offer  is  made  to  examine  the  plans  and  ascertain 
what  appears  upon  them.  The  Plaintiff  (assuming  what 
is  not  the  case,  the  Plaintiff  and  her  husband  to  be  in 
the  same  position)  did  not  do  so.  I  have  desired 
these  plans  to  be  shewn  to  me,  and  I  am  bound  to  say, 
that  I  am  unable,  from  them,  to  ascertain  the  height  that 
the  wall  in  question  was  intended  to  be  raised,  and  it 
is  my  opinion,  that  to  the  Plaintiff  or  to  me  the  in- 
spection of  the  plan  would  have  shewn  nothing.  I 
think,  therefore,  that  no  case  of  acquiescence  can  be 
raised  on  this  head. 

Upon  the  rest  of  the  evidence^  I  am  of  opinion  that 

the 

(«)  34  L.  J.  (N.  S.)  Ch.  598,  and  35  L.  J.  (N.  S.)  Ch.  223. 
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the  PlaintiflTs  husband  interfered  the  moment  that  it  1866. 
appeared  that  the  wall  would  be  raised  to  such  a  height 
as  to  interfere  with  the  light  and  sir  hitherto  enjoyed. 
I  am  also  of  opinion,  on  the  evidence,  that  the  wall  was  Walters. 
not  completed  when  the  bill  was  filed,  and  when  the 
Plaintiff  had  notice  of  the  motion.  I  am  also  further 
of  opinion,  that  the  erection  in  question  does  mate- 
rially interfere  with  the  access  of  light  and  air  to  the 
windows  at  the  back  of  the  houses  of  the  Plaintiff.  It 
is  true  that  the  light  and  air  they  enjoyed  previously 
was  but  small,  but  I  am  satisfied  that  that  little  has 
been  seriously  diminished,  and  that  the  contention  of 
the  Defendant,  that  the  slight  throwing  back  of  the 
wall  at  right  angles  to  the  wall  complained  of,  whereby 
a  small  additional  lateral  light  is  admitted,  is  no  com- 
pensation for  the  additional  nine  feet  that  the  wall  com- 
plained of  has  been  raised. 

Taking  all  these  things  into  consideration,  it  would 
appear  to  me  by  no  means  improbable  that,  at  the 
hearing  of  the  cause,  I  should  make  an  order  for  an 
injunction  in  a  mandatory  form,  which  would  have 
the  effect  of  causing  the  demolition  of  a  large  portion 
of  the  building  now  in  course  of  completion  ;  unless, 
indeed,  the  dictum  of  the  Court,  which  I  have  already 
referred  to,  should  be  settled  to  be,  that  in  such  cases 
compensation  alone  can  be  afforded.  I  state  this  view,  - 
in  order,  if  possible,  to  enable  the  parties,  if  they 
think  proper,  to  come  to  some  amicable  settlement  of 
this  matter.  But,  on  the  present  occasion,  I  shall 
merely  continue  the  Defendants'  undertaking,  which 
will  in  no  respect  prevent  their  going  on  to  complete  the 
building  internally;  but  I  think  it  my  duty  to  warn 
them,  that  they  will  not,  before  me  at  the  hearing  of 
this  case,  have  obtained  any  advantage  over  the  Planitiff 

by 
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by  reason  of  their  having  so  done,  and  I  shall  make  the 
costs  of  this  motion  costs  in  the  cause. 


NoTB, — Tbo  following  are  some  of  the  modern  authorities  on  the 
subject : — Cooper  v.  Hubbuck,  30  Beav.  160;  Cotching  v.  Batsett,  32 
Beav,  101 ;  Jacomb  v.  Knighi,  32  L.  J.  (Chanc.)  601 ;  lienberg  v. 
The  India  Hotue  Company,  33  L.J.  (Chanc.)  392 ;  Johmon  y.  Wyait, 
33  L.  J.  (Chanc.)  394;  Jackion  ▼.  Duke  of  Newcastle,  33  L.  J. 
(Chane.)  698;  Yatei  y.  Jack,  35  X.  J.  (dAanr.)  539;  DurtU  ▼. 
Priichard,  34  L.  J.  (CAanc.)  598,  an(i  35  X.  J.  (CAanc.)  223  ;  Law- 
rence V.  Austin,  34  JL.  J.  (CAanc.)  598;  Weatherley  v.  Kaif,  1  //em. 
^  3f.  349;  CAir^  y.  C/arAe,  35  L.  J.  {Chanc.)  151 ;  The  Cttrrien* 
Company  y.  Corbett,  13  X.  7.  154;  Stokes  y.  TAs  City  Offices  Com- 
pany, 13  L.  r.  81 ;  Smith  y.  Owen,  35  X.  J.  (CAimc.)  317;  JRotoii 
y.  Whittingham,  35  X.  J.  227;  Lyon  y.  DeUimore^  14  X.  T.  183; 
X>enf  y.  Auction  Mart  Company,  2  X.  Jtcp.  {Eg.)  338 ;  ^e66  y. 
Hunt,  12  Jtir.  (^.  5.)  558 ;  Waterlow  y.  Bacon,  12  Jur.  (N.S.)  614; 
Martin  v,  Headon,  12  Jtir.  387 ;  Calcrnfl  y.  Thompson,  ante,  p.  559; 
Top/in  y.  Jonef,  11  H.  of  L,  Cos,  290;  Lanfranchi  y.  Machtniie, 
36  X.  X  (CAiinc.)  518. 


1866. 
June  1,  5. 


BENYON  V.  FITCH. 


A  mortgage  of  fllHIS  bill  prayed  a  declaration  that  a  mortgage  of  a 
?nte^s3  reversionary  interest,  dated  the  26th  of  il;wi7, 1862, 

in  the  same      ought  to  stand  only  as  a  security  for  the  money  actually 

position  asa         ,  ,        j-x        x         j/* 

sale,  and  there-  advanced  and  interest,  and  for  a  reconveyance  upon 
fore  to  support  payment  of  the  amount. 

the  transaction  ^  '' 
the  mortgagee 

must  shew  Siat     The  circumstances  were  these:— The  Plaintiff  was 

he  gaye  full 

yalue.  entitled, 

A  mortgage 
of  a  reyersionary  interest,  depending  on  a  gentleman  dying  without  issue  male,  set  aside 
for  inadequacy  of  consideration,  although  the  risk  was  such  as  not  to  be  suaceptiUe 
of  accurate  yaluatiou. 

Loans  were  made  to  a  young  man  on  his  bills  at  exorbitant  interest,  and  when  they 
were  about  to  become  due,  he  mortgaged  his  reyersionary  interest  to  secure  the  amonnt 
and  a  further  adyance.  The  mortgage  being  set  aside  for  inadequacy,  held  that  the 
mortgagee  was  entitled  to  the  full  amount  of  the  bills  and  not  simply  to  the  money 
actually  advanced  on  them. 

On  setting  aside  the  sale  of  a  reyersion  for  inadequacy  after  four  years,  the  pur* 
chaser  is  not  entiUed  to  any  allowance  for  the  risk  he  has  ran  in  the  meantime. 

On  setting  aside  the  purchase  of  a  reyersion  for  inadequacy,  the  deed  stands  as 
a  security  for  the  money  actually  due,  and  if  it  be  not  paid,  the  bill  stands  dismissedy 
which  is  equivalent  to  a  foreclosure. 


BSMYON 
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entitled,  for  his  life,  in  remainder,  expectant  on  the       1866. 
death  of  David  Pugh,  and  in  default  of  male  issue  of 
David  Pugh,  to  certain  real  and  personal  estate  pro- 
ducing an  income  of  about  4,000/.  a  year.  Fitch. 

In  October,  1861,  the  Plaintiff,  then  of  the  age  of 
twenty-six,  had  lately  quitted  Oxford  and  was  in  pecu- 
niary difficulties.  He  applied  to  an  intimate  acquaint- 
ance to  assist  him  in  obtaining  money.  This  friend 
introduced  him  to  Collett  and  Colleti  introduced  him  to 
the  Defendants  Messrs.  Fitch. 

In  November,  1861,  the  Defendants  discounted  the 
Plaintiff's  bill  for  360/.  at  three  months,  and  they  re- 
tained 60/.  for  interest  and  BOL  nominally  for  costs. 

This  bill  became  due  in  February,  1862,  and  the 
Plaintiff  was  unable  to  pay  it ;  the  Defendants  thereupon 
renewed  it  for  three  months,  upon  the  Plaintiff's  giving 
an  additional  bill  for  160/.,  out  of  which  they  retained 
100/.  for  discount.  So  that,  as  between  these  parties, 
the  Plaintiff  received  only  300/.  in  respect  of  his  600/. 
bills;  in  addition  to  this  the  money  passed  through  the 
hands  of  ColUtt  who  retained  a  large  sum  nominally  for 
his  trouble. 

The  Plaintiff,  unable  to  pay  these  bills  and  requiring 
a  further  advance,  agreed  to  mortgage  his  reversionary 
interest  to  the  Plaintiff,  and,  by  an  indenture  dated  the 
26th  oi  April,  1862,  and  made  between  the  Plaintiff  of 
the  one  part,  and  the  Defendants  of  the  other  part,  the 
Plaintiff,  in  consideration  of  1,000/.  expressed  to  be  paid 
to  him  by  the  Defendants,  conveyed  to  them  the  free- 
hold and  personal  property  to  which  he  was  entitled  for 
Ufe  expectant  on  the  death  of  David  Pugh  without  issue 
male,  subject  to  redemption  in  three  events,  viz.,  if  the 
Plaintiff  should  pay  the  Defendants  8,600/.  on  the  death 

of 
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1866.  of  David  Pugh  or  should^  before  the  1st  of  May^  1863, 
pay  the  Defendants  2,000/.|  or  should,  on  or  before  the 
Ist  of  May,  1864,  and  in  the  lifetime  of  David  Pugh, 
pay  the  Defendants  3,000/. 

The  Plaintiff  covenanted  with  the  Defendants  abso- 
lutely, and,  with  reference  to  the  contingency,  that  he 
would,  on  the  death  of  David  Pugh  (in  case  the  Plain- 
tiff should  not  have  paid  the  sum  of  2,000/.  or  3,000/.  as 
thereinbefore  provided),  pay  to  the  Defendants  8,500/. 

The  1,000/.  expressed  to  be  paid  to  the  Plaintiff  was 
paid  as  follows: — his  bills  for  350/.  and  150/.  were 
banded  back,  470/.  were  paid  and  30/.  retained  for  costs, 
of  which  10/.  were  afterwards  returned. 

At  the  execution  of  the  mortgage,  the  Plaintiff  also 
accepted  another  bill  for  the  Defendants  for  350/., 
because  the  other  bill  was  in  the  hands  of  a  third  party, 
but  this  was  simply  for  the  accommodation  of  the  De- 
fendants. 

In  December,  1864,  the  Plaintiff  offered  to  repay  the 
1,000/.  with  8/.  per  cent,  interest  and  costs  and  any  sums 
paid  for  insurance,  but  which  was  refused. 

On  the  6th  of  February,  1865,  the  Plaintiff  instituted 
this  suit  for  the  purpose  above  stated. 

David  Pugh  was  stiil  living. 

Evidence  was  entered  into  as  to  value,  but  the  Court 
held  that  the  Defendants  had  failed  in  proving  that  they 
had  given  full  consideration  for  the  mortgage. 

Mr.  SouthgaU,  Mr.  Jessel  and  Mr.  Rawlinson  for  the 

Plaintiff. 
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Plaintiff.  The  mortgagee  of  a  reversionary  interest  is  1866. 
bound  to  shew  that  he  has  given  full  value;  a  mortgage 
in  that  respect  is  a  sale  pro  tanto  of  the  reversion; 
Bromley  v.  Smith  (a).  Here,  the  Defendants  have 
totally  failed  in  proving  that  they  gave  full  value,  and 
the  obligation  to  pay  is  not  upon  the  happening  of  the 
contingency,  but  is  absolute  to  pay  on  the  death  of 
David  Pughn  The  mortgage  being  set  aside,  the 
account  must  be  taken  from  the  beginning,  and  the 
exorbitant  charges  on  the  bills  disallowed,  as  was  done 
in  Croft  v.  Graham  (A).  They  also  referred  to  Totten- 
ham V.  Emmet  (c). 

» 

Mr.  Selwyn  and  Mr.  Cotterellf  for  the  Defendants, 
argued  that,  having  reference  to  the  nature  of  the  con- 
tingency, viz.,  death  without  issue  male,  which,  even 
according  to  the  Plaintiff's  witnesses,  was  not  susceptible 
of  valuation,  the  full  value  had  been  given.  That  the 
bill  transactions  were  now,  since  the  abolition  of  the 
usury  laws,  perfectly  valid,  and  during  the  panic  the 
Banh  of  England  had  advanced  money  at  10/.  per  cent. 
Consequently  the  full  amount  of  the  bills  must  be  allowed, 
even  if  the  mortgage  did  not  stand,  and  that  an  allow- 
ance ought  to  be  made  for  the  risk  and  peril  the  De- 
fendants had  run  of  losing  their  money,  by  the  happen- 
ing of  the  event  which  would  destroy  the  Plaintiff's 
interest.  They  cited  Perfect  v.  Lane  {d) ;  Headen  v. 
Rosher  {e) ;  Gowland  v.  De  Faria  (/) ;  Earl  Aid' 
borough  v.  Trye  (g) ;  Tynte  v.  Hodge  (A). 

Mr. 

(a)  26  Beav.  644.  (e)  M'Cleland  ^  Younger,  p. 

(b)  2  De  G.,  J.  4  S.  155.  100. 
(0  11  L.  T,  {N.  S.)  404,  and        (/)  17  Ves.  20. 

12  L  T.  (N.  S.)  S38.  {g)  7  CI.  *  Fin.  436. 

(<0  30  Beav.  197;  and  3  De         (A)  2  Hem,  Sf  M.  287. 
G.,  P.  $■  J.  369. 


674 


1866. 


CAS£S  IN  CHANCERY. 


Mr.  Souihgaie,  in  reply^  referred  to  Talbot  v.  Stani^ 
fcTth{a) ;  Chestefield  v.  Janssen  {b) ;  Baker  ▼•  Bent  (c). 


June  6.  The  Mastbr  of  the  Rolls. 

« 
This  is  a  suit  to  set  aside  a  mortgage  of  a  coutingent 

reversionary  interest  to  secure  a  large  sum  of  money. 

The  law  upon  the  subject  is  clearly  settled.    It  is  clear 

that  a  mortgage  of  a  reversionary  interest  stands  in 

exactly  the  same  position  as  a  sale  of  a  reversionary 

interest,  and  that  if  it  is  complained  of,  the  burthen  lies 

upon  the  mortgagee  or  purchaser  to  prove  that  he  gave 

a  fair  and  proper  price  for  it.     It  is  also  established, 

that  the  modern  alteration  with  respect  to  the  usury 

laws  does  not  affect  this  question. 

The  nature  of  the  case  is  this : — ^in  April,  1862,  the 
Plaintiff  owed  the  Defendants  600/.  upon  bills.  They 
had  advanced  only  360/.  upon  them,  but  still  that  was 
a  perfectly  legal  transaction,  and  500/.  were  due  upon 
those  bills.  Upon  the  26th  o(  April,  1862,  the  trans- 
action in  question  took  place.  The  bills  were  not  all  then 
due;  they  did  not  become  due  until  the  11th  of  May, 
1862.  The  Plaintiff  then  received,  nominally,  1,000/., 
and  he  secured  8,500/.  upon  the  reversionary  life  interest 
to  which  he  would  become  entitled,  if  his  uncle,  who  was 
then  fifty-six  and  had  not  married,  should  die  without 
male  issue.  The  income  of  the  property  was  a  little 
more  than  4,000/.  a  year.  In  that  state  of  the  case,  the 
Plaintiff  comes  to  set  this  transaction  aside,  and  there 


18 


(a)  1  John.  ^  E.  484. 
(6)  1  Atk.  340. 


(c)  1  HttSi.  4*  Ai.  224. 
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18  this  peculiarity : — be  does  not  come  to  set  it  aside  1866. 
after  the  reversion  has  fallen  in^  and  after  he  has 
taken  the  chance  of  the  contrary  result  (which  is  what 
most  persons  do);  but  he  files  his  bill  on  the  6th  of 
February f  1865,  to  set  aside  the  transaction,  while  the 
risks  are  still  continuing  and  going  on.  The  Defen- 
dantSj  instead  of  acceding  to  this,  insist  that  they  are 
entitled  to  retain  the  bargain.  I  think  it  has  been  well 
observed  in  these  cases,  that  there  are  some  instances  in 
which  it  is  impossible  to  ascertain  the  real  value  of  the 
reversionary  interest,  unless  it  is  sold  by  auction,  and  I 
think  that  this  is  one  of  those  cases. 

1  am  of  opinion  that  the  Defendants  fail  in  proving 
that  they  gave  the  full  consideration,  and  I  doubt  whether 
it  would  have  been  possible  for  them  to  have  proved  it, 
for  the  nature  of  the  transaction  itself  is  such  as  to 
throw  great  difficulties  in  their  way.  They  have  ex- 
amined three  actuaries  on  the  subject,  for  the  purpose  of 
shewing  what  ought  to  be  the  post  obit  sum  to  be  paid 
for  1,000/.  advanced.  One  of  them  says  it  should  be 
8,367/.  and  another  8,264/.,  both  of  which  is  below  the 
sum  contracted  to  be  given  by  the  Plaintiff,  the  third 
(Mr.  Jellicoe)  states  that  it  ought  to  be  9,666/. ;  but  his 
mode  of  stating  it  takes  away  the  effect  of  his  evidence: 
it  is  this  : — ^he  considers  it  to  be  of  that  value,  provided 
the  policies  of  insurance  which  have  been  made  upon 
the  Plaintiff's  life  should  be  given  up  to  him  at  the  end 
of  that  period,  when,  of  course,  they  would  be  of  very 
considerable  value.  But  it  is  not  incumbent  on  the 
person  who  has  advanced  the  money  to  effect  any  policy 
of  insurance,  and,  as  far  as  I  understand,  no  policy 
whatever  has  been  effected,  and  I  assume  that,  if  any 
had  been,  evidence  would  have  been  given  to  that  effect. 
The  policy  would  be  to  this  effect : — a  policy  that  the 
Plaintiff  would  survive  his  uncle  for  a  sufficient  number 

of 
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1866.  of  years  to  repay  the  8|000/.  together  with  interest  from 
the  death  of  the  uncle,  and  apparently  three  years  would 
have  been  amply  sufficient  for  that  purpose. 

But  there  is  another  circumstance  in  this  case,  which 
tells  very  strongly  against  the  Defendants,  which  is  this : 
they  insist,  and  the  actuaries  appear  to  proceed  upon 
that  fact,  that  they  are  entitled  to  be  repaid  for  the  risk 
they  have  run,  and  though  the  risk  has  turned  out  to  be 
nothing,  that  they  are  entitled  to  be  paid  for  it.  For 
instance,  the  transactions  took  place  on  the  26th  of 
April,  1862,  and  the  offer  to  repay  them  was  made  in 
December,  1864 ;  therefore  there  were  two  years  and 
about  nine  months  during  which  they  have  run  the  risk, 
and  they  say  they  ought  to  be  repaid  for  the  risk  during 
that  time,  because  the  Plaintiff  might  have  died  during 
that  period,  and  that  they  ought  to  be  indemnified. 
Accordingly  that  seems  to  have  been  the  way  in  which 
the  actuaries  have  made  out  a  calculation  about  being 
redeemed  at  the  end  of  four  years. 

But  then  comes  this  transaction : — the  Plaintiff  was  to 
receive  back  all  his  bills  and  to  be  paid  the  balance 
of  the  1,000/.  He  was  paid  the  balance  of  the  1,000/,, 
and  he  had  his  bills  returned  to  him,  but  only  upon 
his  renewing  one  and  accepting  another  bill — a  bill  of 
360/. — for  which  he  ran  the  risk  up  to  the  14th  oi  May, 
1863.  He  therefore  ran  the  risk  for  about  a  year  upon 
this  bill,  that  is,  if  any  misfortune  had  happened  to  the 
Defendants,  he  would  have  been  liable  to  pay  that  bill  in 
the  hands  of  a  bond  fide  holder.  Now  that  again  makes 
a  very  serious  alteration  in  the  transaction,  because  it  is 
not  merely  the  giving  up  of  the  bills' and  the  payment  of 
the  1,000/.,  but  it  is  the  payment  of  the  balance  of  the 
1,000/.  and  the  giving  up  of  the  bills  at  the  end  of  a 
year  and  eighteen  days,  provided  in  the  meantime,  the 

persons 
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persoDB  who  have  got  the  purchase-money  meet  with  no       1866. 
accident,  each  as  death,  bankruptcy  or  the  like,  which 
would  make  them  unable  to  pay  the  bills. 

In  addition  to  this,  there  is  also  this  circumstance  in 
the  present  case : — in  most  of  these  cases,  as  far  as  I 
can  find  from  those  I  have  examined,  the  covenant  is 
to  pay  upon  the  contingency  occurring ;  but  here  it  is 
absolute,  and  that  the  Plaintiff  shall  pay  the  8,500/. 
at  all  events,  I  doubt  whether  you  can  properly  take 
into  consideration  the  fact  of  whether  it  is  likely  that  the 
Plaintiff  would  or  would  not  be  able  to  pay  that  sum, 
if  the  contingency  did  not  fall  in ;  but  if  I  am  to  take 
that  into  consideration,  I  see  no  reason  to  shew  me  why 
he  should  not  be  able  to  pay  it. 

In  that  state  of  circumstances,  after  the  transaction 
had  taken  place  two  years  and  eight  months,  the  Plain- 
tiff offered  before  any  accident  occurred  to  repay  the 
1,000/.,  which  was  more  than  he  had  received,  and  5/. 
per  cent.  That  offer  was  refused.  A  month  later,  he 
offers  to  repay  the  money  with  8/.  per  cent,  and  also 
any  costs  that  may  reasonably  have  been  incurred  for 
the  purpose  of  setting  the  matter  right,  and  the  insur« 
ance  if  any.  That  also  is  refused,  I  think  the  De« 
fendants  were  ill  advised  not  to  accept  that  offer,  and, 
in  my  opinion,  that  is  more  than  they  were  entitled  to 
obtain. 

I  think,  after  considering  the  matter  very  fully,  that  I 
cannot  make  the  same  decree  as  was  made  in  one  or 
two  of  the  cases,  that  is  to  say,  to  take  an  account 
simply  of  what  was  the  amount  that  was  actually  paid. 
I  think  I  must  treat  the  sum  advanced  as  1,000/.,  and 
the  bills  for  500/.  as  good  and  bond  fide  bills,  having 
regard,  it  is  true,  to  the  very  large  discount  which  was 

VOL.  XXXV — IV,  p  p  upon 
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1866.       upon  them;  but  the  repeal  of  the  usury  laws  makea 
that  valid. 

I  am  of  opinion^  therefore,  that  the  Defendants  are 
entitled  to  have  the  l^OOOZ.  with  5/.  ^pet  cent,  interesty 
which  is  the  rate  which  the  Court  gives  on  setting 
aside  transactions  of  this  description ;  but  as  they  re- 
fused that  offer  and  a  much  larger  one  before  the  bill 
was  filed,  and  made  it  necessary  to  file  this  bill,  and 
have  put  the  parties  to  this  expense,  they  must  pay  the 
costs  of  the  suit. 

» 

If  the  amount  be  not  paid,  then  the  bill  will  be  dis- 
missed, and  the  Defendants  will  get  a  foreclosure ;  it  is 
exactly  like  a  bill  to  redeem. 


Note.— See  the  31  Vict,  c.  4. 


1865.  DOWN  t;.  ELLIS. 

Nov,  22,  23. 

The  Court  will  ^i^HE  Plaintiff,  Mrs.  Down,  mnrried  in  1800.  The 
not  act  on  the    M.     carriage  was  an  unhappy  one,  and  in  1802,  and 

unsupported  °  .  . 

testimony  of  a  immediately  after  the  birth  of  their  daughter,  she  and 
owTfavor!"'    ^^^'  husband  ceased  to  live  together. 

Money, 

which  was  gj^g  supported  herself  and  made  savings,  and  in  Jizn- 

standing  in  Ihe  .  .  '      . 

funds  in  the  nary,  1831,  she  invested  a  sum  of  200/.  in  the  funds  in 
ried  woma^^^'  the  name  of  her  daughter.  A  second  transaction  of  the 
was  claimed,  same  description  afterwards  look  place.  In  1832  the 
cease  and  that  daughter  married  the  Rev.  Thomas  Owen,  and  the  stock 
of herhushand,  ^J^g  transferred  into  the  name  of  the  married  daughter. 

by  her  mother,  ^ 

as  having  been  *    *  In 

invested  by  her 

while  separated  from  her  husband  in  lier  daughter's  name.    The  only  evidence  of  the 

trust  was  the  affidavit  of  the  mother  and  proof  that  the  dividends  had  been  received 

by  her  with  the  assent  of  the  daughter  and  her  husband.    The  Court  heUf  t^e  daim  of 

the  mother  established. 


Down 
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In  1 838  three  further  sums  were  invested  in  the  fands  in       1865. 

the  same  name,    Mr.  Down  died  in  1839,  the  daughters 

Mrs.  Owm,  died  in  I860,  and  Mr.  Owen  died  in  1862. 

At  the  death  of  the  daughter  the  fund  consisted  of  600/.        E1.LI8. 

New  £3  per  Cent,  standing  in  the  daughter's  name. 

It  did  not  appear,  independently  of  the  Plaintiff's 
affidavit,  how  the  dividends  had  been  dealt  with  down 
to  1838,  but,  in  that  year,  Mr.  and  Mrs.  Owen  executed 
a  power  of  attorney  enabling  John  Baker  to  receive  the 
dividends,  which  were  paid  over  to  the  Plaintiff  down 
to  the  year  1864. 

The  Defendant,  the  executor  of  Mr.  Owen,  who  was 
also  the  administrator  of  Mrs.  Owen,  then  claimed  the 
600/.  stock  as  part  of  Mr.  Owen^s  personal  estate.  In 
consequence  of  this  claim,  the  Plaintiff  instituted  this 
suit,  praying  a  declaration  that  the  600/.  stock  belonged 
to  her  and  to  have  it  transferred  to  her.  She  stated  as 
follows : — 

"  The  Plaintiff,  while  living  apart  from  her  husband^  ' 
acted  as  housekeeper  in  various  families  of  distinction, 
and  by  that  means  not  only  supported  herself  but  saved 
money.  These  savings  she  from  time  to  time  invested 
in  the  funds,  the  stock  being  purchased  in  the  name  of 
her  daughter,  Georgiana  Frances  Down,  in  order  tq  pre- 
vent it  from  the  interference  of  the  Plaintiff's  husband. 
Qeorgiana  Frances  Down,  from  the  time  of  her  father's 
desertion  of  his  family  until  her  marriage,  supported 
herself  as  a  governess  and  even  saved  money  out  of  her 
earnings.  These  savings  she  invested  in  h^r  own  name, 
in  the  same  stocks  in  which  the  Plaintiff  invested  her 
savings,  so  that  the  aggregate  of  the  two  classes  of 
savings  made  one  fund.  The  agreement  between  tha 
Plaintiff  and  her  daughter  was,  that  the  dividends  of  the 

whole 
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1865.  whole  fund  should  be  paid  to  the  Plaintiff  during  the 
joint  lives  of  the  Plaintiff  and  her  daughter^  and  that 
tAe  survivor  should  take  the  whole  capital.  This  was 
ne?er  reduced  into  writingi  but  was  distinctly  agreed 
between  the  Plaintiff  and  her  daughter;  as  the  difference 
in  age  between  the  Plaintiff  and  her  daughter  was  some 
thirty  years,  the  chances  were  much  against  the  Plain- 
tiff's being  the- survivor." 

The  only  evidence  of  this  trust  was  the  affidavit  of  the 
Plaintiff,  which  however  was  cQrroboi'ated  by  the  cir- 
cumstances of  her  receipt  of  the  dividends,  with  the 
assent  of  the  daughter  and  her  husband. 

The  Defendant  said  as  follows: — ''I  find  no  mention 
amongst  the  papers  of  the  said  testator,  of  any  such 
arrangement  as  that  alleged  by  the  said  bill  to  have  been 
made  with  reference  to  the  said  sum  of  600/.  £3  per 
Cent.  Bank  Annuities,  nor  anything  to  shew  that  the 
Plaintiff  has  or  ever  had  any  interest  whatever  therein, 
and  I  am  wholly  ignorant  of  the  alleged  matters  upon 
which  the  Plaintiff  founds  her  claim  to  be  entitled  to 
the  Bank  Annuities.'*  He  insisted  on  the  Statute  of 
Frauds,  there  being  no  trust  manifested  and  proved  by 
any  writing  signed  by  the  testator  and  his  wife* 

Mr.  Baggallay  and  Mr.  Wichens  for  the  Plaintiff. 

Mr.  Speedy  contrd,  for  the  executor  of  the  husband. 
There  is  nothing  but  the  affidavit  of  the  Plaintiff  to  sup- 
port her  claim  to  these  funds  standing  in  the  name  of 
her  daughter.  There  is  no  independent  proof  that  the 
money  belonged  to  the  mother,  or  that  there  was  any 
such  agreement  as  that  stated  by  her.  The  Court  cannot 
act  oh  such  evidence ;  Nunn  ▼.  Fabian  (a).    There  is 

no 

(d)  35  Law  J.  (Chanc,)  140. 
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no  evidence  oF  any  declaration  of  the  daughter,  or  that       1865, 
she  did  not  receive  the  di?idend8  from  1831  to  1838. 

Secondly,  the  purchase  of  the  stock  by  a  parent  in  the 
name  of  the  child  was  an  advancement,  which  is  not 
rebutted  by  her  receipt  of  the  dividends;  Sidmouth 
v.  S%dmouth{a)\  Williams  v.  WiUiam${]b)\  Grey  v. 
Greyic). 

As  regards  200/.^  a  portion  of  this  fund,  it  is  admitted 
that  it  belonged  to  the  daughter. 

^    The  Master  of  the  Rolls. 

I  think  that  the  preponderance  of  the  evidence  is  in 
favor  of  the  Plaintiff.  I  quite  assent  to  the  statement : — 
that  the  Court  cannot  act  on  the  unsupported  testimony 
of  a  person  in  his  own  favor.  Were  it  otherwise, 
in  the  course  of  the  administration  of  a  testator's 
estate  in  the  Court,,  any  person  might  come  in  and  say 
the  testator  owed  me  1,000/.,  and  substantiate  it  by  his 
own  unsupported  oath.  It  never  is  my  practice  to 
fillow  a  claim  upon  the  unsupported  testimony  of  the 
claimant  {dj,  there  must  be  some  attendant  circum- 
stances, or  some  facts  established  aliunde,  which  cor- 
roborate the  claim,  and  these  may  be  rebutted  by  the 
other  side. 

The  present  claim,  therefore,  is  to  be  established 
independently  of  the  testimony  of  the  Plaintiff.  The  facts 
are  these: — In  1831,  when  the  first  transaction  took 
place,  the  Plaintiff,  a  married  woman,  who  had  been 

abandoned 


(a)  2  Beav,  456.  (d)  Grant  v.  Grant,  34  Beav. 

b)  32  Beav.  370.  623. 

f)  2  Swan,  594. 


i: 
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1865. 


abandoned  by  her  husband  and  was  living  with  her  only 
daughter^  makes  an  investment  of  200/.  in  the  name  of 
her  daughter.  It  is  obvious  that  it  could  not  safely  be 
made  in  the  name  of  the  mother,  as  the  husband  might, 
in  that  case,  have  taken  the  money,  and  it  is  not  too 
much  to  assume  that  they  believed  that  he  would  have 
done  so.  The  only  protection  for  the  mother  was,  to 
invest  it  in  the  name  of  the  daughter.  A  second 
transaction  of  the  same  description  took  place,  and  the 
year  after  the  daughter  married.  Now  I  must  assume 
that  the  daughter's  husband  knew  that  these  sums  had 
been  invested  in  his  wife's  name.  It  is  certain  that  he 
knew  it  six  years  after,  for  h^  executed  a  power  of  at* 
torney  to  enable  the  bankers  to  receive  the  dividends. 


I  do  not  know  whether  it  is  proved  that  the  dividends 
were  received  by  the  Plaintiff  up  to  that  time,  but  this 
is  proved : — that  the  husband  of  the  daughter  did  not 
touch  any  money,  and  this  is  certain : — that  if  it  had  been 
his  wife's  money  he  might  have  taken  it.  All  this  is  in 
favor  of  the  statement  in  the  Plaintiff's  affidavit,  and 
it  is  not  probable  that  a  Welch  clergyman,  who  does 
not  appear  to  have  been  wealthy,  should  not  touch 
the  money,  if  really  his  wife's,  but  allow  it  to  remain 
in  his  wife's  name.  Six  years  afterwards,  and  in 
1838,  three  other  sums  were  invested  in  the  name  of 
the  clergyman's  wife,  and  there  is  distinct  evidence 
that  the  dividends  were  paid  to  the  mother,  because 
the  clergyman  and  his  wife  executed  a  power  of  attorney 
to  receive  the  dividends,  which  were  received  under  it 
from  1838  to  1862,  and  paid  to  the  mother  for  twenty- 
four  years.  All  the  investments  were  made  during 
the  life  of  the  Plaintiff's  husband  who  died  in  1839, 
and  while  there  was  therefore  an  obvious  motive  for 
investing  the  money  in  the  name  of  the  daughter.  If  it 
belonged  to  the  daughter,  why  did  not  her  husband  have 

it 
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it  IransFerred  into  his  own  name?  The  inference  is 
this : — that  he  considered  it  trust  money  invested  in  the 
name  of  his  wife.  The  daughter  died  in  1 860,  and  he 
died  in  1862j»  but  he  took  no  proceedings  to  take  pos- 
session of  the  fund,  and  he  allowed  the  dividends  to  be 
received  by  the  Plaintiff  during  his  life.  The  conclusion 
is,  that  he  considered  it  the  Plaintiff's  money.  The 
Plaintiff  is  now  ninety  years  of  age  and  it  was  reason- 
able to  expect  that  he  would  be  the  survivor. 


583 
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The  Plaintiff's  story  appears  truthful,  she  does  not 
say  that  all  the  600/.  was  her  money,  which  she  might 
have  said,  but  that  this  sum  arose  from  the  joint  savings, 
and  that  it  was  agreed  that  she  should  have  the  divi- 
dends for  life,  and  that  the  survivor  should  take  the 
principal  fund« 


I  think  the  evidence  is  sufficient  to  establish  the  case 
of  the  Plaintiff,  and  I  will  make  a  declaration  accord- 
ingly. 
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Feb.  21,22. 


BEDFORD  V.  BEDFORD. 


l^is  wS'y  "^  rpHE  testator,  by  his  wiU  dated  in  1867,  devised  and 
personal  estate  bequeathed  his  freehoId|  copyhold  and  personal 

upo^tm^  out  estate  to  trustees, "  upon  trust,  in  the  first  place,  by 
of  the  rents      and  out  of  the  rents  and  annual  produce,  or  by  sale  or 

orby  a^sale  or  other  disposition  thereof  or  of  any  part  thereof,  or  by 
other  disposi-    gy^jjj  ^fj^^^  y^^y^  ^^j  means,  as  they  should  think  fit 

tion  thereof,  •'  .         r   %^/m 

to  raise  an  and  advisable,  to  raise"  an  annuity  of  240i.,  and  to 
wTKr^"  pay  it  to  his  wife  during  her  life ;  and  subject  thereto 
taui  legabies,  to  raise  and  pay  several  legacies,  and  to  invest  the 
the  surplus.^  surplus  of .  the  rents,  issues,  profits  and  produce  of 
He  directed  a    his  real  and  personal  estate.  And  he  declared,  that  his 

sftls  of  his  rofl.! 

estate  after  the  trustees  should  stand  seised  of  his  real  and  personal 
wife^and^"  estate  (after  answering  the  purposes  aforesaid)  upon 
his  residue  to  trust,  after  his  wife's  decease,  to  sell  his  freehold,  copy- 
Hekl  \haTtha  ^^'^  ^^^  leasehold  estates.  And  he  declared  his  will  to 
personal  estate  be,  "  that  the  moneys  which  should  arise  by  or  from 
marily  charged  ^^^^  ^^^^  OT  sales  aforesaid  should  be  deemed  to  be  ptart 
nuU  *  b^  t"th  ^  ^^  personal  estate,  and  should  be  subject  to  the 
the  real  and  dispositions  thereinafter  made  concerning  bis  residuary 
?o3^^  personal  estate ;"  and  that  his  trustees  *'  should  stand 

common  fund    possessed  of  and  interested  in  all  his  said  residuary 
ment     ^'       personal  estate,  and  the  money  to  arise  from  the  sale  of 
A  testator     hig  ye^l  estate,  and  the  surplus  rents,  issues,  profits  and 

gave  his  real  ,  ,       \.  .     f        ^         ,       i  i.  t.- 

and  personal     produce  thereof  respectively,  after  the  decease  of  bis 

telJln  traTto  ^^^^'  *^  ^"""^^  "^^  ^'®  ^^^  ®^^®  *^^*'*  "^^^^  Bedford  and 
raise  an  an-       William  Bedford  and  his  daughter  Susan  Marxf*  abso- 

widow  aad  in-  ^^^^1%  ^^  equal  shares  as  tenants  in  common. 

vest  the  sur-  The 

plus;  and  after 


her  death  he  directed  a  sale  of  his  real  estate,  and  declared  that  the  produce  "  should 
be  deemed  to  be  part  of  his  personal  estate  and  should  be  subject  to  the  dispoddon" 
of  his  personal  estate,  which  he  gave  to  his  children,  fltfirf,  that  the  realty  was  con- 
verted into  personalty  only  for  the  purposes  of  the  will,  and  that  the  heir  of  the  testator 
was  entiUed  to  so  much  of  the  real  estate  as  had  lapsed  by  the  death  of.  a  child  in  the 


testator's  lifetime. 
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The  testator  died   in   1858,  but  his  son   William       1866. 

Bedford  had  previously  fiied  a  bachelor.  v^n-^^/ 

Bbdposd 
o. 
Two  questions  arose ;  first,  whether  the  widow's  an*     Bbdposd. 

nuity  was  payable  rateably  out  of  the  real  and  personal 

estate;  and,  secondly,  whether  the  one-third  share  of 

the  produce  of  the  real  estate,  which  lapsed  by  the  death 

of  William  Bedford  in  his  father's  lifetime,  was  to  be 

considered  as  real  or  personal  estate. 

Mr.  J.  H.  Palmer  and  Mr.  De  Oex,  for  the  Plaintiff 
(the  heir-at-law),  argued  that  the  personal  estate  was 
the  primary  fund  to  resort  to  for  payment  of  the  widow's 
annuity,  and  they  distinguished  this  case  from  the 
others,  by  the  circumstance  thatHhe  power  of  sale  did 
not  arise  until  after  the  death  of  the  widow.  On  this 
point  Bovghtan  v.  Boughton  (a)  ;  Tench  v.  Cheese  (&), 
were  referred  to. 

Secondly,  that  though  the  testator  had  declared  that  . 
the  produce  of  his  real  estate  should  be  deemed  per- 
sonal estate,  still  that  this  conversion  was  limited  to  the 
purposes  and  for  the  persons  after  mentioned  in  regard 
to  the  real  estate,  and  that,  to  the  extent  that  those 
purposes  failed,  the  heir-at-law  was  entitled.  On  this 
point  Taylor  v.  Taylor  {c)\  Phillips  v.  Phillips  (d); 
Achroydy.  8mUhson{e);  Fitch  v,  Weber (f);  WiUiams 
V.  Williams  {g),  were  cited. 

Mr.  Selioyn  and  Mr.  CoitreU,  contra.  First,  there  is 
a  mixed  common  fund  provided  for  the  payment  of  the 
annuity,  and  it  is  therefore  payable  rateably  out  of  the 

real 

(a)  1  H,  qf  L,  Cas,  406.  (e)  1  Bro.  C.  C.  603. 

(6)  6  De  O.,  M.  *  G.  453.  C/)  «  ^^^^^  l^^- 

(c)  3  De  G.,  M.  *  G.  190.  (g)  5  Law  J.  {Chanc.)  84. 

(d)  1  %/.  ^  £.  G49. 
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1865.  real  and  personal  estate.  Secondly^  there  is  not  only  an 
absolute  power  of  sale,  by  which  the  real  estate  is  con- 
verted into  personalty,  but  there  is  a  positive  declaration 
Bedford,  ^jj^t  the  produce  of  the  sale  of  the  real  estate  shall  be 
deemed  part  of  the  testator's  personal  estate.  There  is 
therefore  an  absolute  conversion,  and  the  lapsed  share 
of  (he  freeholds  is  divisible  as  personalty  amongst  the 
next  of  kin  and  the  representatives  of  the  widow. 

Mr.  C  Browne^  Mr.  W.  Rudall  and  Mr.  Bahington 
for  other  Defendants. 


The  Master  of  the  Rolls  was  of  opinion  that  the 
real  and  personal  estate  and  the  rents,  issues,  profits 
and  produce  thereof,  respectively,  were  charged  with  and 
formed  one  common  fund  for  the  payment  of  the  an- 
nuity of  240/,  to  the  testator's  widow.  Secondly,  that 
William  BedfortTs  one-third  share  of  the  real  and  per- 
sonal estate  lapsed  by  his  death  in  the  testator's  lifetime, 
and,  so  far  as  the  same  consisted  of  real  estate,  devolved 
on  the  Plaintiff  as  the  testator's  heir-at-law,  and,  so  far 
as  the  same  consisted  of  personal  estate,  devolved  on 
the  testator's  widow  and  his  two  surviving  children,  his 
next  of  kin. 


CASES  IN  CHANCERY.  587 

1866. 


WOOD  V.  WOOD. 

Fth.  28. 

rriHE  testator  gave  his  real  and  personal  estate  to  Under  a  gift 
trustees,  in  trust,  as  to  his  residuary  personal  estate,  a°«ftrby 'sub- 

for  his  daughter  Elizabeth  and  his  five  sons  by  name,  stiiution,  to 
-,_.-,  -  •  t*  1  '    their  children 

and  he  directed  the  trustees,  out  of  the  rents  of  his  in  the  event  of 
real  estate,  to  pay  an  annuity  to  his  widow  during  her  *"^^  parents 

^        f-  J  J  ^  o  dying  leaving 

widowhood,  and  to  pay  and  divide  the  residue  of  the  rents  issue.    Held, 
to  and  among  his  six  children.    And  after  the  decease  or  ^^^  children 
second  marriage  of  his  widow,  he  directed  a  sale  of  his  the  event  must 

1  111-  1      t        t  .  til  happen  prior 

real  estate;  and  he  directed  that  his  trustees  should  to  the  period  of 
stand  possessed  of  the  moneys  to.  arise  therefrom  "  upon  ^"J^J^^J^."' 
trust  to  pay  and  divide  the  same  equally  amongst  his  directed  his 
said  children  and  the  issue  of  such  of  them  as  should  b^sold^on  the 
die  leaving  issue,  in  equal  shares  as  tenants  in  common,  death  of  his 

widow  and  the 

the  issue  of  any  such  children  being  respectively  entitled,  produce  paid  to 
amongst  them,  to  such  share  only  as  their,  his  or  her  ™  "*  "/V^" 
parent  or  parents  would  have  been  entitled  to  if  living,    issue  of  such  of 

them  as  should 
die  leaving 

^*  Provided  nevertheless,  and  he  declared,  that  in  case  issue/' equally, 
any  of  his  said  sons  or  his  said  daughter  should  die,  "the^  issue  of 
dther  in  his  lifetime  or  after  his  decease,  without  leaving  children 
any  child  or  children  him  or  her  surviving  who  should  ^j^^^f  enUtled 

live  to  attain  the  age  of  twenty-one  years,  then  and  in  amongst  them 
-  ,.,,  ,.  «  t  ^  s'^ch  share 

such  case  the  right,  share  and  interest  of  any  such  sons  only  as  their 

or  of  his  daughter  should  go  to  and  be  equally  divided  parents  would 

o  o  n       J  .   haye  been  en* 

between  and  amongst  such  of  his  children  and  grand*^  titled  to  if 

.  livinff "     The 

children  as  should  be  alive  at  the  time  of  the  death  of  ^jjj  contained 
the  person  last  entitled  to  such  share  or  interest  per  a  gift  over,  in 

..  ,       ^  .     „  case  of  any  of 

stirpes  and  not|7er  capita,  the  children 

The  dying  in  the 
testator's  "  life* 
time  or  after  his  decease"  without  leaving  a  child.     Held,  that  a  child  who  survived 
the  widow  became  absolutely  entitled,  and  that  her  children  took  nothing. 
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1866.  '^^  testator  died  in  1856,  and  his  widow  died  in 

September,  1864. 

The  testator's  daughter,  Elizabeth,  married  after  his 
death ;  she  survived  the  widow  and  died  in  November, 
1864,  leaving  three  children. 

The  question  was,  whether  the  share  of  Elizabeth  was, 
in  equity,  personal  estate  and  belonged  to  her  husband, 
or  whether  it  passed  to  her  three  children. 

Mr.  Bagshawe  for  the  Plaintiff,  a  son. 

•  •  • 

Mr.  Nalder  for  the  other  sons  and  the  trustees. 

Mr.  Sroderick,  for  the  husband  of  Elizabeth,  argued, 
that  this  was  an  absolute  vested  gift  to  the  six  children, 
subject  to  a  gift  to  the  issue  by  way  of  substitution  if 
any  child  of  the  testator  died  before  the  period  of  divi- 
sion, i.  e.  before  the  death  or  second  marriage  of  the 
widow. 

Mr.  Dunning  for  the  three  children  of  Elizabeth. 
This  is  not  a  gift  to  a  class  but  to  persons  nominatim, 
and  in  substance  it  is  a  gift  to  the  parents  for  life,  with 
remainder  to  their  children ;  Wild's  Case  (a) ;  Avdsley  v. 
Horn{b)\  Parsons  v.  Cohe{c).  The  word  "issue" 
must  be  construed  "  children ;"  Sibley  v.  Perry  {d) ;  and 
that  this  is  the  meaning  of  the  testator  is  shewn  both 
by  his  reference  to  their  ^'parents,''  and  also  by  the 
subsequent  use  of  the  word  "  children"  in  the  proviso. 

The  children  can  only  take  in  one  of  three  ways, 

that 

(a)  6  Co.  Rep.  1 7.  (r )  4  Dretc.  296. 

(6)  26  Beat.  195,  and  1  De         (d)  7  Ffi.  522. 
G.,  F.  4  J.  226. 
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that  is,  either  concarreDtly,  by  subBtitution,  or  in  8Uc-> 
'cession.     They  cannot  take  concurrently  with  their 
parents,  for  they  are  to  take  the  whole  share  of  their 
respective  parents;  neither  can  they  take  by  way  of 
sa  bstitntion,  for  Uie  word  used  by  the  testator  is  '^and 
the  issue''  and  not  ''or  the  issue"  in  the  alternative. 
They  therefore  take  by  succession^  and  this  is  made 
more  dear  by  the  gift  to  them  if  their  parents  "  should 
die  leaving  issue/'  which  dying  is  unlimited  and  cannot 
be  restricted  to  a  death  in  the  widow's  lifetime;  and 
besides,  the  proviso  is  express,  in  case  any  of  the  testator's 
children  ''  should  die  either  in  his  lifetime  or  after  his 
decease."    The  gift  in  case  of  death  without  issue  can- 
not be  limited,  so  neither  can  the  terms  of  the  gift  in 
case  of  death  leaving  issue ;  the  children,  therefore,  are 
entitled  on  the  deaths  of  their  parents,  whenever  that 
migh  t  happen. 
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The  Master  of  the  Rolls. 

I  think  it  clear  that  the  testator's  six  children  took 
this  property  on  the  death  of  the  widow.  All  the  trusts 
arise  on  her  death  or  second  marriage,  upon  which 
event  the  property  is  to  be  sold  and  the  produce  divided. 


It  is  not  given  to  a  class,  but  to  the  testator's  six 
children  by  name,  and  to  the  issue  of  such  of  them 
as  shall  die  leaving  issue.  This  case  is  therefore  dis* 
tinguishable  from  all  those  cited,  because  there  the 
children  take  something  during  iheir  mother's  life  and 
have  an  interest  vested  in  them,  but  here,  I  think,  the 
issue  take  nothing  except  in  the  event  of  the  parent 
dying  before  the  period  of  distribution.  The  testator 
obviously  means  this : — I  direct  the  produce  of  my  real 
estate,  which  is  to  be  sold  after  my  wife's  death  or 

second 


Wood 

V. 
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1866.  second  marriage,  to  be  divided  into  six  shares,  and 
such  of  my  six  children  as  shall  be  living  at  the  death 
or  second  marriage  of  my  widow  shall  take  their  sixth 

Wood.  share ;  but  if  any  be  then  dead  leaving  issue,  his  issue 
shall  take  the  share  which  his  parent  '^  would  have 
taken  if  living."  On  the  words  of  the  gift,  taken 
alone,  there  can  be  no  question,  for  the  whole  thing 
is  to  be  determined,  and  the  sale  and  division  is  to  take 
place  on  the  death  or  second  marriage  of  the  widow. 
The  real  estate  is  to  be  then  sold  and  the  produce  divided 
into  six  shares  and  '*  paid  to  and  equally  divided"  amongst 
his  six  children  if  then  living. 

No  question  arises  as  to  any  child  of  the  testator 
predeceasing  the  widow,  and  therefore  the  fund  is  dfvi* 
sible  in  sixths  between  his  six  children. 

«  The  only  question  which  arises  upon  the  subsequent 

proviso  is  this: — whether  it  has  cut  down  the  plain 
absolute  gift  to  the  six  children  to  an  estate  for  life. 

Unless  you  limit  the  effect  of  this  proviso  to  a  death 
before  the  period  of  distribution,  it  will  be  in  direct 
opposition  to  the  previous  gift  The  Court,  to  make 
the  whole  of  this  will  consistent,  says,  that  this  proviso 
applies  to  the  event  previously  mentioned,  namely,  to 
the  period  of  distribution,  in  which  case  no  conflict  will 
arise,  and  the  whole  will  have  a  distinct  and  consistent 
meaning. 

J  think  this  clause  provides  for  the  event  of  any  one 
of  his  six  children  dying  without  leaving  a  child  before 
the  period  of  distribution,  which  was  possible,  and,  in 
that  case,  his  share  is  given  to  ^'such  of  his  children 
imd  grandchildren  as  should  be  alive  at  the  time  of  the 

death 
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death  of  the  person  last  entitled  to  such  share  or  interest 
per  stirpes,  and  not  per  capita.'^ 

This  appears  to  be  a  distinct  and  intelligible  meanings 
and  it  makes  the  whole  consistent. 
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I  read  the  gift  to  the  children  as  taking  effect  in  case 
of  the  death  of  their  parents  before  the  period  of  distri- 
bntion,  and  here,  the  fact  of  the  mother  dying  after  that 
period  and  before  payment  cannot  give  to  the  children 
a  right  to  that  to  which  their  mother  was  already 
entitled. 

I  must  declare  that  all  the  six  children  of  the  testator 
became  entitled  upon  their  surviving  their  mother. 


LLEWELLYN  v.  ROUS. 

Jpr.  19,  24. 

T3  Y  a  marriage  settlement,  dated  in  1797,  certain  here-  Royalties  pay- 

ditaments  were  settled  on  Capel  Hanhury  Leigh  caiiy^urder" 
for  life,  with  remainders  over.  leases  granted 

subsequent  to 
the  Apportion- 

The  settlement  contained  a  power  authorizing  Capel  "^^nt  Act 

rr     »  T-  •  »  t  (1834)  by  a 

Hanhury  Lei^h  to  grant  leases.  tenant  for  life 

under  a  power 

Ccgf^el  Banbury  Leigh  died  on  the  22nd  of  November^  setllement*"  * 
1860.  After  his  death  a  question  arose,  between  his  repre-  pn^^  ^  ^^^^ 
sentatives  and  the  persons  entitled  in  remainder,  whether  apportionable. 
the  estate  of  Capel  Hanhury  Leigh  was  entitled  to  an  ,.  '^^®  ^PP^/" 

^  .  tionment  Act 

apportioned  part  of  the  royalties  payable  upon  certain  (1834)  applies 
mining  leases  granted  by  him,  in  pursuance  of  the  power  ^  ^^^^^  ^^i^ 
contained  in  the  settlement  of  1797,  of  certain  portions  instrument 
of  the  estates  therein  comprised.  life  interest  is 

One  subsequent  to 
that  act,  and 
also  where  the  lease  is  subsequent  to  it. 


Llewellyn 
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1866.  One  of  such  leases  was  dated  the  25th  of  May,  1 887, 

and  one  half-year's  payment  of  royalties  accrued. due 
under  such  lease  on    the  25th  of  November,   1861. 

Rous.  Another  of  such  leases  was  dated  the  5th  of  May,  1938, 
and  a  quarterly  payment  of  royalties  accrued  due  there* 
under  on  the  29th  of  November,  186L  The  third  of 
such  leases  was  dated  the  24th  of  November,  1846,  and 
a  quarterly  payment  of  royalties  accrued  due  thereunder 
on  the  29th  of  September,  1861.  The  fourth  of  such 
leases  was  dated  the  18th  o(  March,  1861|  and  a  half- 
yearly  payment  of  royalties  accrued  due  thereunder  on 
the  29th  of  September,  1861. 

The  bill  prayed  a  declaration  that  the  quarterly  or 
half-yearly  payments  of  the  royalties  which  accrued  due 
in  the  months  o(  September  and  November,  1861,  under 
these  several  leases  were  not  apportionable,  and  that 
the  estate  of  Capel  Hanbury  Leigh  was  not  entitled  to 
any  portion  of  such  royalties. 

This  question  depended  upon  the  construction  of  the 
Apportionment  Act,  4  &  6  WilL  4,  c.  22  (a),  which  came 
into  operation  on  the  16th  of /une,  1834. 

Mr.  Selwyn,  Mr.  Freeling,  Mr.  Baggallay  and  Mr. 
Upton  argued  that  there  was  no  apportionment.  They 
cited  Re  Marhby  (6) ;  Knight  v.  Boughton  (c) ;  Fletcher 
V.  Moore  {d)\  Plummer  v.  Whiteley{e);  Lock  v.  -De 
Burgh  (/)  ;  Wardroper  v.  Cutfield  (g). 

Mr.  Pemberton,  for  the  executors  of  Capel  Hanbury 

Leigh,  argued  that  these  rents  were  apportionable.    He 

referred  to  the  cases  already  cited. 

Mr. 

(a)  See  2  Chiltyt  SiaL  {^rd        (d)  26  Law  J.  {Chanc)  530. 
edit.)  1137.  (e)  John.  585. 

(6)  4  Mj/l.  ^  Cr.  484.  (/)  4  De  O.  4^  S.  470. 

(c)  12  Beav.  312.  (g)  \0  Jur.  194. 
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Mr,  Jessel^  Mr,  Druce  and  Mr.  ffanson  for  other       1866. 
parties,  ^-"n/-^/ 

Llewellyn 

V. 

Mr,  Selwyn,  in  reply,  cited  8l  Aubyn  v,  StAuhyn  (a).       ^^^'* 


21&6  Master  of  the  Rolls. 

It  is  impossible  to  get  over  the  decided  cases,  for  ^Apr.  24, 
there  are  four  of  them  which  determine  that  this  is  a 
case  for  apportionment.  I  should  have  no  difficulty  in 
coming  to  the  same  conclusion  as  Vice-Chancellor  Wood, 
that  the  act  applies  to  both  cases,  that  is,  both  where 
the  instrument  creating  the  interest  is  dated  after  the 
statute,  and  also  where  the  lease  which  gives  rise  to  the 
question  bears  date  subsequent  to  the  statute.  The  act 
bears  that  construction,  and  the  only  thing  against  it 
is  the  case  of  SL  Aubyn  v.  St.  Aubyn  (a),  which  de- 
termines, that  unless  the  payments  are  periodical,  the 
act  does  not  apply ;  and  it  is  inferred  from  this,  that 
if  you  hold  that  the  statute  applies  to  both  cases,  viz., 
where  the  instrument  creating  the  interest  and  where 
the  lease  is  after  the  act,  it  is  very  difficult  to  reconcile 
that  construction  with  holding  that  the  act  applies  to 
royalties,  the  payment  of  which  depends  on  the  quantity 
of  ores  raised.  On  that  I  express  no  opinion.  But  my 
opinion  is,  that  the  weight  of  argument  is  in  favor  of  the 
statute  applying  to  both  cases  rather  than  to  one  only. 
This  is  a  remedial  act,  intended  to  give  to  the  estate  of 
a  tenant  for  life,  who  might  die  before  the  rent  became 
due,  a  fair  proportion  of  it  down  to  his  death.  It  is, 
therefore,  to  be  construed  liberally,  and  I  adopt  the 
decision  of  the  Vice-Chancellor  Wood,  and  the  other 
decisions  which  hold  that  the  act  applies  to  both  cases. 

(a)  1  Drew.^Sm.6U. 
VOL.  XXXT— IV.  Q  Q 
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Dee.  19,  22. 
A  testator  gave  IBBOTSON  V.  ELAM, 

his  real  and 

personal  estate  TN  January,  1860|  the  testator  William  F.  IbhoUon 

tnisVto  convert  (^**^  ^^^^  ^^  March,  1864),  executed  partnership 

andinves^afid  articles^  whereby  he  and  his  mother  and  brother  agreed 
them  to  permit  that  the  prior  partnership  should  continue  in  force  for 
his  wife  to  re-  g^^  years,  even  though  any  of  them  should  die  before 
his  deathy  the  the  expiration  of  that  term .  The  articles  provided,  that, 
come°w"uallV  "  before  any  division  of  the  profits,  each  partner  should, 
produced  by  at  the  end  of  each  year,  be  duly  credited  with  interest  at 
perty,  howso-  the  rate  of  5  per  cehU  upon  the  amount  of  the  capital  he 
ever  consti-      ^^  gj^^  possessed  in  the  business  at  the  beginning  of 

vested."    The  such  year.'*    The  fifth  article  provided,  that  "  the  pro- 

Tart'lJershi^  '"  ^^  ^^  *^  business  should  be  annually  divided,  in  equal 
the  accounts  of  proportions,  between  the  partners/'  It  was  also  agreed, 
which  were  that  on  the  death  of  any  partner  before  the  expiration 
made  up  in  Qf  the  term,  the  time  to  be  given  for  the  payment  of  his 
year,  and  he  capital  should  be  decided  by  arbitration,  and  that  the 
Tt'th^Sif    good'will  should  belong  to  the  survivors. 

each  year,  to 

he  credited  ._^ 

with  interest  During  the  period  of  the  business  being  carried  on 
The*teSa?OT '*  stock  was  taken,  and  a  statement  of  account  and  balance- 
having  died  in  sheet'  were  made  out,  in  respect  of  the  business  of  the 
that  the  widow  ^^™>  shewing  the  interests  of  the  partners  respectively 
was  entitled  to  therein  up  to  the  1st  day  of  July  in  each  year.    The 


profits  of  the  '^^t  of  such  stock  takings  prior  to  the  death  of  WUliam 

the^^cediT  ^*  Ibhotson  was  made  on  the  1st  day  of  July,  1863, 

Jtt/y,  hut  that  and  a  balance-sheet  was  then  drawn  out  which  was 

StiUed  toSi  approved  of  by  all  the  partners. 

apportioned 
share  of  the  in- 
terest on  the  William  F.  Ibbotsan  died  on  the  26th  day  of  March, 

capitarMfrom  ^^64,  having  made  his  will,  dated  1863,  whereby  he 

his  death.  azYe 
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gave  his  real  and  personal  estate  to  his  executors  on  the       1865. 
following  trusts  :— 

Upon  trustj  as  soon  as  conveniently  may  be  after  my 
decease,  to  sell  my  real  and  leasehold  estates  by  public 
auction  or  private  contract,  and  to  sell,  convert  and  get 
in  my  residuary  personal  estate,  and  invest  the  produce 
conformably  to  the  clause  for  the  investment  of  monies 
hereinafter  contained.  ^'  And  I  direct  that  my  trustees 
shall  (subject  to  any  advance  that  may  be  made  to  my 
children  pursuant  to  the  clause  in  that  behalf  hereinafter 
contained)  permit  my  wife,  she  continuing  my  widow, 
to  receive,  from  my  death,  the  net  annual  income  actually 
produced  by  my  trust  property  howsoever  constituted  or 
invested" 

The  testator  directed  ''  that  subject  to  the  preceding 
directions,  his  trustees  should  hold  his  trust  property  for 
the  use  of  his  children."  And  he  also  directed  that 
all  investments  of  money  thereinbefore  authorized  or 
directed  to  be  made  by  his  trustees  should  be  made  in 
their  names,  in  the  public  stocks  or  funds  or  in  govern- 
ment securities  of  the  United  Kingdom,  or  upon  mort- 
gage or  real  or  leasehold  estates,  or  on  the  bonds, 
debenture  stock  or  preference  stock  of  any  railway, 
canal  or  other  company  in  England  incorporated  by  act 
of  parliament,  &c.  And  he  empowered  his  trustees, 
from  time  to  time,  to  vary  such  investments,  at  their 
discretion,  for  any  other  or  others  of  the  kinds  prescribed. 

The  testator  died,  as  before  stated,  in  Marchj  1864, 
and  he  left  his  widow  and  four  children. 

After  his  death,  the  partnership  was  continued  by  his 

sunaving  partners  and  his  executor  on  the  footing  of 

the  articles. 

Q  Q  2  Stock 


Ibbotsok 

V, 
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1866.  Stock  was  taken  in  the  business  and  a  general  annual 

statement  thereof  was  made  by  the  surviving  partners 
and  the  executor^  after  the  death  of  the  testator,  at  the 

EiAM,  usual  yearly  time,  that  is,  up  to  the  end  of  June,  1864, 
and  a  final  stock  taking  was  made  on  the  31st  of 
December,  1864,  up  to  which  time  a  balance-sheet  was 
prepared,  shewing  the  interests  of  the  surviving  partners 
and  of  the  executor  in  the  capital  and  profits  of  the 
business. 

All  the  accounts  between  the  surviving  partners  and 
the  executor  had  been  duly  adjusted  and  settled,  and 
from  such  accounts  it  appeared,  that  a  large  amount  was 
due  to  the  testator's  estate  for  his  share  of  the  profits  of 
the  business,  from  the  stock  taken  on  the  1st  of  July, 

1863,  to  the  stock  taking  on  the  1st  of  July,  1 864,  and  also 
from  the  stock  taking  on  the  1st  of  July,  1864,  to  the 
Slst  of  December,  1864,  and  that  there  was  a  large 
amount  of  interest  due  to  the  testator's  estate  on  his 
capital  in  the  business. 

The  widow  insisted  that  she  was  entitled,  as  income 
of  the  testator's  residuary  estate,  to  the  whole  of  such 
profits  as  had  accrued  from  the  1st  of  July,  1863,  to  the 
death  of  the  testator  on  the  26th  of  March,  1864,  and 
also  to  such  as  had  accrued  from  the  26th  of  March, 

1864,  to  the  1st  of  July,  1864,  and  also  to  such  as 
had  accrued  from  the  last-mentioned  day  to  the  31st  of 
December,  1864. 

The  widow  also  insisted,  that  she  was  entitled  to  all 
the  interest  which  had  accrued  on  the  capital  of  the 
testator  in  the  business  during  the  same  periods. 

The  Defendants,  on  the  contrary,  insisted  that  the  whole 
of  the  profits  of  the  business  due  to  the  estate  of  the 

testator 
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testator  during  the  same  periods  were  to  be  considered       1865. 

as  carpus  of  his  estate,  and  that  the  whole  of  the  interest 

due  on  his  capital  in  the  business  was  to  be  considered 

as  capital,  and  that  the  widow  was  only  entitled,  as 

income,  to  so  much  as  such  profits  and  interest  would 

have  produced  if  invested,  on  the  death  of  the  testator, 

ID  the  £3  per  Cent.  Consols. 


To  determine  these  questions  a  case  was  submitted 
for  the  opinion  of  the  Court  on  the  following  questions  : 
Ist.  Whether  the  widow  Mrs.  Ibbotson  was  entitled  to 
receive  the  whole  or  any  and  what  part  of  the  profits 
accrued  on  account  of  testator's  share  from  the  1st  of 
July,  1863,  up  to  the  26th  of  March,  1864,  and  from  the 
last-mentioned  day  up  to  the  1st  of  July,  1864,  and  from 
the  last^mentioned  day  up  to  the  3  Ist  of  December, 
1864,  or  how  the  executors  ought  to  apply  the  same 
sums  when  received  by  them.  2nd.  Whether  the  widow 
Mrs.  Ibbotson  was  entitled  to  receive  the  whole  or  any 
and  what  part  of  the  interest  accrued  due  on  the  share 
of  the  testator  between  the  same  respective  periods,  or 
h6w  the  executors  of  the  testator  ought  to  apply  the 
same  when  received  by  them. 

Mr.  Selwyn  and  Mr.  Marten  for  the  widow.  Under 
the  terms  of  the  will,  the  widow  is  entitled  to  'Hhe  net 
annual  income  produced  by  the  trust  property  however 
constituted  or  invested."  This  canries  the  whole  profits 
from  the  1st  of  July,  1863,  to  the  31st  of  December, 
1864,  and  also  the  interest  on  the  capital  from  the 
same  period. 

There  cair  be  no  apportionment  of  the  profits  of  a 
trade,  they  can  on?y  be  ascertained  after  taking  all  the 

accounts. 
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1865.  accounts^  and  after  determining  how  much  it  is  pradent  to 
divide.  After  the  death  of  the  testator,  the  accounts  must 
be  taken  and  the  profits  ascertained  in  the  same  way  and 
at  the  same  time  as  had  previously  been  done,  namely 
in  July  in  each  year.  The  state  of  those  accounts  must 
constantly  vary  during  the  course  of  each  current  year; 
and  the  actual  profits  of  the  year  might  all  have  been 
made  subsequent  to  the  death  of  testator,  or  before  that 
event.  It  is,  therefore,  impossible  to  ascertain  what 
were  the  profits  either  before  or  after  the  26th  of  March, 
1864,  without  taking  the  whole  of  the  partnership  ac- 

* 

counts  up  to  that  period,  which  is  precluded  by  the  ar- 
rangements between  the  partners.  The  income  from  the 
partnership  could  only  be  ascertained  in  July;  until  that 
time  it  did  not  exist,  and  the  whole  therefore  belongs  to 
the  widow,  as  in  the  case  of  the  public  funds,  where  the 
tenant  for  life  would  take  the  whole  half-yearly  dividends 
if  the  testator  died  the  day  before  they  became  due  and 
if  the  Apportionment  Act  (4  &  6  WilL  4,  c.  22)  did  not 
apply. 


Secondly,  as  to  the  interest  on  the  capital,  it  must  be 
admitted  that  the  general  rale  is,  that  interest  accrues 
de  die  in  diem  ;  but  here  the  rule  is  controlled  by  the 
terms  of  the  articles.  They  provide  that,  before  the 
division  of  the  profits,  each  partner  shall,  at  the  end  of 
each  year,  be  credited  with  interest;  therefore  it  does 
not  accrue  from  time  to  time,  but  at  the  end  of  each 
year  when  credit  is  to  be  given  in  the  accounts. 

They  cited  Bates  v.  Mackinley  (a) ;   Maclaren  v. 
Stainton  (b) ;  Howe  v.  Lard  Dartmouth  (c). 

Mr. 

(fl)  31  Beav.  280.  (c)  7  K«f.  137. 

(6)  3  De  G.,  F.  ^  J.  202. 


J 
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Mr.  Hohlwuse  and  M.  T.  Terrell  for  the  Defendants.  1866. 
The  widow  is  only  entitled  to  the  income  of  the  testator's 
''  trust  property/'  and  every  asset  became,  at  bis  death, 
frost  property  and  as  if  the  partnership  had  been  wound 
up  on  that  day.  The  testator,  in  the  first  place,  directs 
positively  that  his  property  shall  be  converted  and  in- 
vested as  soon  as  conveniently  might  be  after  his  decease, 
and  this  direction  governs  the  subsequent  trust  in  favor  of 
the  widow.  The  testator,  in  the  gift  to  his  widow,  is 
dealing  with  the  converted  invested  property  as  his 
**  trust  property" ;  Howe  v.  Lord  Dartmouth  {a) ;  Mor-^ 
gan  v.  Morganijb).  It  is  argued  that  there  was  no 
ascertainment  of  the  profits  at  the  death  of  the  testator, 
and  that  therefore  none  existed ;  but  the  cases  cited  re- 
lated to  public  companies,  and  there  is  a  marked  distinc- 
tion between  public  companies  and  a  private  partnership. 
Some  profits  must  have  been  made  in  the  lifetime  of  the 
testator,  and  which  now  form  part  of  the  corpus  of  his 
estate.  The  difficulty  in  ascertaining  them  cannot  affect 
the  construction  of  the  will,  or  alter  the  rights  of  the 
parties;  the  Court  in  many  cases  of  difficulty,  strikes 
the  average.  If  it  were  the  case  of  an  individual  who  had 
been  accustomed  to  make  up  his  books  at  fixed  periods, 
and  then  to  ascertain  the  yearly  profits  of  his  business, 
there  could  be  no  doubt  that  the  profits  down  to  the  day 
of  his  death  would  constitute  corpus^  and  not  income ; 
if  so,  the  existence  of  a  partnership  cannot  alter  the 
construction  of  the  will. 

As  to  the  interest,  the  rule  is  admitted,  and  the  mere 
fact  of  its  being  credited  or  paid  at  the  end  of  the  year 
cannot  alter  the  rule,  for  such  is  usually  the  case.  But 
this  and  the  other  point  are  governed  by  the  decision  of 
Vice-Chancellor  Wood  in  Johnston  v.  Moore{c). 

Mr. 

(o)  1  Vti.  187.  (c)  27  Uw  J.  {Chanc.)A53, 

(6)  13  Bern.  441. 
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1865.  Mr.  Selwyn  in  reply.    The  testator  must  have  been 

cognizant  that,  by  the  partnership  articles,  the  capital 
was  to  be  retained  after  his  death.  The  case  of  «/bAit- 
sion  y.  Moore,  though  adverse  to  the  widow  on  the 
question  of  interest,  is  in  her  favor  as  to  the  profits. 


The  Master  of  the  Rolls. 

t>ec.  22.  The  testator,  in  this  case,  was  engaged  in  partnership 

with  his  mother  and  brother,  and,  by  the  terms  of  the 
partnership  articles,  the  profits  were  to  be  ascertained 
and  divided  in  July  in  each  year,  and  in  every  event 
the  capital  was  to  remain  in  the  business  until  December, 
1 864.  The  testator  died  on  the  26th  o{ March,  1 864,  and 
the  first  question  is,  whether  the  widow  is  entitled  to  all 
the  profits  of  the  business  made  subsequent  to  July, 
1 863,  or  whether  something  in  the  nature  of  an  appor- 
tionment of  the  profits  is  to  be  made,  or  the  amount  of 
profits  down  to  the  death  of  the  testator  in  some  way 
ascertained. 

The  second  question  is,  whether  the  whole  interest  of 
the  capital  of  the  testator  from  the  last  yearly  settlement 
belpngs  to  the  widow,  or  whether  a  rest  is  to  be  made  at 
the  death  of  the  testator,  and  the  interest  from  that  time 
only  given  to  the  widow.  These  questions  depend  m 
some  measure  on  the  articles  and  in  some  measure  on 
the  will  taken  in  connexion  with  them. 

The  first  argument  is,  that  the  clanse  for  investment 
precedes  the  bequest  to  the  widow ;  but  I  am  of  opinion 
that  cannot  be  so,  because  his  wife  is  to  receive  the  net 
annual  income  actually  produced  '^  from  my  death," 
and  her  right  accrues  on  the  moment  of  his  death.  That 
being  so,  the  question  arises,  whether  an  apportionment 

or 
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or  rest  can  be  made  on  the  death  of  the  testator  in  order  1865. 
to  give  her  those  profits  only  which  accrued  after  the 
testator's  death  and  down  to  July^  1864.  I  am  of  'v~ 
opinion  that  no  such  apportionment  can  be  made,  and  Si'Ah. 
tliat  she  is  entitled  to  all  the  profits  made  since  the  1st 
of  July  in  the  last  preceding  year.  In  the  first  place, 
it  is  to  be  obsenred,  that  by  the  partnership  articles  all 
the  profits  are  to  be  ascertained  on  the  Ist  of  Jub/t  and 
the  business  has  been  carried  on  upon  that  principle 
and  the  value  of  the  stock  taken  at  that  time.  But  the 
value  of  the  stock  and  the  amount  of  the  profits  might 
be  materially  altered  if  taken  at  any  other  time.  The 
testator  died  in  March,  and  it  might  occur  that  various 
sums  due  to  the  concern,  and  which  were  then  considered 
good  d^bts,  might  before  July  turn  out  bad,  or  the  oppo- 
site might  happen  and  supposed  bad  debts  might,  in  the 
interval,  become  good.  Again,  they  might  have  a  large 
stock  in  trade,  which,  from  accidental  circumstances, 
either  political  or  domestic,might  be  seriously  depreciated 
in  the  value  in  the  interval.  But  the  value  was  to  be  fixed  • 
in  July,  and  if  fixed  in  March  it  might  be  and  would 
probably  be  very  difierent  from  that  on  the  1st  of  July. 
If  I  held  the  widow  entitled  to  the  profits  only  from 
the  testator's  death,  I  should  either  decide,  that  the 
testator's  estate  was  entitled  to  some  share  of  the  profits 
in  March,  1864,  which,  in  one  event,  might  be  consider* 
ably  more  than  one-third  of  the  profits  realized  prior  to 
July,  in  which  case  the  testator's  estate  would  be  taking 
more  than  it  was  entitled  to,  or,  on  the  other  hand^ 
which  might  be  much  less  than  the  actual  profits,  and 
the  testator's  estate  would  then  take  less  than  it  was 
entitled  to. 

It  is  obvious  that,  if  the  matter  is  to  be  determined 
according  to  the  partnership  articles,  the  profits  could 

not 
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1865.       ^^^  ^®  ascertained  until  July^  and,  until  that  time,  it 
cannot  be  ascertained  what  profits  have  accrued. 

I  think  the  profits  must  be  treated  as  at  the  time 
when  they  were  ascertained,  and  that  the  profits  from 
Jiilyt  1863,  is  part  of  the  income  to  which  the  widow  is 
entitled  under  the  words  of  the  will. 

I  have  come  to  an  opposite  conclusion  on  the  question 
of  interest.  The  testator^s  capital  was  fixed,  and  the 
amount  ascertained  on  the  1st  of  July^  1863,  and  the 
testator  was  entitled  to  interest  on  that  sum  at  5  per 
cent.  It  is  obvious  that  the  interest  accrued  de  die  in 
diem,  and  was  an  ascertained  amount:  it  did  not  depend 
on  whether  the  profits  were  large  or  small,  or  on  the 
debts  or  stock  being  ascertained.  The  amount  of  in- 
terest due  at  his  death  belongs  to  his  estate,  and  the 
widow  is  only  entitled  to  the  interest  which  accrued 
subsequent  to  the  death  of  the  testator. 

I  concur  in  Johnston  v.  Moore  (a)  before  Vice-Chan- 
cellor  Wood.  The  case  is  a  little  obscure  as  to  the  pro- 
fits, but  it  appears  to  me  that  the  decision  depended  on 
the  instruments  themselves. 

I  must,  therefore,  decltfre  that  the  widow  is  entitled  to 
the  whole  of  the  profits  from  the  Ist  of  July,  1863,  bat 
only  to  interest  from  the  death  of  the  testator. 

(a)  27  lato  J.  (Chanc.)  453. 
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1866. 


BOSTOCK  V.  FLOYER, 

N<rs.  21. 

TN  1833  a  Bum  of  money  was  placed  by  Lord  H.  m  A  trustee  em- 
-■■    the  bands  of  Mr.  WOmot,  in  trust  for  the  Plaintiff  S/fo1n"St 
Mrs.  Bosiock  ;  but  no  instrument  appears  to  have  been  trust  money. 
executed  defining  the  trusts^  or  regulating  the  investment  who  was     ' 
of  the  money.  s**^"^  o^  ^^ 

''  manor,  sent  to 

the  trustee 

The  sum  of  400Z.,  part  of  the  trust  money,  was  in-  ^^JjJjJS 
vested  by  Mr.  Wibnoi,  and  it  was  repaid  in  1853.    Mr.  surrender  of 
Wilmot  thereupon  employed  a  Mr.  Conyers,  a  solicitor  ^ure^ihetrast 
in  York$hire  of  large  practice  and  high  repute,  holding  money,  but 
the  office  of  coroner  and  several  other  high  county  the  trust 
offices,  to  procure  another  investment  for  the  400Z.  money ;  the 

■^  pretended  sur- 

render had 

Conyers  obtained  possession  of  the  400/.  and  repre-  ^^*"^  °  HeS^' 
sented  that  he  had  laid  it  out  on  the  mortgage  of  a  that  the  trustee 
copyhold  property  belonging  to  one  John  Patrick  8te*  ^^i^^  g^^  ^i^^ 
phensan,  and  he  forwarded  to  Mr.  Wilmot  a  parcel  of  lo»- 
deeds  which  were  found  amongst  Mr.  Wilmot's  docu- 
ments after  his  decease.    The  statement  in  the  answer 
of  his  executor,  in  regard  to  this,  was  as  follows  :— 

Amongst  the  testator's  papers  was  found  a  parcel  of 
deeds,  wrapped  up  in  brown  paper,  and  containing  the 
following  endorsement,  that  is  to  say : — "  Mortgage  of 
copyhold  lands  at  Theame,  in  the  county  of  York, 
belonging  to  Mr.  J.  P.  Stepkenson  for  securing  400/. 
and  interest,  dated  7th  January,  1853.'*  This  endorse- 
ment was  in  the  handwriting  of  Conyers.  This  parcel  con- 
tained, first,  a  grant  of  tithes,  dated  10th  Decembers  1812, 
from  Sir  James  Orakam  and  others  to  Mr.  Jokn  Stepken- 
son and  his  trustees;  secondly,  a  deed  of  covenant, 
dated  the  23rd  day  of  August,  1813,  entered  into  by  one 

Eolert 
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1865.  Robert  Ramsey  with  one  John  Stephenson^  on  the  ac- 
casion  of  the  purchase  hy  John  Stephenson  from  Robert 
,  Ramsey  of  Fish  Hole  Close,  containing  five  acres,  and 
a  close  of  arable  land  in  ITieufTie,  North  Carr,  containing 
four  acres  one  rood  and  sixteen  perches  (being  copyhold 
of  the  manor  of  Beverley  Water  Towns) ;  thirdly,  a  copy 
signed  by  Conyers,  as  steward  of  the  manor  of  Beverley 
Water  Towns,  of  the  admittance  on  the  20th  May,  1840, 
o(  John  Patrick  Stephenson,  as  only  son  and  heir-at-law 
of  John  Stephenson,  to  the  said  closes ;  and  fourthly,  a 
copy  of  surrender,  dated  20th  April,  1853,  duly  stamped 
and  signed  by  Conyers,  as  such  steward,  whereby  John 
Patrick  Stephenson  surrendered  to  the  use  of  Richard 
Coke  Wilmot,  his  heirs  and  assigns,  the  said  two  closes, 
subject  to  a  condition  for  making  void  the  said  surrender 
on  payment  by  John  Patrick  Stephenson,  his  heirs,  ex- 
ecutors or  administrators  unto  Richard  Coke  Wilmct, 
his  executors,  administrators  or  assigns  of  the  sum  of 
4002.  and  interest  on  the  7th  day  of  July  next  ensuing 
the  date  of  the  said  surrender. 

Interest  was  duly  paid  by  Conyers  to  Wilmot  and  by 
him  to  the  Plaintiff  from  1863  down  to  Wilmot* s  death  in 
1866,  and  the  interest  continued  to  be  paid  by  Wilmofs 
executors  or  Conyers  from  1856  down  to  July,  1863. 

In  December,  1863,  Conyers  died,  and  in  the  following 
year  (1864)  it  was  discovered  that  the  alleged  mortgage 
from  J.  P.  Stephenson  to  Mr.  Wilmot  was  a  mere  fiction, 
that  the  copy  surrender  to  Wilmot  bad  been  signed  by 
Conyers,  the  steward  of  the  manor,  but  that  no  such 
surrender  ever  existed.  It  further  appeared,  that  the 
property  had  been  sold  by  J.  P.  Stephenson  to  Conyers 
in  1856,  and  that  he  had  mortgaged  it  to  third  parties. 

Under  these  circumstances,  Mrs.  Bostoek  instituted 

this 
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ibis  suit  in  1 864^  to  make  Flayer^  the  executor  of  WUmU^       1866. 
liable  for  the  400^  and  interest. 

The  Defendant^  by  his  answer,  said  that  Conyeru  was 
a  solicitor  in  good  reputei  and,  according  to  his  reputa* 
tion  and  standing  in  his  own  neighbourhood  and  in 
every  way,  fit  to  be  intrusted  by  WUmot  in  the  laying 
out  of  the  sum  of  400^  The  Defendant  submitted 
that  no  vigilance  on  the  part  of  WUmot,  short  of  his 
employing  a  second  solicitor  to  investigate  the  validity 
of  the  seculrity  efiected  by  Conyers  and  to  check  his 
acts,  could  have  led  to  the  detection  of  the  fraud 
practised  by  Conyers;  that  Wilmot  could  not  be  con- 
sidered as  having  been  guilty  of  any  breach  of  duty  as 
trustee,  and  that  the  loss  (if  any),  which  might  result 
from  the  fraud  of  Conyers,  must  fall  on  the  cestui  que 
trust, 

Mr.  EobAouse  and  Mr.  W.  TV.  Cooper  for  the  Plain- 
tiff 

Mr.  Baynes  for  the  Defendant  The  question  raised 
by  this  bill  really  is,  whether  a  trustee  is  an  insurer  of 
the  trust  property  against  every  possible  loss,  and  an- 
swerable for  the  fraudulent  and  criminal  acts  of  every 
person  he  necessarily  employs  in  relation  to  the  trust 
property.  Here  the  loss  is  like  that  arising  from  a  vis 
major  or  by  a  robbery,  and  for  which,  it  has  always 
been  held,  a  trustee  is  not  liable;  Jones  v.  Lewis  {a). 
A  trustee  is  'only  bound  to  take  the  same  care  of  the 
trust  property  as  a  prudent  man  would  of  his  own; 
Lewin  on  Trustees  (i).  Here  the  trustee  employed,  in 
the  ordinary  way,  a  respectable  solicitor  to  invest  the 
money,  and  he  can  no  more  be  bound  by  his  fraud  than 
he  would  in  the  case  of  a  loss  by  the  insolvency  of  a 

banker. 

(a)  2  Fef.  m.  241.  (6)  Fage  224  (4/A  edit,) 
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1866*  bftnker.  A  master  is  liabb  for  the  negligence  of  his 
servant  in  the  performanee  of  his  ordinary  duty,  bat  not 
for  his  wilful  trespass;  M^Manus  v.  Crickeit{a).  A 
trustee  indemnity  clause  is  to  be  assumed  under  the 
statute  22  &  23  Viet,  c,  35^  s.  31.  He  also  referred  to 
Ellice  V.  Itoupell{b). 

The  MA.STBB  of  the  Rolls. 

I  am  of  opinion  that  the  liability  of  this  trustee  is 
fixed  by  the  ordinary  doctrine  of  this  Court* 

Here  is  a  gentleman  who  accepts  the  office  of  trustee 
and  receives  400/.^  he  gives  it  to  his  solicitor  to  invest, 
the  solicitor  puts  the  money  into  his  own  pocket  and 
never  invests  it  at  all.  It  is  the  ordinary  case  of  a  trus- 
tee who  is  liable  for  the  default  of  his  solicitor.  Mr. 
Haynes  thinks  that  there  is  some  difference,  because  a 
surrender  of  copyholds  is  foiled  by  a  solicitor,  who  was 
the  steward  of  the  manor,  and  who  writes  a  regular  sur- 
render of  copyholds  belonging  to  an  existing  person  and 
sends  it  to  the  trustee  as  evidence  that  he  had  invested 
the  money;  but  he  was  acting  as  solicitor  for  the  trustee 
and  was  his  agent  There  is  no  receipt  for  the  pur- 
chase-money, and^  on  searching  the  rolls,  it  is  found 
that  the  whole  thing  is  a  fiction.  RoupelVs  case  is  dis- 
tinguishable from  the  present,  for  there  the  forgery  was 
not  that  of  the  mortgagee's  solicitor.  Here  a  man 
employs  an  agent  who  cheats  him ;  the  loss  must  fall  on 
the  trustee  and  not  on  the  cestui  que  trust  who  never 
employed  him. 

I  think  the  loss  must  fall  on  Wilmot,  who  selected  this 
gentleman,  and  did  not  take  the  precaution  he  might 
have  taken  to  see  whether  the  mortgage  had  been  made 
or  not. 

(a)  1  Eatt,  106.  (b)  32  Beav.  299,  308,  318. 
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1866. 


KERMODE  V.  MACDONALD. 

FebM,l5,l9. 

THE  testatrix,  by  her  will  dated  in  1832,  devised  A  testatrix,  by 
unto  her  two  sisters  Maria  Macdonald  and  Sophia  qu^Thed  btth 
Anderson  certain  real  estate  in  WaleSt  '*  subject  to  the  general  and 
charges  and    incumbrances    thereinafter    mentioned/'  ciei,  and  ^e 
She  subseqnently  proceeded  as  follows  :— I  ffive  and  ^»l*ed  **»«*»  »n 

^         j'    *^  ®  case  of  her  per- 

bequeath  to  Mary  Ann  Judith  Griffith  the  interest,  sonalesute 
profits  or  produce  of  the  sum  of  three  hundred  pounds,  ?[en1forTe^' 
British,  or  thereabouts,  invested  by  me  in  the  General  payment  of  her 
Steam  Navigation  Company,  London,  and  also  the  in-  the  de^ficiency 
terest  of  two  hundred  pounds,  British,  for  and  durius:  should  be  made 

'^  °  up  out  of  her 

her  natural  life;  and  upon  her  decease  I  will  and  desire  real  estate.  By 

that  the  said  principal  sum  of  five  hundred  pounds  be  L^^^If  gj]"^® 

equally  divided  amongst  the  children  of  Mary  Ann  personal  estate 

Judith  Griffith  HctSaf 

A.C.  A/,  took 

.  The  testatrix  also  gave  some  legacies  and  annuities,  the  whole  per- 
and  in  a  subsequent  part  of  her  will,  she  said : —  discharged  of 
Also  I  will  and  ordain  that,  in  case  of  my  personal  il»e  legacies ; 

'  ^     .      and  secondlyi 

estate   provmg   insufficient  for   the  payment  of  the  that  the  ge- 
s^veral  annuities  and  legacies  hereinbefore  mentioned,  "(^[j  remained 
that  then  such  deficiency  shall  be  made  up  from  and  charged  on  the 

real  estate  but 

out  of  my  said  real  estates  in  Wales,  by  sale  or  mort-  that  the  specific 
gage,  as  may  be  deemed  most  advantageous  to  the  in-  legacies  did 

°  °  "^  ®  not,  and  there- 

terests  of  the  parties  who  may  then  be  entitled  to  such  fore  failed. 
estates.    And  she  bequeathed  all  the  residue  of  her 
personal  estate,  not  thereinbefore  given  and  disposed  of, 
to  her  two  sisters  Sage  and  Ann,  whom  she  appointed 
executrixes. 

Many  years  a^rwards  (1868)  the  testatrix  made  a 
codicil  to  her  will  in  the  following  terms  : — 

'^  This  18  a  codicil  to  my  last  will  and  testament  bear- 
ing 
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1866.       ing  date  the  28th  day  of  JtfZyi  1832,  and  I  direct  that  it 

^'^^^^^^      may  be  taken  as  part  thereof.    I  give,  devise  and  be- 

^^^^^     queath  unto  Annie  Cosnahan  Macdonald  all  my  per' 

Macdomald.  sonal  estate;  and  I  hereby  appoint  Annie  Cosnahan 

Macdonald  sole  executrix  of  this  codicil  to  my  will/' 

The  testatrix  died  in  1859. 


Two  questions  arose — first,  whether  the  codicil  gave 
the  whole  personal  estate  to  Annie  Cosnahan  Macdanald, 
or  gave  her  merely  the  residue  after  payment  of  the  an- 
nuities and  legacies ;  secondly,  whether,  in  the  event  of 
Annie  Cosnahan  Macdonald  being  held  entitled  to  the 
whole  personal  estate,  the  annuities  and  legacies  given 
by  the  will  still  remamed  a  charge  on  the  real  estates  in 
Wales. 

Mr.  Bag ff allay  and  Mr.  Athen,  for  the  Plaintiff, 
argued  that  the  legacies  and  annuities  given  by  the  will 
had  not  been  revoked  by  the  codicil.  That  the  gift  in 
the  will  being  clear,  it  required  equally  clear  expressions 
in  the  codicil  to  destroy  it ;  Doe  v.  Hicks  (a) ;  Robertson 
V.  Powell  (i) ;  Cleohurey  v.  Beckett  (c) ;  and  that  there 
were  none  here.  Secondly,  that,  at  all  events,  the 
legacies  and  annuities  remained  charged  on  the  real 
estate ;  Buckeridge  v.  Ingram  (d)^  where,  by  a  will  duly 
attested,  an  annuity  was  bequeathed  charged  upon  the 
real  in  aid  of  the  personal  estate,  and  by  an  unattested 
codicil,  which  was  therefore  ina|)erative  as  to  the  real 
estate,  the  realty  and  personalty  was  given  to  A.  B*, 
and  it  was  held,  that  the  codicil  released  the  personal, 
but  not  the  real,  estate  from  the  annuity. 

Mr. 

(a)  8  fiti^.  475.  (c)  14  Bea».  583. 

(6)  33  Law  J.  [Exch.)  34.  {d)  2  Ves^jwu  651, 
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Mr.  Shebbeare,  for  Annie  Cosnahan  Macdonald^  argued        1866. 
that  by  the  gift  of  *'  all  my  personal  estate/'  the  whole      ^^^^v^^/ 
passed  unaffected  by  the  legacies  and  annuities  which        ^i^^ode 
were  revoked.    Secondly,  that  the  legacies  and  an-   Macdonaw). 
unities,  if  not  revoked,  were  not  charged  on  the  real 
estate ;  they  being  only  so  charged  in  case  the  testatrix's 
personal  estate  should  prove  insufficient  for  their  pay- 
ment, an  event  which  had  not  occurred,  the  personal 
estate  of  the  testatrix  being  amply  sufficient  for  that 
purpose,  though  otherwise  disposed  of. 

Mr.  Jessel  and  Mr.  Bevir,  for  the  persons  entitled  to 
the  real  estate,  argued  that  the  legacies  were  revoked ; 
that  the  primary  fund  having  been  taken  away,  the 
secondary  charge,  which  arose  only  upon  a  deficiency 
of  personalty,  failed  also.  They  cited  Brudenell  v. 
Boughton  (a) ;  Sheddon  v.  Goodrich  (&)• 

Mr.  Atken,  in  reply,  referred  to  Ashbumer  v.  Mac- 
ffuire  (c) ;  Le  Grice  v.  Finch  (d). 


The  Mabteb  of  the  Rolls. 

I  am  of  opinion  that  the  effect  of  the  codicil  is  to       "P^h,  19. 
pass  the  whole  of  the  testatrix's  personal  estate.    When 
she  says  I  give  '^  all  my  personal  estate,"  I  cannot  say 
that  that  is  less.     If  so,  it  means  ^*  all  my  personal 
estate  whatsoever  and  wheresoever." 

Having  come  to  that  conclusion  upon  the  codicil,  I 
refer  to  the  will  to  see  what  is  the  effect  of  that  codicil 
upon  the  will.  In  the  first  place,  I  think  that  the  gift 
of  300/.  British  invested  by  her  in  the  General  Steam 

Navigation 

(a)  2  Atk.  268.  (c)  2  Bro.  C.  C.  108. 

(6)  8  Vei.  481.  (d)  3  Mer.  50. 
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1866.  Namgation  Company  is  a  Bpecific  gift^  and  that  it  means 

^^^^  the  300/.  or  the  shares  which  she  had  in  the  Oeneral 

o.  Steam  Navigation  Company.    It  is  not  a  legacy  of  300Z. 

Macdonalo.  ^  jjg  pj^jj  Q^^  ^f  ^  particular  fund,  which  would  make 

it  a  demonstrative  legacy,  but  it  is  the  300Z.  which  has 
been  invested  in  that  concern ;  and  therefore  though  I 
have  no  evidence  as  to  what  shares  she  had  in  the  General 
Steam  Navigation  Company,  yet  I  am  of  opinion  that 
this  was  a  specific  legacy  of  those  sharesy  assuming 
them  to  be  somewhat  about  300/.  But  I  am  of  opinion 
that  the  codicil  has  disposed  of  those  shares  by  the  gift 
of  all  the  testatrix's  personal  estate,  which  carries  the 
subject  of  that  specific  gift,  and  consequently  it  is 
adeemed  or  revoked  by  the  inconsistency  of  the  sub- 
sequent disposition. 

But  the  other  bequest  of  .2002.  British  is  a  general 
legacy,  and  that  raises  a  question  of  much  greater  diffi- 
culty. I  have  already  stated,  that  the  codicil  gives  the 
whole  of  the  personal- estate;  but  then-  there  is  a  di- 
rection that,  in  case  of  the  personal  estate  proving  in- 
sufficient for  the  payment  of  the  several  annuities  and 
legacies,  such  deficiency  is  to  be  made  up  out  of  her 
real  estate  in  Wales  by  sale  or  mortgage.  The  rule  in 
cases  of  this  description  is  this : — you  are  to  disturb  the 
original  will  as  little  as  possible;  and  here  it  is  to  be 
observed,  that  the  codicil  not  only  republishes  the  will, 
but  expressly  refers  to  it  as  being  her  ''  last  will  and 
testament/'  I  find  it  therefore  extremely  difficult  to  say 
that  the  legatee  takes  no  interest  at  all.  It  was  argued 
that  the  personal  fund,  out  of  which  the  legacy  was  to 
be  paid,  being  taken  away,  the  legacy  itself  failed.  I 
adopt  that  argument  where  the  legacy  is  specific,  because 
unquestionably,  if  a  testatrix  gives  300/.  to  be  paid  out 
of  her  Steam  Navigation  Company's  shares,  or  gives  her 
shares  in  the  Steam  Navigation  Company,  to  A.,  and 

afterwards 
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afterwards  by  codicil  gives  those  very  shares  to  another  1866, 
person  directly,  or  by  general  words  which  include 
them,  then  the  legacy  is  revoked;  and  the  fact  of 
charging  legacies  on  the  real  estate  cannot  apply  to  a  Macdona^d, 
specific  legacy  or  revive  a  legacy  which  no  longer 
exists.  A  gift  of  plate  or  anything  specific  is  revoked 
by  reason  of  the  specific  chattel  being  given  to  another 
person ;  but  this  does  not  apply  to  a  pecuniary  legacy. 
Here  is  a  legacy  of  a  sufii  of  200/.,  which  the  testa- 
trix says,  in  case  her  personal  estate  be  insuflScient, 
shall  be  paid  out  of  her  real  estate.  What  do  the 
devisees  of  the  real  estate  take  ?  They  take  the  real 
estate  subject  to  the  charges  and  incumbrances  after 
mentioned,  that  is,  subject  to  such  a  charge  of  so  much 
as  may  be  necessary  for  the  payment  of  this  legacy,  the 
personal  estate  being  insufficient.  Suppose  the  per- 
sonal estate  had  become  insufficient  by  an  act  of  the 
testatrix  herself  in  her  lifetime,  would  that  have 
made  any  di£Eerence  ?  Or  suppose  the  whole  of  her 
personal  estate  consisted  of  certain  specific  personal 
chattels,  and  that  she  had  disposed  of  all  of  them  by 
her  codicil,  would  that  have  destroyed  this  legacy  ?  I 
am  of  opinion  that  it  would  not ;  nor  does  the  fact  of 
her  disposing  of  the  whole  of  her  personal  estate  do 
more ;  it  makes  it  quite  clear  that  the  personal  estate  is 
insufficient  to  pay  the  legacy,  and  then  I  think  that  the 
trust  affecting  the  real  estate  in  favor  of  the  legatee 
remains.  Suppose  the  testatrix  had  said,  I  give  200/. 
to  be  paid  cut  of  my  £3  per  Cent.  Consols,  and  in  case 
the  £3  per  Cent.  Consols  shall  be  deficient,  I  direct  it 
to  be  paid  out  of  my  bank  stock,  and  that  she  after- 
wards sold  out  all  the  Consols  in  her  lifetime,  would 
that  prevent  it  being  charged  on  her  bank  stock  ?  I  ap- 
prehend not.  So  also  if  she  leaves  real  estate,  and  says 
if  the  personal  estate  is  not  sufficient  to  pay  a  legacy, 

R  R  2  then 
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1866. 


then  it  is  to  be  paid  out  of  the  real  estate.    I  see  no 
distinction  between  those  two  classes  of  cases.    Sup- 
V.  posing  she  had  said,  I  desire  the  200L  to  be  paid  out 

Macpouald.  Qf  jxjy  Consols,  and  if  the  Consols  are  insufficient  for 
that  purpose,  then  I  desire  it  to  be  a  charge  on  my 
'^  Welsh  estate :'  then  if  she  sold  out  the  whole  of  the 
Consols  during  her  lifetime,  or  gave  the  whole  of  them 
by  a  codicil  to  il,  B.,  does  that  destroy  the  legacy  she 
has  given  ?  She  has  increased  the  charge  on  the  other 
fund ;  but  that,  in  my  opinion,  is  the  whole  of  what  she 
has  done. 


I  am  prepared,  therefore,  to  make  a  declaration  that 
the  effect  of  the  codicil  is,  to  give  the  whole  of  the  per- 
sonal estate ;  that  with  respect  to  all  specific  legacies, 
they  are  all  revoked  by  the  inconsistent  disposition  of 
the  property  in  the  codicil ;  but  that,  with  respect  to 
the  pecuniary  legacies,  they  are  all  charged  upon  the 
real  estate,  and  must  be  paid  out  of  it,  the  personal 
estate  having  proved  insufficient. 
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BRANFORD  v.  HOWARD. 

Jan.  26,  27. 

TN   1860  the  Plaintiff  became   a   member  of  the  By  a  rule  of  a 
-■-    KnottingUy  Equitable  Marine  Assurance  Society,  ^^^J^^^ 
which  was  established  for  mutually  insuring  the  mem-  the  insured  was 
bers  of  the  society  from  losses  happening  to  their  i,otice  to  uie 
vessels.    This  society  had  been  established  in   1846,  directors  of 

.  ,  any  change  of 

under  certam  rules,  the  67th  and  63rd  of  which  were  as  the  captain  of 
follows :— That  in  every  case  in  which  any  notice,  by  jJellTofde.'^' 
these  presents  is  directed  to  be  given  or  sent  to  the  fault,  the 

1  ^  ^,  .,  r    11    1         •  society  was  not 

members,  or  any  of  them,  the  same  shall  be  given  to  be  liable  for 
by  letter,  and  that  the  same  shall  be  either  left  at  the  fny  subsequent 

loss.     By  an- 

member's  place  of  abode  or  forwarded  through  the  post-  other  rule,  no- 
office,  and  shall  be  considered  to  have  been  given  on  {Jeresenrby*' 
the  day  it  ''was  left  at  his  usual  place  of  residence  or  post  were  to  be 
committed  to  the  post-office,  although  the  same  may  though  not  ac- 
not  actually  reach  or  be  received  by  the  said  party,  tually received. 

A     1     ,.  .  ,  ,,  ,   ,        ,  J  HeW,  that  the 

And  all  notices  or  letters  addressed  by  the  members  to  directors  of  the 
the  president,  vice-president,  treasurer  or  secretary  re-  JJ^gJ^lfp,^^*^® 
lating  to  the  affairs  of  this  society  shall  be  considered  as  within  the 
addressed  to  the  directors,  unless  the  subject-matter  ihata  notice'of 
therein  contained  shall  lead  to  a  contrary  conclusion."      a  change  of 

captain  sent  to 
them  by  post 

The  63rd  was  as  follows :— That  "  when  the  owner  or  J!""^?."^'* 

though  not 

owners  of  any  vessel  assured  by  this  society  shall  have  actually  re- 
occasion  to  change  the  captain,  he  or  they  shall  submit  ^!^^J^  ^ 
the  name  of  the  person,  so  appointed  or  about  to  be 
appointed  to  the  command  of  the  said  vessel,  to  the 
directors  for  their  approbation ;  and  in  the  event  of  the 
owners'  neglect  or  refusal  so  to  do,  or  if  the  newly- 
appointed  captain  shall  not  be  approved  by  the  directors, 
then,  in  either  of  these  cases,  the  society  shall  not,  after 

the 
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1866.       the  first  two  calendar  months  from  the  date  of  such 
appointment,  be  liable  to  contribute  to  or  make  good 
any  loss  or  damage  which  the  said  vessel  may  sustain 
Howard,     during  the  further  time  the  said  captain  shall  continue 
to  command  the  said  vessel.'' 

The  Plaintiff  insured  his  vessel  called  the  Concord  in 
the  society  for  71/. 

This  vessel  was  lost  in  February,  1864>  and  the  Plain- 
tiff  thereupon  claimed  to  be  paid  the  amount  of  his  in* 
surance  out  of  the  funds  of  the  society ;  but  this  claim 
being  resisted  by  the  officers  of  the  society,  the  Plaintiff 
instituted  this  suit  against  the  president  and  other  officers 
of  the  society,  to  recover  payment.  The  principal  defence 
set  up  was,  that  in  September^  1 863,  the  Plaintiff  had 
changed  the  captain  of  his  vessel,  who  had  continued  to 
command  her  down  to  the  time  when  she  was  wrecked ; 
but  that  the  name  of  the  new  captain  had  not  been 
submitted  by  the  Plaintiff  or  any  one  on  his  behalf  to 
the  directors  for  their  approval,  and  that  the  directors 
had  not  approved  of  his  appointment.  That  the  change 
had  not  been  in  any  way  notified  by  the  Plain- 
tiff to  them  or  to  the  society,  and  that,  until  after  the 
''  Concord"  was  wrecked,  neither  the  society  nor  the 
directors  knew  of  that  change. 

The  Plaintiff  however  proved,  that  in  September^  1863, 
notice  of  the  appointment  of  the  new  captain  had  been 
notified  to  the  directors  by  a  letter  written  by  the  Plain- 
tiff's wife  (he  being  able  to  write  but  imperfectly),  on  his 
behalf,  addressed  to  the  secretary  of  the  society  at  Knot^ 
tingley,  which  letter  had  been  committed  to  the  post- 
office  at  Welli,  where  the  Plaintiff  resided,  by  the  Plain- 
tiff's wife.  The  Court,  however,  considered,  that  it  had 
been  proved  that  this  letter  had  not  been  received. 

The 
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The  Plaintiff  also  proved,  that  on  the  6th  April,  1864,  1866. 
the  secretary  applied  to  him  for  payment  of  a  call  of 
4/.  58.  6d,,  for  losses  on  other  vessels  insured  in  the 
club.  This  application  stjited^  that  unless  the  amount  Howard. 
claimed  was  paid  within  two  months,  the  society  would 
not  be  liable  for  cAiy  loss  which  the  Plaintiff's  vessels 
might  sustain. 

Mr.  Batten  for  the  Plaintiff. 

Mr.  Williams  for  the  Defendants. 


The  Master  of  the  Rolls. 

I  am  of  opinion  that  it  is  proved  that  notice  was      Jan.  27. 
sent  of  the  change  of  the  captain,  but  that  it  is  also 
proved  that  the  letter  was  not  received.    The  question 
is,  whether  this  was  a  compliance  with  the  rules  of  the 
society. 

The  meaning  of  the  63rd  rule  is,  that  it  is  incumbent 
on  the  person  who  has  insured  a  vessel  to  give  notice  to 
the  directors  when  he  changes  tj)e  captain,  and  that  if 
he  fail  to  do  so,  the  society  is,  for  two  months  only,  to 
be  liable  for  any  subsequent  loss  of  the  vessel.  It  is  not 
incumbent  on  the  directors  to  take  any  steps  or  to  say 
that  they  have  received  information  of  the  change ;  but 
if  they  disapprove  of  the  person  appointed  captain  they 
must  give  notice  of  their  disapproval  to  the  owner  of  the 
vessel.  I  am  of  opinion  that  the  letter  was  written  to 
the  secretary,  and  the  question  is,  if  that  is  a  sufficient 
notice  to  the  directors,  for  I  am  of  opinion  that  the 
63rd  rule  means  that  the  owner  shall  give  notice,  and 
submit^  either  in  writing  or  otherwise,  the  name  of  the 
person  appointed  to  command  his  vessel.    The  57th 

rule 
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1866.  rule  provides,  that  in  every  case  in  which  notice  is  di- 
rected by  the  rules  to  be  given  or  sent  to  the  members 
or  any  of  them,  it  is  to  be  done  in  a  particular  mode, 
Howard,  and  I  think  this  case  comes  within  those  words.  The 
63rd  rule  requires  the  owner  to  submit  the  name  of  the 
person  appointed  captain  to  the  directors  for  their  ap- 
probation, and  I  am  of  opinion  that  they  are  members 
of  the  society  within  the  meaning  of  the  57th  rule,  and 
that  when  a  captain  is  changed,  the  information  which 
is  to  be  conveyed  of  the  change  is  a  notice  to  be  given 
to  one  or  more  of  the  members  of  the  society,  and  that 
a  letter  sent  to  his  ''usual  place  of  residence''  is  to  be 
fully  effective  for  all  purposes  for  which  such  notice  is 
required  to  be  given,  if  it  is  so  sent.  This  rule  also 
provides,  that  the  notice  shall  be  complete,  although  the 
same  may  not  actually  reach  or  be  received  by  the  said 
party,  and  that  notice  to  the  officers  shall  be  considered 
as  addressed  to  the  directors.  This  proves  that  the  rule 
applies  to  the  president  as  well  as  to  the  other  members. 
It  also  provides,  that  all  notices  to  the  president,  trea- 
surer or  secretary  shall  be  considered  as  addressed  to 
the  directors* 

I  cannot  control  the  words  of  the  57th  clause ;  they 
apply  to  all  notices  to  be  given  to  the  members,  or  any 
of  them,  whether  they  be  given  to  the  vice-president, 
treasurer  or  secretary  or  other  member  of  the  society* 
I  am,  therefore*  of  opinion,  that  it  is  established  that, 
under  the  57th  rule  of  the  society,  notice  was  given  to 
the  directors,  through  the  secretary,  of  the  change  of 
the  captain. 

The  other  point  is,  that  after  the  notice  in  September, 
1863  and  after  the  claim  had  been  made  for  compensa- 
tion for  the  loss  of  the  vessel,  the  directors,  in  April, 
1864,  called  upon  the  Plaintiif  to  contribute  for  the  loss 

of 
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of  other  ships,  to  which  he  was  liable  to  cootribttte  as       1866. 

one  of  the  co-iDsurers  of  the  company.    I  cannot  make 

oat  whether  the  Plaintiff  had  any  other  vessel  insured 

in  the  society,  but  if  he  had  not,  it  was  clearly  a  waiver     Howard. 

on  the  part  of  the  directors  of  any  default  committed  by 

the  Plaintiff. 

I  must  make  a  decree  for  the  Plaintiff  with  costs. 


MACKENZIE  v.  BRADBURY.  laes. 

June  15. 

rpHE  testatrix,  by  will  dated  the  2nA  February,  1859,  By  her  will  the 
■*•     gave  a  legacy  of  1 ,000/.  to  John  Hmry  Mackenzie,  *"ooo?  ^*'''' 
"  in  trust  for  such  of  the  children  or  child  of  my  niece,  nmonggt  the 
Mary  Bradbury^  who  shall  attain  the  age  of  twenty-one  niece.    By.a 
years,  and  the  children  of  any  or  either  of  her  children  codicil,  she  re- 

i_       f    11  1  1.    .        1       1  ,.  cited  that  she 

who  shall  have  died  under  that  age.  had,  by  her 

will,  given 
1,000/.  to  F.JB. 

The  will  contained  a  power  of  maintenance  and  a  (a  son  of  her 
power  of  advancement  not  exceeding  half  of  a  child's  dedared  Uiat  ^ 
expectant  or  presumptive  or  vested  share.  *?®  *"j^  \wQy 

^  ^  '  should  not  be 

payable  until 

On  the  Ist  of  March,  1860,  the  testatrix  made  a  t'^fntyone, 

'  '  with  power  of 

codicil  to  her  will  in  these  terms : — ''  Whereas,  by  my  maintenance, 
will  or  a  codicil  thereto,  I  have  bequeathed  to  Francis,  erroneouaVe-* 
the  son  of  my  late  husband's  niece,  Mary  Bradbury,  cital  consti- 
the  sum  of  1,000/.  payable  as  therein  mentioned:  Now  and  that  7.  k 
I  hereby  declare  that  the  said  legacy  shall  not  be  pay-  ^®!  ?"'y  ^°**" 
able  until  the  said  Francis  Bradbury  shall  attain  the  of  the  1,000/. 
age  of  twenty-one  years,  but  with  power  to  the  trustees 
or  executors  of  my  will  to  pay  or  apply  the  interest  or 
income  thereof  in  or  towards  his  maintenance  or  educa- 
tion^ in  such  manner  as  they  shall,  in  their  discretion, 
think  best." 

The 
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1865.  The  testatrix  died  in  JunCy  1861. 

ACEBNSBi         ^^  ^j^^  j^^^  ^j.  ^^  ^.jj   (jp^iYuary^  1859)  FraMii 

Bradbury.    Qf,  Bradbury  was  the  only  child  of  j9fary  Bradbwy ; 

but   before    the    date  of   the  codicil  (March,   1860) 

another  child  was  born^  who  died  in  April,  1860,  and 

two  children  were  born  after  the  testatrix's  death. 

Francis  G.  Bradbury  claimed,  under  the  codicil,  to 
be  entitled,  by  implication,  to  an  absolute  legacy  of 
1,000/.  in  addition  to  his  share  in  the  1,000L  given  by 
the  will. 

Mr.  W.  P.  Dickins  for  the  PlaintiflPthe  trustee. 

Mr.  Selwyn  and  Mr.  Kekewich  for  Francis  Bradbury. 
The  recital  that  the  testator  had  by  his  will  or  codicil 
bequeathed  1,000/.  to  Franm  amounts  to  a  gift;  ''for 
if  a  testator  unequivocally  refer  to  a  disposition  as  made 
in  that  his  will,  which  in  fact  he  has  not  made,  the 
intention  to  make  such  a  disposition,  at  all  events,  will 
be  considered  as  sufficiently  indicated;''  Jarman  on 
Wills  (a).  In  Adams  v.  Aelamsib),  Sir  James  Wigram 
says, ''  Where  a  testator,  in  one  part  of  his  will,  has 
recited  that  he  has  given  a  legacy  to  a  certain  person, 
but  it  has  not  appeared  that  any  such  legacy  was  given, 
the  Court  has  taken  the  recital  as  conclusive  evidence  of 
an  intention  to  give  by  the  will,  and  fastening  upon  it, 
has  given  to  the  erroneous  recital  the  effect  of  an  actual 
gift." 

In  addiUon  the  testatrix  has  directed  this  1,000/.  to  be 
paid ;  this  of  itself  constitutes  a  gift  of  it. 

Mr*  Southgaie  and  Mr.  Rodwell  for  the  residuary 

legatees. 

(a)  lit  ed.  cfu  xvii.  (6)  1  More,  540. 


Mackenzie 

V. 
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legatees.  This  is  simply  a  mistake  of  the  testatrix  to  1866. 
which  effect  cannot  be  given.  The  rule  as  laid  down  in 
Re  Arnold's  Estate  (a)  is  this : "  if  the  testator^  in  the  co- 
dicil, recites  that  by  bis  will  he  has  made  a  devise  or  Bradbury. 
bequest  which  does  not  there  appear,  then  the  codicil 
does  not,  by  such  recital,  create  that  bequest  or  devise." 
This  case  differs  from  those  referred  to  by  the  other  side, 
where  the  recital  was  of  something  in  the  same  instru- 
ment. The  rule  is  clearly  pointed  out  by  Sir  WiUiam 
Grant  in  Smith  v.  Fitzgerald  {b).  He  says,  "  If,  in  the 
preceding  part,  there  was  nothing  that  could  in  any  way 
answer  the  description  of  what  he  here  says  he  had 
willed  to  them,  there  would  then  be  room  for  the  appli- 
cation of  the  doctrine,  that  a  declaration  by  a  testator 
that  he  had  given  something  is  sufficient  evidence  of 
an  intention  to  give  it,  and  amounts  to  a  gift;  but  the 
question  here  is,  whether  he  did  not  mean  to  describe, 
however  inaccurately,  that  which  he  had  before  actually 
given."  He  afterwards  adds,  '^  Without  denying  that  the 
recital  of  a  gift  as  antecedently  made  may  amount  to  a 
gift,  the  Court  ought  to  see,  veiy  clearly,  that  there 
is  nothing  in  the  will  to  which  the  recital  can  refer,  be- 
fore it  is  turned  into  a  distinct  bequest;  otherwise  an 
inaccurate  testator  may  be  held  to  make  a  second 
bequest  when  he  has  only  made  an  incorrect  reference 
to  the  first." 

Here  there  is  something  to  answer  the  legacy  described, 
but  it  is  described  inaccurately,  and  the  description  con- 
stitutes no  gift. 

Mr.  Wickens  for  the  other  children  of  Mary  Bradbury. 

Mr.  Selwyn  in  reply. 

The 

{a)  33  Bm».  171.  (6)  3  Vt$.  ^  B.S. 
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1865. 


Mackenzie 
Bradbury. 


The  Master  of  the  Rolls. 

I  am  quite  clear,  upon  general  principIeS|  that  an 
erroneous  recital  by  a  testator  in  a  codicil  that  he  has, 
by  his  willy  given  a  legacy  to  A.  B.,  when  he  has  not 
done  S0|  creates  no  legacy  at  all.  There  are  some  dicta 
in  the  earlier  cases  which  look  like  it,  and  it  is  discussed 
in  Dashwood  v.  Peyton  (a) ;  but  in  that  case  Lord  Eldon 
decided  that  a  mere  erroneous  recital  that  there  was 
a  gift  in  a  prior  will  created  no  gift,  and  I  know  of  no 
case  which  overrules  that  case.  I  am  satisfied  that 
Adams  v.  Adams  {b)  did  not  do  so,  and  that  it  was 
the  intention  of  Vice-Chancellor  Wigram,  who  decided 
that  case,  to  adhere  strictly  to  the  rule.  Nothing  is 
more  dangerous  than  to  create  gifts  by  implication  or 
by  an  erroneous  recital. 


The  next  question  is,  whether  the  words  in  this  codicil 
amount  to  a  gift.  I  am  disposed  to  think  the  claimant's 
case  would  be  very  favorable,  if  no  will  had  been  found, 
because  then  it  might  be  that  the  words  in  the  codicil 
amounted  to  a  direction  to  pay  the  1,000/.  It  looks 
very  much  like  another  mode  of  saying,  the  1,000/.  shall 
be  paid  at  twenty^ne.  If  the  codicil  alone  had  been 
found  and  the  will  had  not  been  forthcoming,  I  am  dis- 
posed to  think  it  would  amount  to  a  gift. 


But  here  the  will  is  in  existence,  and  you  find  in  it 
the  bequest  of  a  legacy  of  1,000/.,  in  which  Francis 
takes  an  interest  as  one  of  the  children  of  the  niece; 
and  I  am  of  opinion,  that  the  testatrix  merely  intended 
to  refer  to  the  legacy  previously  given  by  her  will,  the 
recital  of  which  was  erroneous,  and  that  the  testatrix 
only  directs  that  the  trustees  shall  have  a  power- to 

maintain 

(«)  18  Vet.  27.  (b)  I  Hare,  537. 
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maintain  and  educate  Francis  Bradbury  during  his       1865. 

minority,  and  that  she  did  not  intend  to  make  a  new  gift. 

When  you  look  at  the  will,  you  find  that  a  share  in 

the  IflOOL  is  the  only  legacy  she  intended  to  give.     I    Bradbury. 

must  declare  that  Francis  is  only  interested  in  one  legacy 

of  }fiOOL  as  one  of  the  children  of  Mary  Bradbury ^ 

and  which  is  payable  at  twenty-one,  with  power  for  his 

maintenance  and  education. 


GEE  V.  LIDDELL.    (No.  1.)  isce. 

Jan.  23,  20. 

npHE  testator  Stephen  Gee  directed  his  executor  to  Distinotion 
"*•     stand  possessed  of  the  sum  of  2,000/.|  upon  trust  forJng"the' 
either  to  retain  the  same  in  his  own  hands  at  interest  at  performance 
4Z.  per  cent,  or  to  invest  it,  and  to  pay  the  interest  to  voluntary  trust 
his  daughter  Mary  Whitaher  for  her  separate  use  for  ?"^  enforcing 

**  ^  *  .the  completion 

life,  with  remainder  to  her  children;  and  he  appomted  ofanincom* 
his  son  Joseph  Gee  his  sole  executor.  ^  ^^  testator 

bequeathed 
2,000/.  on  cer- 

The  testator  died  on  the  6th  oi  January ^  1841,  and  tain  trusts,  and 

7        «    /^      1  •  «  II*  1  J  lie  empowered 

Joseph  Gee  his  son,  who  was  also  his  executor  and  },{,  executor, 
residuary  legatee,  being  satisfied  that  the  testator  in-  J'jio  ^f J  ■!■<> 

,    ,  ,  -     ^T/v/v/x.  1  /%  r^/v/M     .      I-     nis  residuary 

tended  to  bequeath  3,000/.,  and  not  2,000/.,  to  his  legatee,  to  re* 
daughter  and  her  children,  acted  upon  that  footing  and  ^^^  ^^f .  , . 

°  ^    ^         ^*  ^  amount m  nis 

signed  certain  documents  which  will  be  presently  stated,  hands  unin- 
He  {Joseph  Gee)  died  in  1860,  and  the  question  was,  J^ltl^^S^' 
whether  Thomas   Whitaher,  the  only  child  of  Mary  thereon.  After 
Whitaher  deceased,  was  entitled  to  be  paid  this  extra  ^^^i]^^  i]^^  ^xe- 
1 ,000/.  out  of  Joseph  Gee's  assets.  wtUfiefthSt 

From  ihetestotor 

intended  to  be- 
queath 3,000/.,  and  not  2,000/.,  promised  to  make  it  up  8,000/. ;  he  made  no  invest- 
ment, but  continued  to  pay  interest  on  the  3,000/.  to  his  death.  Held,  that  there  was 
a  complete  voluntary  trust  as  to  the  additional  1,000/.,  which  this  Court  would  enforce. 
A  debt  held  not  satisfied  pro  tanto  by  a  legacy  of  a  less  amount  bequeathed  by  the 
debtor  to  the  creditor. 
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1866«  From  the  evidence  it  appeared  that  the  day  after 

Stephen  Gee's  death,  his  son  Joseph  stated  to  a  witness, 
''We"  (that  is,  he  and  Mr.  and  Mrs.  WhUaher)  ''have 
been  reading  my  father's  will.  My  father  told  me 
Whiiaker  was  to  have  1,000Z.  more  thAn  is  mentioned 
in  the  will ;  hut  I  have  told  WhUaher  it  shall  make  no 
differeDce,  and  I  will  take  care  he  shall  have  1|000/. 
more  than  he  is  entitled  to  by  the  will." 

The  following  memorandum  was  also  signed  by 
Joseph  Oee  and  Thomas  WhUaher,  the  husband  of 
Mary  WhUaher: — 

"  By  will|  &c.  of  the  late  Stephen  Gee,  Esq.,  the 

said  Joseph  Gee  pays  to  the  said  Thomas  WhUaher  the 

annual  sum  of  120/.  at  two  equal  payments,  viz.  the 

6th  July  and  6th  January  in  each  year,  being  interest 

ziALper  cent,  on  3,000/. 

"  Jo5.  Gee. 

"  Thos.  WhUaherr 

Another  document  in  the  handwriting  of  Joseph  Gee 
was  also  proved : — 

"  My  father  having  said  to  me  th$Lt  he  had  left  my 
sister  by  will  three  thousand  pounds,  and  being  quite 
satisfied  that  he  had  the  impression  that  there  was 
3,000/.  named  in  the  will,  whereas  there  are  only  2,000/^ 
I  immediately  told  Mr.  WhUaher  I  should  make  it  up 
3,000/.,  being  quite  clear  of  my  father's  intention. 

"  Jos.  Qeer 

This  was  dated  the  l8th  of  January,  1841. 

Two  other  documents  were  proved,' which  were  signed 
by  Thomas  WhUaher.    The  first  was  as  follows  : — 

"6Ja».  1841. 

"  This  morning  Joseph  Gee  handed  me  his  father's 

will 
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will  and  desired  me  to  break  the  seal  and  read  it,  whicb  1866. 
I  declined  to  do.  He  then  opened  and  read  it  himself^ 
and  putting  it  to  me  said  there  was  a  mistake  in  it,  as 
although  the  will  stated  the  interest  of  2,000/.  was  to  Liddell. 
be  paid,  his  &ther  had  said  (a  week  .previous  to  his 
death)  it  was  the  interest  of  3,000/.,  which,  upon  Joseph 
again  asking  him,  he  repeated  3,000/.  In  consequence 
of  which  the  interest  on  the  latter  sum  is  to  be  paid  to 
bis  sister  at  the  rate  of  4/.  per  cent. — ^in  the  presence  of 
Mary  Whitafter  and  John  Duncan, 

*'  Also  that  the  said  Joseph  Oee  was  to  pay  to  Thomas 
Sieplien  Whitaher,  grandson  of  the  said  Stephen  Gee, 
the  sum  of  1,000/.  on  his  attaining  the  age  of  twenty- 
one  years. 

''  I  put  this  into  writing,  in  case  of  any  of  the  parties 
dying  or  otherwise  forgetting  the  occurrence,  in  order 
that  my  dear  Tom  may  have  his  rights.*' 

"  Thomas  WhitaherJ' 

The  second  document,  which  was  also  signed  by 
Thomas  Whitaher ^  was  as  follows: — 

'[Hull,  Dec,  9,  me. 
''I  give  all  my  property  to  my  son  the  said  Thomas 
Stephen  Whitaher.  3,000/.  is  due  to  him  under  his 
grandfather's  will,  although  it  names  only  2,000/.,  and 
another  thousand  (when  he  is  of  age)  from  his  uncle 
Joseph  Gee  according  to  the  last  wishes  of  his  grand- 
father," &c.,  &c. 

«  Thomas  Whitaher^ 

It  appeared  also  that  on  the  30th  oi  April,  1852,  the 
testator  Joseph  Gee  had  paid  Thomas  Stephen  Whitaher 
1,000/.,  and  for  which  he  gave  the  following  receipt: — 

'^  Memorandum. — That  I  have  this  day  received 
from  my  uncle  Joseph  Gee  the  sum  of  1,000/.,  which  my 

late 
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1866.       I^te  grandiather  Stephen  Gee  desired  to  be  paid  to  me 
on  my  attaining  twenty-one  years  of  age," 
«  ApHl  30tb,  1852/'  *'  Thomas  S.  Whitaher:' 


Gbe 

V. 
LiDDELL. 

(No.  1.)  Joseph  Gee,  the  son,  by  a  codicil  to  his  will  dated  in 

1859,  bequeathed  to  Thomas  S.  Whitaher  the  sum  of 
2^000/.,  to  be  paid  to  him  within  twelve  months  after 
bis  decease.    Joseph  Gee  died  in  1860, 

Sir  iJ.  Palmer  (Attorney-General)  and  Mr*  Waller 
for  the  claimant  Thomas  8»  Whitaher.  The  executor 
and  residuary  legatee  of  Stephen  assented  to  and  retained 
the  legacy  of  ZflOOL,  and  acknowledged  his  obligation 
to  pay  it  by  writing;  he  acted  on  it,  during  his  life,  by 
paying  the  interest,  and  became  a  trustee  for  the  Plain- 
tiff; JSJr  parte  Pye  (a)  ;  Bentley  v.  Machay  (J).  His 
assets,  therefore,  are  to  make  it  good.  It  is  like  a 
promise  made  to  the  testator,  which  the  Court  would 
enforce;  Podmore  v.  Gunning (c);  Siichland  v.  AU 
drich  (d). 

Mr.  Baggallay,  Mr.  Archibald  Smith  and  Mr.  Jach- 
son,  for  the  Plaintiffs,  argued  that  the  second  testator 
was  under  no  legal  obligation  to  pay  the  1,0002.,  and 
had  created  no  trust ;  Dipple  v.  Corles  (e).  Secondly, 
that  the  extra  1,000/.  had  been  discharged  by  the  pay- 
ment to  Thomas  Whitaher  of  that  sum  in  1 852.  Thirdly, 
that  the  debt,  being  thus  reduced  to  2,000/.,  was  satisfied 
by  the  legacy  of  that  amount  bequeathed  to  Thomas 
Whitaher  by  the  will  of  his  uncle  Joseph. 

Mr.  Selwyn,  Mr.  Randall  and  Mr.  Hobhouse  for  other 
parties. 

Sir  R.  Palmer  in  reply. 

Th 

(a)  18  Vet.  140.  (rf)  9  Va.  616. 

{b)  15  Bean,  12.  (e)  11  Bare,  183. 

(c)  5  Sim.  485. 
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The  Master  of  the  Rolls.  ^}^' 


Notwithstanding  a  great  deal  of  ingenious  argument  «. 

on  the  subject^  I  am  in  favor  of  Mr.  Wkitaher*s  claim.  Liddell. 
The  argument  is,  that  the  sum  of  3,000/.  spoken  of  in  ja^,26 
the  memoranda  was  meant  ^to  be  merely  the  2,000/. 
mentioned  in  Siephen*s  will,  and  an  additional  1,000/. 
to  be  given  to  Thomas  Whitdher  the  son,  and  that  this 
was  reduced  to  2,000/.  by  the  payment  to  him  of  1,000/. 
in  1852,  then  by  the  doctrine  of  satisfaction  that  this 
sum  of  2,000/.  has  been  satisfied  by  the  legacy  given 
by  Joseph  Gee  to  Thomas  Whitaker,  so  that  instead  of 
getting  the  3,000/.  he  is  to  receive  nothing  at  all  in 
respect  of  it« 

I  think,  however,  that  this  argument  is  not  consistent 
with  the  evidence  before  me.  In  the  first  place  Stephen 
Oee  by  his  will  gave  2,000/.  to  his  daughter  for  her  life, 
and  after  her  death  to  her  children  living  at  her  death, 
to  be  equally  divided,  and  to  be  paid  to  them  on  attain- 
ing' twenty-one.  That  being  the  case,  then  this  event 
takes  place : — Stephen  dies  on  the  6th  of  January,  1 841 ; 
and  on  the  18th  of  January  Joseph  his  son  writes  this 
paper :— '^  My  father  having  said  to  me  that  he  had  left 
my  sister  by  will  3,000/.,  and  being  quite  satisfied  that 
he  had  the  impression  that  there  was  3,000/.  named  in 
the  will,  whereas  there  are  only  2,000/.,  I  immediately 
told  Mr.  Whitaker  I  should  make  it  up  3,000/.,  being 
quite  clear  of  my  father's  intention."  Now  is  it  pos- 
sible to  say  that  is  mofe  than  to  change  the  2,000/. 
into  3,000/.?  He  does  not  say  it  was  to  be  3,000/. 
during  my  sister's  lifetime,  and  then  nothing  more,  but 
he  expressly  says  that  it  was  to  be  ''made  up  to  3,000/.," 
that  is,  that  the  2,000/.  was  to  be  changed  into  3,000/. 
It  is  impossible,  I  think,  to  get  over  those  words.  Then 
it  ia  aigned  that  this  is  consistent  with  the  payment  of 

YOl..  ^3txv — IV.  s  s  the 
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1866^  the  1|000/.  to  the  son  as  part  of  this  3,000/.  But  it  is 
to  be  observed  that  that  is  altering  the  words  of  the 
documents.  Upon  the  son  attaining  twenty-one^ 
Joseph  Gee  his  uncle  pays  him  1^000/.  and  takes  a 
receipt  from  him  for  it,  as  being  a  sum  of  1^0002.  which 
his  grandfather  Stephen  Gee  had  desired  to  be  paid  to 
him  on  attaining  twenty^one.  Besides  this,  Thomas 
Whitaker,  who  is  dead,  had  written  two  documents,  and 
in  one  of  them  he  expressly  states  that  his  son  Thomas 
Stephen  Whitaher  was  to  have  the  3,000/.  under  his 
grandfather's  will,  although  it  names  only  2,000/.,  ''and 
another  1,000/.  when  he  is  of  age."  Now  undoubtedly 
that  document  would  not  be  evidence  in  favor  of 
Thomas  Whitaher  himself;  but  he  is  dead,  and  it  is 
quite  consistent  with  another  statement  he  has  made ; 
and  as  one  of  these  documents  has  been  made  use  of 
against  Thomas  Stephen  Whitaher,  I  think  that,  subject 
to^the  due  weight  to  [be  attached  to  these  documents^ 
and  subject  also  to  the  observation  that  it  is  a  person 
giving  evidence  in  favor  of  himself  or  his  own  family, 
they  are  all  admissible  upon  this  question.  The  third 
document  is  quite  consistent  with  that  which  is  signed 
both  by  Joseph  Gee  and  Thomas  Whitaher.  The  only 
mode  in  which  1  can  explain  these  documents  is,  that 
two  sums  were  to  be  paid,  one  of  3,000/.,  the  other  of 
1,000/.  This  I  hold  to  be  quite  clear,  that  if  I  change 
the  word  two  into  three  in  Stephen's  will,  so  as  to  give 
3,000/.  to  his  daughter  for  life,  with  remainder  to  her 
children,  it  can  in  no  degree  be  satisfied  by  a  payment 
of  1,000/.  to  Thomas  Whitaher  on  his  attaining  twenty* 
one,  the  more  especially  as  it  is  expressly  stated  on  the 
receipt  that  it  is  "the  sum  of  1,000/.  which  my  late 
grandfather  desired  to  be  paid  to  me  on  my  attaining 
twenty-one  years  of  age ;"  while  the  other  3,000/.  was 
to  be  paid,  not  to  one,  but  among  all  the  children  on 

their 
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their  attaiaing  twenfy-one,  and  after  the  death  of  their       1866, 
mother.    In  my  opinion,  therefore,  the  3,000k  and  the 
1,000/.  are  two  separate  and  distinct  sums. 

I  will  presently  consider  the  question  whether  there 
is  a  debt  from  the  estate  of  Joseph  in  respect  of  the 
3,0002. ;  but  assuming  that  to  be  the  case,  then  I  am  of 
opinion  that  it  cannot  be  satisfied  by  a  legacy  of  2,000/. 
According  to  the  cases,  a  debt  is  not  satisfied  by  a 
legacy  of  a  smaller  amount,  but  they  are  separate  and 
distinct  things,  and  if  a  person,  who  owes  3,000/.  to 
A.,  leaves  him  a  legacy  of  2,000/.,  A,  takes  both,  and 
the  legacy  is  not  a  satisfaction  pro  tanto.  Therefore 
it  is,  that,  by  a  very  sinjgvilar  process,  it  is  attempted 
to  cut  this  3,000/.  down  to  2,000/.,  in  order  to  bring 
it  within  the  rule  that  the  legacy  of  2,000/.  given 
to  Thomas  Whitaher  by  Joseph  Gee,  would  be  a  satis- 
faction of  the  debt  of  the  same  amount.  The  doctrine 
itself  of  satisfaction  of  a  debt  by  a  legacy,  is  not  a 
very  satisfactory  one ;  because  it  is  clear,  that  in  the 
great  majority  of  cases,  a  testator  never  thinks  that 
he  is  satisfying  a  debt  when  he  is  making  a  gift 
by  his  will.  In  addition  to  this,  I  do  not  think  that 
the  doctrine  of  satisfaction  would  apply  to  a  case 
where  a  sum  being  held  by  A.  B.  upon  certain  trusts, 
he  by  his  will  bequeathed  a  legacy  to  pne  of  the  cestuis 
que  trust 

I  then  come  to  the  question  whether  there  is  really 
a  debt  which  Thomas  Whitaher  could  enforce.  I  am  of 
opinion  that  this  case  comes  within  the  rule  of  those 
cases  in  which  a  man  declares  himself  to  be  a  trustee  of 
a  sum  of  money,  where  this  Court  interferes,  not 
to  complete  the  trust,  but  to  execute  it.  The  dis- 
tinction between  the  cases  is,  that  where  a  trust, 
though  •  voluntary,  is  complete,  the  cestui  que  trust, 
although  be  cannot  call  on  the  Court  to  complete  a 

8  s  2  trust, 


V. 
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1866i  trusty  may  call  on  the  Court  to  execute  one  that  ia  c6in« 
plated.  I  have  therefore  only  to  consider  whether,  in 
in  this  casCi  the  relation  of  trustee  and  cesiui  que  trust 
LiDDBLL.  exists.  In  the  first  place,  Stephen  Oee,  by  his  will, 
leaves  2^000Z.,  of  which  the  interest  is  to  be  paid  to  his 
daughter  for  her  life,  and  after  her  death  to  her  children 
equally.  The  testator  also  says  to  his  only  son  and 
executor,  ^^you  may  invest  this  or  not,  as  you  please,  but 
if  you  retain  It  you  must  pay  interest  for  it  at  4  per  cent" 
Could  Joseph  Gee,  after  proving  his  father^s  will  and 
taking  possession  of  his  assets,  amply  sufficient  for  the 
payment  of  the  legacy,  say  that  he  was  not  a  trustee 
of  that  2,000Z.?  That  would  be  impossible.  The  trust 
is  expressly  declared  by  the  will.  He  is  told  that  he 
need  not  invest  it,  but  may  retain  it  in  his  own  hands 
as  trustee.  I  am  of  opinion  that  the  relation  of  trustee 
and  cestui  que  trust  was  completed,  and  the  son  was 
strictly  and  properly  a  trustee  of  that  sum  of  money, 
although  it  had  not  been  separated  from  the  estate; 
because  the  will  of  the  testator  allowed  the  executor  to 
retain  the  2fl00L  in  his  hands  at  interest,  and  to  con- 
stitute himself  a  trustee  of  that  sum  without  separating 
it  from  the  mass  of  the  property. 

Then  what  takes  place  is  this: — Upon  the  death 
of  Stephen,  the  testator,  his  son  Joseph  says,  in  sub- 
stance, ''  My  father  told  me  that  he  intended  to  be- 
queath the  sum  of  3,0002.  and  not  of  2,000Z.,  and 
he  firmly  believed  that  he  had  put  3,0002.  in  the 
will,  whereas  it  was  only  2«000Z.;  he  told  me  so  a  week 
previous  to  his  death ;  and  that  being  so,  I  intend  to  follow 
his  directions.*'  Thereupon  he  signs  this  statement. 
How  can  I  distinguish  the  3,0002.  from  the  2,000/.?  Is 
he  not  in  the  same  relation  with  respect  to  the  3,0002.  as 
he  would  have  been  with  regard  to  the  2,000/.  If  he 
had  invested  2,0002.  only,  and  not  3,0002.,  something 

might 
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might  haye  been  said ;  bat  suppoBe  he  had  inyested  the  1866* 
3,000/.^  would  it  not  be  clear  that  there  was  a  declaration 
of  trust  in  respect  of  that  3^000/.,  though  invested  in  his 
own  name  alone?  This  paper  is  a  distinct  and  clear 
declaration  of  trust  in  writing  of  that  3;000/.,  and  ac- 
cording to  the  permission  contained  in  his  father's  will, 
he,  instead  of  investing  it,  holds  it  in  his  own  hands, 
and  the  whole  fund  stands  in  the  same  situatiout  I  am 
therefore  of  opinion  that  the  trust  is  complete,  and  that 
this  Court  will  enforce  the  execution  of  it  in  favor  of 
Thomas  WAitaker  the  son. 


GEE  V.  LIDDELL.  (No.  2.)  ,  ^ 

^  Jan.  23,  26. 

THE  testator  JbffpA  Oee,  in  addition  to  other  benefits  The  testator 
A     !_•  .         fwi,  ct    nrT'M  T         1  held  2,000/. 

gave  to  his  nephew  Thomas  S.  Whttaher  a  legacy  belonging  to 

of  2,000Z.,  to  be  paid  to  him  within  twelve  months  after  !"■  nephew,  on 

,      -       ,  which  for  eight 

his  (the  testator  s)  death.  j'ean  he  paid 

interest,  not- 
withstanding 

The  testator  died  in  1860,  and  amongst  his  papers  the  nephew 
the  following  note  of  hand  was  found  : —  j  qoo/.  on  his 

"  1,000/.  "  Hull,  3rd  May,  1852.      i^ough 

'*  On  demand  I  promise  to  pay  to  Joseph  Oee,  Esq.,  the  nephew 
the  sum  of  1,000/.,  value  received  by  my  late  father,"     interest  on  the 

"  Thomas  S.  Whitaher:'  n?te,  and  had 

fiven  no  ao- 
nowledgment 

No  interest  had  ever  been  paid  by  Thomas  S.  Whitaher,  J^J^gJ  '^ 
and  it  further  appeared  that  the  testator,  who  held  in  though  the 
his  hand  another  legacy  of  2,000/.  to  which  Thomas  S.  j;^;^^/^^^^^^ 
Whitaher  was  entitled,  had  regularly  paid  the  whole  of  1,000/.  was 

,  .  .T      .        1  •  barred  by  the 

the  interest  on  that  sum  to  him,  without  making  any  g^^tu^e  of  Li- 
deduction  in  respect  of  the  promissory  note.  SghT^^^^^ 

ezecators  to 

Under  these  circumstances  Thomas  8.  Whitaher  in-  J^fg^ooo^S* 

sisted  mained. 
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1866,       listed  that  the  note  was  barred  by  the  Statute  of  Limi- 
tations. 


Gee 

-•. 

LiDDELL.  Sir  R.  Palmer  (Attorney-General)  and  Mr.  Waller, 
for  Thomas  8.  Whitaker,  argued  that  the  debt  was  due 
from  Thomas  S.  Whitaher^s  father,  and  the  note  given 
for  it  was  barred  by  the  statute.  Secondly,  that  the 
testator  never  intended  to  treat  it  as  a  debt,  and  had 
abandoned  his  claim  on  it ;  Flower  v.  Marien  (a). 

Mr.  Baggallay^  Mr.  A.  Smith  and  Mr.  JuAion, 

contrd,  argued  that  the  statute  only  barred  the  remedy, 
and  not  the  debt>  and  that  the  executors  were  entitled 
to  exercise  their  right  of  set-ofF,  though  they  could  not 
maintain  an  action  upon  the  promissory  note. 

They  cited  Courtenay  v.  WiUiami  (b) ;   Coaies  v. 
Coates  (c). 


ne  Master  of  the  Rolls. 

Jan.  26.  With  respect  to  the  promissory  note  of  1 ,0001.  given 

by  Thomas  Whitaker,  I  cannot,  in  my  opinion,  treat  the 
acts  of  Joseph  Gee  as  being  a  release  of  that  sum  of 
money.  If  I  were  asked,  whether  I  thought  it  probable 
that  he  intended  ever  to  enforce  payment  of  the  note,  I 
should  answer  in  the  negative.  I  do  not  believe  he 
ever  did,  and  the  non-payment  of  interest  is  the  strongest 
evidence  in  that  direction.  In  addition  to  which  the 
relationship  of  the  parties  also  points  to  that  conclusion. 
But  supposing  the  six  years  had  not  elapsed,  could  it 
be  possible  to  say  that  the  executors  could  not  enforce 
payment  of   this    note,  or   that   they  ought  not  to 

enforce 


i 


a)  2  MvL  4-  Craig,  459.  Law  J.  (Chane.)  204. 

b)  3  Hare,  639,  affirmed  16        (e)  33  Bea9,^9. 
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enforce  it?  The  testator  had  a  right  to  enforce  it  at  J 866. 
IaW|  and  if  he  had  intended  not  to  do  bo,  he  might  have 
destroyed  the  note,  instead  of  which  he  allowed  it  to 
remain  in  existence.  The  Statute  of  Limitations  does 
not  bar  a  debt ;  it  only  bars  the  remedy  for  recovering 
it.  The  consequence  is,  that  the  arguments,  which  only 
acquire  a  little  accumulative  force  by  the  fact  of  eight 
years  instead  of  six  having  elapsed,  are  not,  in  my 
opinion,  sufficient  to  show  that  there  was  any  release 
of  the  debt  The  testator,  if  he  intended  his  nephew 
to  be  absolutely  released  from  the  debt,  ought  to  have 
done  some  act  for  that  purpose ;  but  there  is  a  perfect 
blank  on  the  subject,  and  nothing  more  than  this : — that 
he  never  enforced  payment  of  the  interest,  and  during 
the  whole  of  the  time  paid  a  much  larger  sum  than 
was  necessary  to  the  nephew  for  interest  on  the  2,000/. 
I  cannot  hold  that  to  be  a  release  of  the  debt,  and  I 
think  that  the  executors  are  bound,  on  the  part  of  the 
residuary  legatee,  to  set  off  the  amount  of  the  promis* 
sory  note  against  anything  due  to  Thomas  8,  Whilaker, 


GEE  r.  LIDDELL.    (No.  3.)  Jan.  23, 26. 

A  sole  trader, 

rpHE  testator,  a  shipowner  and  merchant,  gave  his  gave"  The'an- 
real  and  personal  estate  to  trustees,  upon  trust,  as  nual  or  other 

1  •  «  #.      1  •        -f    r      fi»  J         X     !-•  earnings,  pro- 

to  his  real  estate,  for  his  wife  for  life,  and  as  to  his  per*  ^eeds  and  pro- 
sonal  estate  upon  trust  to  convert  it  into  money  with  fj.^j^\*g"^®gj. 
all  convenient  speed.  And  subject  thereto  and  to  certain  neas/'toonefor 
limitations  thereof,  which  failed,  he  directed  his  trustees  JSJlndira  J^er. 
to  stand  seised  and  possessed  of  his  real  estate  and  the  Held,  that,  in 
moneys  to  arise  from  the  sale  of  his  personal  estate,  and  ^^^^  proceeds 
of  the  annual  rents,  produce  and  profits  thereof,  on  and  profits,  in- 

'   ^  ^  «  J  terest  on  his 

trust  to  pay  ^^  the  whole  of  the  annual  rents,  profits  and  capital  in  his 

produce"  of  his  real  estates,  and  of  the  moneys  to  Urise  J^f^^e  tot 

from  deducted. 
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1866,       fi*oin  the  sale  of  his  personal  estate,  to  his  nephew 
Thomas  8.  Whitaker  for  life,  with  divers  remainders  oven 


Oeb 


LiDDBLL  ^°^  ^®  empowered  his  trustees  to  postpone  the  sale 

(No.  3.)  of  his  steam  ships,  and,  until  their  sale,  to  employ  the 
same,  and,  for  that  purpose,  to  apply  any  part  of  his 
personal  estate  as  should  be  necessary.  And  he  de- 
clared that  '*the  annual  or  other  earnings,  proceeds  and 
profits  to  arise  from  the  said  business,  and  employment 
and  navigation  of  the  steam  or  sailing  ships  or  vessels, 
should  be  held,  paid  and  applied"  by  his  trustees^  upon 
and  to  '^the  same  trusts,  intents  and  purposes  as  were 
thereinbefore  declared"  concerning  the  moneys  to  arise 
from  his  personal  estate. 

The  testator  died  in  October,  1860,  and  the  trustees 
carried  on  his  business  until  March,  1863,  when  the 
steam  ships  were  sold  with  the  goodwill  of  the  business 
for  30,400/.  The  net  profits  during  that  period  amounted 
to  8,161/.  The  capital  embarked  by  the  testator  at  his 
death,  exclusive  of  the  ships,  amounted  to  25,690/. ; 
but  which  had  been  reduced  to  9,735/.  when  the  ships 
were  sold. 

Tlie  question  was,  what  part  of  the  profits  of  this 
business  was  payable  to  the  tenant  for  life  under  the 
terms  of  the  will. 

It  was  argued,  either  that  the  8,161/.  or  the  income  of 
it  as  produced  de  anno  in  annum  belonged  to  the  tenant 
for  life.  Secondly,  that  interest  on  the  capital  employed 
in  the  testator's  business  ought  to  be  deducted  from  the 
8,161/.  before  the  net  profits  could  be  ascertained,  and 
that  such  interest  belonged  to  the  tenant  for  life  as 
income. 

Sir  jR.  Palmer  (Attorney-General)  and  Mr.  Waller  for 
the  tenant  for  life. 

Mr. 
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Mr.  Baggdllajf,  Mr.  A.  SmUA  and  Mr*  Jachtm,      1868. 
€cntri.  ^"^v^^ 

Obb 

The  following  cases  were  cited  i-^Oibsm  v.  Boit  (a) ;     Ltddbll. 
JDavies  v.  Wesicombe  (b) ;  Morgan  v.  Morgan  (c) ;  Zorif 
Londeiborough  v.  SomerviUe  (d) ;   WUkinson  v.  Dttif 
eofi  (e) ;  Seftolefield  y.  Redfern  (/). 


7Ae  Mastbb  of  ^Ae  Rolls. 

I  am  of  opinion  that  the  words  of  the  will  are  too  Jan.  26. 
strong,  fle  declares  that ''  the  annual  or  other  earnings, 
proceeds  or  profits  to  arise  from  the  said  business  and 
employment  and  navigation  of  the  said  steam  or  sailing 
ships  or  vessels  shall  be  held,  paid  and  applied  by  my 
said  trustees  or  trustee  for  the  time  being  to,  for  and 
upon  such  and  the  same  trusts^  intents  and  purposes  as 
are  hereinbefore  declared  and  contained  of  and  concern- 
ing the  moneys  to  arise  from  the  sale  and  collection  of 
my  said  personal  estate  and  effects,  or  as  near  thereto 
as  the  deaths  of  parties  and  other  circumstances  will 
admit*** 

Now  if  you  take  those  words  literally,  there  can  be 
no  question  that  the  annual  profits  produced  by  tlie 
concern  are  to  be  applied  exactly  in  the  same  manner 
as  the  proceeds  of  the  sale  of  the  personal  estate,  and 
which  are  to  be  invested,  and  the  interest  thereof  when 
invested  is  to  be  paid  to  certain  persons  for  life,  with 
remainders  over.  The  argument  of  the  Attorney-General 
is,  that  it  is  the  ordinary  practice  of  merchants,  before 
they  ascertain  what  the  profits  are,  to  calculate  and 

deduct 

(a)  7  Va.  89.  (d)  19  Beov.  295. 

(6)  2  Sim.  425.  (e)  23  Beav.  469. 

(c)  14  Bmv.  72*  (/)  32  Law  J.  (CAoiic.)  627. 
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1866.  d^act  intereBt  Upon  the  capital  engaged  in  the  trade. 

^^v^/  But  I  apprehend  that  this  is  only  the  case  where  there 

^^  is  a  partnership,  and  where  the  capitals  of  the  partners  in 

LiDDELL.  the  concern  is  unequally  divided ;  but  where  a  single 


(No.  3.) 


person  is  carrying  on  trade^  I  do  not  apprehend  that  it 
is  usual  for  him,  in  the  first  place,  to  deduct  so  much 
for  interest  upon  his  ^capital  before  he  ascertains  what 
the  profits  are.  In  addition  to  this,  it  is  also  to  be 
observed,  that  here  the  expression  is  not  ^'  net  profits," 
but  ^*  annual  profits,"  which  would  mean  all  the  profits 
that  could  be  fairly  called  annual  profits  of  the  concern. 
In  one  tense,  of  course,  it  means  net  profits,  because 
it  fifteans  profits  after  deducting  all  expenses ;  but  it  is 
impossible  that  I  can  deduct  the  interest  on  the  testa- 
tor's capital,  which  he  could  have  no  desire  or  motive 
for  distinguishing,  unless  there  were  some  words  which 
pointed  precisely  to  that  course. 

The  consequence  is,  that  I  am  against  Utonun 
WkUaheTj  and  I  think  there  must  be  an  inquiry  what 
were  the  profits  de  anno  in  annum,  and  that  he  ought 
to  be  allowed  interest  at  the  rate  of  4/.  per  cent,  per 
annum  on  the  profits  made  annually  during  that  time> 
as  the  money  was  not  actually  invested. 


y 
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1866. 


EARL  COWLEY  v.  WELLESLEY. 

Feb.  28. 

O  EVER AL  questions  arising  under  the  will  of  the  The  owner  of 
*^     testator,  the  late  Earl  of  Mornington,  were  sub-  be'SJi^^ 
mitted  for  the  opinion  of  the  Court  by  this  special  case,  tomed,  every 

year,  to  cut 
about  one- 

The  testator  died  m  1863,  having,  by  his  will  made  in  *^«>ft^  oHhe 

,  ,.,,.'  .     -       underwood  and 

the  same  year,  devised  his  real  estate  to  trustees  in  fee,  also  such  of  the 
in  trust,  after  paying  certain  annuities,  &c.  for  the  Plain-  ^j^^  ^mund 
tiff.  Earl  Cowley,  for  life,  with  remainder  to  Viscount  as  were  likely 
Dantfon  for  life,  with  divere  remaindew  over.  ^r^Selhe""^ 

growth  of  the 
mi  t.  «    «        1  «       1 1  timber.    Held, 

The  testator  directed  that  the  trustees  should  manage  that  the  tenant 
and  superintend  the  management  of  the  same  premises,  |°'  life  under 
and  that  they  might  cut  timber  and  underwood,  from  time  entitled  to  the 
to  time,  in  the  usual  course,  for  sale  or  repairs ;  and  be  5f*|i,e*^under. 
empowered  them  to  demise  all  or  any  of  the  mines,  wood  and  trees 
minerals,  quarries,  stones,  gravel,  brickeartb,  clay,  sand  ion^s^i  custom. 
and  substances,  whether  opened  or  unopened^  r '^^^iiTii^d 

some  trees  in 

The  special  case  stated  as  follows :-  £%Lt«?Jo.e 

Part  of  the  real  estate  of  the  late  Earl  of  Momington  gJj^P^^f  f^ 
in  Hampshire^  consists  of  about  338  acres  of  woodland,  those  remain- 
on  which  there  are  trees  and  underwood  both  of  a  {^f  testatwT^ 
thriving  description,  the  trees  being  principally  oak.  lifetime  the 
All  the  said  woodland  in  Hants  was,  prior  to  and  at  ^^^  thinned. 
the  Earl  of  JUomingtan's  decease,  and  has  since  been  ^«^»  «■  ^«- 

^  '  tween  tenant 

and  is  now,  in  hand.    For  many  years  past,  the  course  for  life  and  re* 
of  management  has  been,  to  cut  the  underwood,  of  from  ^"j[°^i,YT^' 
ten  to  twelve  years  grovirth,  every  year,  and  the  under-  duce  was  ca- 
wood  grovring  upon  between  twenty  and  thirty  acres  of  j^g^,^^, 
the  woodland  has  been  cut  in  eveiy  year.    In  i|)e  att- 

suing 
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1866.       Baing  springi  it  has  been  usaalj  where  the  underwood 

v^v^*^      has  been  cleared^  to  cut  down  such  trees  as  were  likely 

CowLBT      ^  obstruct  or  prejudice  the  growth  of  those  intended  to 

V.  be  preserved,  and  which;  having  regard  to  the  general 

improvement  of  the  woods,  should  be  cut  down. 

The  trustees  of  the  Earl  of  MomingtoiCs  will  have 
followed  this  course,  and  have  applied  the  proceeds  of 
the  sale  of  the  underwood  as  income,  and  the  timber, 
being  such  thinnings  as  aforesaid,  has  been  partly  used 
in  repairs  on  the  estate,  and  the  larger  part  has  been 
sold.  In  the  spring  of  the  year  1864,  the  timber  and 
trees  so  sold  produced  the  net  sum  of  5652.  8^.  Qd.j  and 
last  spring  (JIfarcA,  1 865)  the  timber  and  trees  produced 
the  net  sum  of  336Z.  16«.  Oi.,  but  this  amount  is  rather 
above  the  average  of  the  sums  produced  in  preceding 
years. 

Part  of  the  real  estate  in  the  county  of  Wills  also 
consists  of  woodlands,  containing  oak,  ash,  elm,  Scotch 
fir,  larch  and  spruce  trees  and  underwood.  During  the 
life  of  the  late  Earl,  the  underwood  was  occasionally 
cut,  but  the  trees  in  such  woods  and  plantations  were 
not  thinned.  It  has  recently  been  considered  desirable, 
in  order  to  improve  the  growth  of  the  woods,  to  fell  a 
number  of  trees,  including  trees  of  all  the  al>ove-men- 
tioned  descriptions.  The  trees  which  have  been  felled 
were  felled  for  the  purpose  of  improving  the  growth  of 
those  remaining.  Part  of  the  trees  so  felled  have  been 
used  for  repairs  upon  the  estate,  and  the  remainder  have 
been  sold  standing.  The  amount  produced  by  the  sale 
of  the  last*meQtioned  trees  is  500/.  and  upwards. 

Upon  these  circumstances  the  following  question  was 
submitted  for  the  opinion  of  the  Court : — Whether  the 
money  produced  by  the  iiale  of  timber  in  the  counties 

of 
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of  ManU  and  WUts,  cut  as  before  stated^  should  be       1866. 
treated  as  capital  or  income. 


EAUIi 
COWLSY 

Mr.  Sobhonse  and  Mr.  J.  Pearson,  for  the  Plaintiffsi  «• 

the  tenants  for  life,  contended  that  the  money  produced 
by  the  sale  of  timber  cut  in  the  counties  of  Hants  and 
Wilts  was  income  and  not  capital.  They  referred  to 
Bagot  V.  Bagot  (a) ;  Bateman  v.  Hotchkin  (No  2)  (b); 
Surges  v.  Lamb{c) ;  Knight  v.  I)uplessis{d)i  Pidgeley 
V.  Bawling  («) ;  Tooker  v.  Annesleg  (/). 

Mr.  Joshua  Williams  and  Mr.  Nalder,  for  the  first 
equitable  tenant  in  tail^  contended  that  the  produce  was 
corpus. 

Mr.  Williamson  for  the  trustees. 


The  Mastsr  of  the  Rolls. 

With  respect  to  the  Hampshire  property,  I  think 
that  the  whole  produce  of  the  wood  belongs  to  the 
tenant  for  life.  It  appears  to  have  been  cut  in  tbe 
usual  and  regular  course  as  thinnings,  and  the  produce 
is  therefore  income. 

But  with  respect  to  the  trees  cut  on  the  Wiltshire 
estates,  I  do  not  think  that  the  tenant  for  life  is  entitled 
to  the  produce  as  income.  The  trustees  might  have 
properly  cut  them  in  order  to  improve  the  growth  of 
the  others,  but  they  had  become  trees,  and  this  goes 
beyond  thinnings  in  the  usual  course.  If  they  had 
been  cut  because  they  were  decaying,  the  produce  would 
undoubtedly  have  to  be  invested  as  corpus. 

1  think,  upon  the  statement  in  the  case,  that  the  pro- 
duce 

(a)  32  Beav.  509.  (d)  2  Vet.  sen.  360. 

{b)  31  Beav.  486.  (e)  2  Colfy.  275. 

(0  16  Vei.  174.  (7)  5  Sim.  235. 
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1866.  duce  of  the  timber  cut  on  the  HampiKvre  estates  is 

^^^v^^  incomei  but  that  that  on  the  Wiltshire  estates  capital; 

GowLBT  except  such  part  as  was  cut  in  the  course  of  regular 

,,    ^'  thinnings. 
Welleslet.  « 


The  next  question  arose  under  the  following  atate^ 
ment : — 

Renis  and  "In  1862,  the  late  Earl  of  Momington,  being  owner 

bnck-fields,  ^0  fee  of  fifteen  acres  of  land  at  Wanstead^  granted  a 
one  of  whiih    lease  thereof  to  JFiZ/wm  Hill  for  a  brickfield,  for  a  term 

had  been  leased 

by  the  testator  of  twenty-one  years,  and  by  the  lease,  a  rent  of  37/.  10#. 
bv  the Vustees  ^^^  reserved  and  made  payable  in  the  second  and  every 
of  his  will  subsequent  year  of  the  term.  The  lease  also  contained 
AcW^to*belonV  *  Teddendum  clause  reserving  by  way  of  royalty  1*.  6rf. 
to  the  tenant     for  every  1,000  bricks,  and  28.  for  each  cubic  yard  of 

the  clay,  brick-earth,  loam,  sand  and  other  materials  to 
be  dug,  raised  or  gotten  and  used  for  other  purposes 
than  making  bricks,  and  a  minimum  rent  of  112/.  lOs." 

The  amount  payable  in  respect  of  the  royalty  had 
during  the  past  year  amounted  to  a  much  larger  sum 
than  the  sum  of  US/.  \0$. 

Since  the  testator's  death,  his  trustees  had,  in  pur- 
suance of  an  arrangement  made  by  the  Earl  in  his  life- 
time and  under  the  leasing  power  contained  in  his  will, 
granted  a  lease  to  the  said  William  Hill  of  an  adjoining 
piece  of  land  also  for  a  brickfield,  reserving  similar  rents 
and  royalties. 

Upon  these  circumstances  the  question  was,  whether 
the  royalties  payable  under  the  brickfield  leases  should 
be  applied  as  capital  or  income. 

The  Mastsb  of  the  Rolls. 

I  think  that  the  lease  being  made  by  the  trustees 
makes  no  difference,  and  that  it  is  clear^  from  scope  of 

leasing 
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leaBiDg  poweri  that  the  leases  were  intended  for  (he  benefit       186& 
of  the  tenant  for  life. 


The  next  question  arose  upon  the  following  state- 
ment : — 


Earl 
Cowley 

V. 

WeLLE8LET« 


**  The  late  Earl  of  Mcmiiigtonj  as  lord  of  the  manors  The  produce 
of  Wanstead,  was,  and  since  his  death  his  trustees  have  ^^^oia  by'"' 
been,  in  the  habit  of  selling,  in  various  quantities,  gravel,  ^^^  trustees 

ftccordinfif  to 

loam,  peat,  and  bog-earth,  dug  and  taken  from  the  waste  the  course  pur- 
lands  of  the  said  manors,  and  such  sales  have  produced  '^t^^^^'^^®, . 

'  '^  testator,  held 

from  three  to  four  hundred  pounds  annually,  the  profits  income  and 
of  the  said  manors  are  only  such  as  have  usually,  for  ^°*^*"y*"' 
many  years  past,  been  gained  by  working  the  gravel- 
pits  and  the  loam,  peat,  and  bog-earth  in  ordinary  and 
usual  course  of  demand  for  the  same  every  year/' 

The  question  submitted  on  these  facts  was,  whether 
the  money  produced  by  the  sale  of  the  gravel,  &c.,  was 
capital  or  income. 

Tke  Master  of  the  Rolls. 

I  think  it  belongs  to  the  tenant  for  life.  As  to  the 
pits  open  in  the  testator's  life  there  can  be  no  question,  and 
as  to  opening  new  pits  it  is  like  a  case  before  me  (a),  where 
a  testator  worked  mines,  and  after  bis  death  it  became 
convenient  to  sink  a  new  shaft,  and  I  held  it  was  a 
working  of  the  old  mine.  I  treat  this  case  like  that  of 
a  mine  worked  at  one  place  where  another  shaft  is 
opened  in  order  to  work  it  mote  conveniently.  I  do  not 
think  that  one  pit  on  a  large  field  is  to  be  considered  as 
a  separate  mine.  The  minerals  being  won  in  the  ordinary 
course,  the  produce  is  therefore  income. 


The 

{a)  Spencer  v.  Seurr,  31  Beav,  334. 
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1866^       .  Th6f  next  question  arose  on  the  following  state^ 
^'^*'*'*^      ment : — 

Eaul 

qow.Er  ^ThQ  late  Earl  ofMtyminfftan  was,  at  the  time  of  his 

Wellbubt.   decease,  seised  in  fee  of  manors  of  Wanstead,  &c»    And 

Fines  for  ad*    {hg  trustees  of  his  said  will  have,  since  his  death,  as 

mission  re-        -      _       _  ,         . ,  .  i     ,  ^  i     i 

ceivcd  by  the    lords  of  the  said  Qianors,  with  the  consent  of  the  homage 
trustees  of  a     according  to  the  customs  of  the  said  manors,  made 

manor  upon  °  ' 

grants  of  parts  grants  to  divers  persons  of  portions  of  the  waste  lands 

luldlohelong   ^^  ^^^  ^^'^  manors,  and  fines  have  been  paid  in  respect 
to  the  tenant    of  the  admissions  on  such  grants  to  the  trustees  or  lords 

of  the  said  manors*  The  fines  paid  on  admissions  on 
grants  exceed  considerably  in  amount  the  fines  paid  on 
admissions  on  surrenders  or  admissions  on  death  or  under 
a  will ;  these  latter  fines  have  been  and  are  treated  as 
income.  In  some  cases,  grants  have  been  made  snbject 
to  certain  restrictive  conditions  as  to  building,  and  the 
trustees,  as  lords  of  the  manors,  may  hereafter  be  applied 
to  for  releases  or  a  waiver  of  those  conditions  in  con- 
sideration of  a  sum  of  money  to  be  paid  to  them  by  the 
persons  requiring  the  same,'' 

The  question  was,  whether  the  fines  paid  on  grants  of 
waste  lands  of  the  manors,  and  the  consideration  moneys 
for  releasing  conditions,  as  before  stated,  should  be  con- 
sidered capital  or  income. 

Mr*  Hobhouse  for  the  tenants  for  life. 

Mr.  Joshua  Williams  for  the  tenants  in  tail. 

Brabant  v.  Wilson  (a)  was  cited. 


The  Master  of  the  Rolls. 

Where  the  grants  have  been  made  by  the  trustees, 

the  fines  would  be  income. 

As 

{a)  14  Week.  Rep.  2S. 
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As  to  the  conditions,  I  agree,  that  if  imposed  by  the  1866. 
testator,  he  made  them  for  benefit  of  inheritance,  and  I  ^'^^v^^ 
doubt  whether  the  trustees  could  release  the  condition  Cowlet 
and  the  tenant  for  life  get  the  benefit  of  it.    But  if  the  v. 

grants  were  made  by  the  trustees,  then,  inasmuch  as   ^""""' 
they  might  have  made  them  without  any  condition,  they 
may  release  them,  and  the  profits  would  belong  to  the 
tenant  for  life.    The  grants  are  the  ordinary  mode  of 
enjoying  a  manor. 


The  next  question  was  this : — 

'^  Since  the  death  of  the  late  Earl  of  Mornington  Prelimmaty 
several  enfranchisements  have  been  effected  in  the  said  on^enfran-^^^ 
manors,  and,  in  some  cases,  preliminary  fines  have  been  chising  copy- 
paid  to  the  trustees,  as  lords  of  the  manors,  by  the  ^f  the  admis- 
persons  enfranchising,  by  reason  of  the  admission  having  ^^'9^  ^^aying 
taken  place  before  July^  1853,  as  is  mentioned  and  pro-  before  Ju/y, 
Tided  for  by  the  Copyhold  Act  of  1862."  ^^!nC^  in 

tlie  Copyhold 

15  ^  16  Vict.  c.  61  (30  June,  1852) ;  21  *•  22  Vict.  Act,  1852  (15 

&  16   rtct»  C* 

c.  94  (2  August^  1858),  were  cited.  51),  Ae/ii  to  be- 

long to  tbe 
tenant  for  life. 

The  Master  of  the  Rolls. 
I  think  this  must  be  treated  as  income. 


The  next  question  was  this  : — 

Since  the  death  of  the  late  earl,  the  trustees,  as  lords  Expense  of 
of  the  manors  of  Wansted,  &c.,  "have,  with  the  consent  Sna^Tff  a"^° 
of  the  homage,  accordmg  to  custom  of  the  said  manors,  manor  granted 
respectively,  made  grants  of  waste  lands  (parts  of  the  said  ^^^e  benefit  of 
manors)  to  a  trustee  for  them  and  for  the  benefit  of  the  the  estate,  held 

J    1        •      payable  out  of 

estate  of  the  late  earl  and  the  persons  interested  therein,  corpta. 
Upon  such  grants  being  made,  it  has  been  necessary  to 
VOL.  XXXV — IV.  T  T  fence 
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1866.       fence  in  the  lands  bo  granted;  and  the  said  trustees 
^"^"^^^^     have  paid  the  expense  thereof  out  of  moneys  in  their 

Earl         ,        , 
Cowley        nanuS. 

V. 

Wellbsley.  ijjjg  question  was,  whether  the  expense  of  fencing 
the  lands  so  granted  to  a  trustee  for  the  lords  of  the 
manors  should  be  paid  out  of  capital  or  income. 

Mr.  Hohhouse  for  the  tenants  for  life. 

Mr.  Joshua  Williams  referred  to  Dent  v.  Dent  (a). 

The  Master  of  tJie  Rolls. 

This  comes  under  the  power  to  make  improvements 
done  by  the  trustees,  which  they  are  entitled  to  pay  out 
of  corpus. 


CobU  of  trus-  The  last  question  arose  out  of  these  facts  :~ 
dering  the  nc-  By  the  will  of  the  late  earl,  the  Plaintiff  Earl  Cowley 
coimt7for"the  ^^  made  the  first  equitable  tenant  for  life  of  the  estates 
purpose  of  pay-  thereby  devised,  and  it  became  necessary  to  render  to 
Bion  dufy  in^''  ^^^  Inland  Revenue  Office  an  account  of  the  estates,  for 
TMpect  of  the  the  purpose  of  paying  the  succession  duty  in  respect  of 
payable  by  the  his  life  interest.  The  trustees  prepared  and  rendered 
tenant  for  life,  g^^jj  account  to  the  Inland  Revenue  Office,  and  had 

paid  the  costs,  charges  and  expenses  of  preparing  and 
rendering  the  same,  which  were  considerable. 

The  question  was,  whether  the  costs,  charges  and 
expenses  of  preparing  and  rendering  the  account  of  the 
succession  duties  ought  to  be  paid  out  of  capital  or 
income. 

Mr.  Hohhouse.  These  expenses  have  been  incurred 
not  for  the  tenant  for  life  alone,  but  will  be  for  benefit 

of 

(a)  30  Beav.  363.   . 
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of  estate  and  all  those  entitled  to  it  under  the  will.    The       1866. 
costs  ought  to  be  borne  by  the  corpus.  ^'^s^m^ 

Cowley 

Mr.  Joshua  WUliams.    If  the  legal  estate  bad  not  ,„    ^' 

,  .   *^  Wellesley. 

been  outstandings  the  tenant  for  hfe  would  have  had  to 
make  the  return  and  to  pay  all  the  expenses.  The  only 
object  of  the  return  is  to  ascertain  what  the  tenant  for 
life  ought  to  pay. 

Mr.  Hobhouse  in  reply. 


The  Master  of  the  Rolls. 
I  thiuk  the  tenant  for  life  must  pay  these  costs. 

The  costs  of  this  special  case  will  be  paid  out  of  the 
residnaiy  personal  estate. 


BOUCK  t;.  BOUCK. 

Apr.  18. 

rriHIS  case  came  before  the  Court  upon  general  de-  A  bill  by  one 
"^     murrer  to  the  bill,  which,  in  substance,  stated  the  ^^  ^  ^dmC- 

following  case  : —  niater  the  ea- 

tate  and  to  set 
aside  a  con- 

The  testator  died  in  1865,  leaving  two  sons,  namely,  Jtmorartof 
Edward  (the  Plaiutifi)  and  John  (a  Defendant).    John  it  is  multifa- 
obtained  letters  of  administration  and  possessed  himself  "^"^' 
of  the  testator's  estate,  and  the  Plaintiff  sought  to  have 
the  estate  administered  and  distributed  amongst  the 
parties  entitled  thereto* 

But,  in  addition,  the  bill  stated  an  indenture  dated  the 
19th  of  October^  1866,  whereby  the  Plaintiff  had  as- 

T  T  2  signed 
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1866.  f^^S^^  ^^  ^^^.  trustees  so  much  of  his  share  of  the 
residuary  estate  as  would  raise  8,000/.,  upon  trust  for 
his  wife  Hannah  Bouck,  for  her  separate  use  for  life, 
with  remainder  over.  The  Plaintiff  alleged  that  this 
deed  had  been  executed  by  him  without  consideration 
and  due  professional  advice,  that  it  was  void  as  against 
public  policy,  and  that  it  ought  to  be  set  aside  or  modified. 
The  administrator  and  the  parties  to  the  deed  were 
made  Defendants  to  the  bill,  which,  in  addition  to  the 
administration  of  the  estate,  asked  that  the  deed  of 
October,  1865,  might  be  declared  void  and  be  set  aside, 
or  that  it  might  be  modified  by  a  reduction  of  the 
amount  to  4,000/. 

To  this  bill  the  Defendant  John  Bouck  demurred,  on 
the  ground  that  it  was  exhibited  ''for  several  independent 
and  distinct  matters  and  causes  which  had  no  relation  to 
each  other,  and  in  some  or  one  of  which  he  was  in  no 
way  interested  or  concerned,  and  ought  not  to  be  im- 
plicated, and  that  the  bill  was  multifarious." 

Mr.  Baggallay  and  Mr.  Parke,  in  support  of  the  de- 
murrer, cited  Salvidffe  y,  Hyde  (a);  Molev,  Smith  {b)i 
Whaley  v.  Dawson  (c) ;  Jerdein  v.  Bright  (d). 

Mr.  Graham  Hastings  in  support  of  the  bill.  The 
Plaintiff  is  entitled  to  have  the  estate  administered  and 
distributed,  and  this  cannot  be  done  without  ascertaining 
the  parties  interested  in  it.  It  therefore  becomes  neces- 
sary, even  for  the  demurring  party,  that  the  validity  of 
the  deed  should  be  ascertained.  The  Defendant  is  in- 
terested in  every  part  of  the  relief  prayed,  and  cannot 
say  he  is  not  concerned  therein.    Nothing  can  be  gained 

by 

(a)  Jacob,  151.  (c)  2  Seh.  ^  Lefi  367. 

(b)  Jacob,  494.  (d)  2  John,  ^  H,  3^3. 


CASES  IN  CHANCERY. 


645 


by  allowing  ibis  demurrer,  for  tben  two  BuitB  will  become 
necessary,  one  to  set  aside  the  deed,  and  the  other  to 
administer  the  estate;  Bentr.  Yardley(a);  Campbell 
V.  Mackay  (J) ;  Addison  v.  WaVier  (c) ;  Part  v.  The 
Attomey-Oeneralid)]  Chambers  v.  Crabb  (e). 


1866. 


The  MASTBjf  of  the  Rolls. 

I  am  of  opinion  that  the  objection  to  the  frame  of  this 
bill  18  one  of  substance,  and  that  the  distinction  between 
tiiis  and  the  cases  cited  is  very  obvious.  Where  an  as- 
certained fund  is  in  the  hands  of  a  trustee  and  three  or 
four  persons  claim  it,  any  one  of  these  persons  may  file 
a  bill  to  obtain  it  and  make  all  the  other  claimants  and 
the  trustee  parties;  or  the  trustee  may  get  rid  of  all  re- 
sponsibility by  paying  the  money  into  Court,  or  by  filing 
a  bill  of  interpleader  against  all  the  claimants.  But  if  a 
Plaintiff  files  a  bill  for  the  administration  of  the  estate 
of  a  testator  or  of  an  intestate,  and  he  mixes  it  up  with  a 
question  whether  he  has  conveyed  his  share  to  another, 
or  whether  the  conveyance  ought  to  be  set  aside,  the 
case  is  very  different  and  the  trustee  cannot  dispose  of 
the  estate.  The  accounts  are  shut  up  until  it  is  ascer- 
tained who  is  entitled  to  it,  and  the  costs  and  all  other 
payments  are  delayed.  You  might  have  questions  be- 
tween six  or  seven  cestuis  que  trust  and  their  incum* 
brancers,and  these  questions  would  then  have  to  be  deter- 
mined before  the  right  to  have  the  accounts  taken  had 
been  made  out,'for  otherwise,  after  they  had  been  taken, 
a  person  might  come  in  and  dispute  them  and  raise  a 
question  whether  any  particular  item  ought  or  not 
to  be  allowed.  I  think  the  Plaintiff  is  not  entitled  to 
oblige  the  legal  personal  representative  to  take  the  evi- 
dence 


(o)  2  Hem.  Sf  M.  602. 
(6)  1  MffL  4  Cr.  603. 
(c)  4  r.  4-  CoU.  {Etch.)  442. 


id)  8  Clark  Sf  Fm.  409. 
(e)  M.  R.  {unreported). 
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dence  as  to  the  validity  of  the  deed  or  to  be  mixed  up  with 
that  question  at  the  hearing.  I  think  that  the  authorities 
cited  are  quite  sufficient  to  compel  me  to  allow  this 
demurrer.  I  think  that  the  legal  personal  repre- 
sentative is  not  a  proper  party  here  for  the  discussion 
of  the  question  between  the  Plaintiff  and  the  parties 
claiming  under  his  deed,  and  that  I  must  allow  the 
demurrer  with  liberty  to  amend. 


He  THE  ENGLISH,  &c.  ROLLING  STOCK 

COMPANY. 
LYON'S  CASE. 


tion  of     rpHIS  was  an  application,  made  by  Captain  Lyons , 

to  strike  off  his  name  from  the  list  of  contribu- 


Apr.  24. 
May  2. 

Alteration 
the  articles 
association  of 
a  company  be-  tories. 
tween  an  appli- 
cation for 

tSllS  '^^^  company  was  formed  in  January,  1864,  and  the 

ment,  held  not  provisions  of  Table  A.  in  the  first  schedule  of  ''  The 
tSiXSnt,  Companies  Act,  1862"  (26  &  26  Vict,  c  89),  were 
such  alteration  adopted  as  the  articles  of  the  association,  but  with  some 

being  made  .     . 

under  the  ail-    vanations. 
thority  of  the 
"  Companies 

Act,  1862,"         On  the  7th  of  March,  1864,  Captain  Lyons  applied 

of  the  company  ^^^  ^^^^  shares  in  tlie  company ;  but  before  they  had 
not  being         been  allotted,  and  on  the  28th  of  March,  a  change  was 

thereby  al-  , 

tered.  maae 

The  pro- 
spectus of  a  company  stated,  that  the  capital  consisted  of  15,000  shares  of  10/.  each ; 
first  issue  10,000  shares.    A.  B.  applied  for  shares,  which  were  allotted  to  him.    Held, 
that  A.  B.  could  not  resist  being  put  on  the  list  of  contributories,  on  the  ground  that 
less  than  900  shares  had  ever  been  taken. 

Shares  were  allotted  to  A,  B.  at  a  meeting  of  three  directors,  and  before  the  number 
necessary  to  form  a  quorum  had  been  determined.  Held,  that  A,  B.  could  not,  upon 
the  Company  being  wound  up,  insist  that  the  allotment  to  him  was  invalid. 


CASES  IN  CHANCERY.  647 

made  in  the  articles  of  association,  the  effect  of  which       1866. 
is  stated  post  in  the  judgment  of  the  Court.  v^^/-^^ 

The  Enolisif, 

The    shares    were  afterwards    allotted    to  Captain  &c.  Rolling 
Lyons,  three  directors  being  present  at  the  time  of  the     Company. 
allotment ;  at  that  time,  no  regulation  as  to  the  quorum  Lton's  Case. 
of  directors  had  been  made ;  but  it  was  afterwards  fixed 
at  three.     In  December,  1864|  Captain  Lyons  paid  a 
call  on  his  shares. 

The  grounds  on  which  the  applicant  relied  in  support 
of  his  application  were  as  follows : — first,  that  there  had 
been  a  misrepresentation  in  the  prospectus,  in  stating 
that  the  capital  consisted  of  15,000  shares  of  10/. 
each,  "first  issue  10,000  shares,"  whereas  no  more  than 
866  had  ever  been  subscribed  for,  and  also  in  stating 
that  the  directors  had  received  promises  of  a  contract. 
Secondly,  that  the  articles  of  association  had  been 
varied  after  Captain  Lyons*  application  for  the  shares. 
Thirdly,  that  the  shares  had  been  allotted  at  a  meeting 
of  directors  at  which  there  was  not  a  sufficient  quorum 
present. 

Mr.  Selwyn  and  Mr.  Kekewich  in  support  of  the  ap- 
plication. Captain  Lyons  is  not  a  contributory.  First, 
he  is  released  by  reason  of  the  false  representations  con- 
tained in  the  prospectus,  that  10,000  shares  had  been 
issued,  whereas  no  more  than  8.66  have  ever  been  sub- 
scribed for.  Captain  Lyons  agreed  to  become  a  share- 
holder in  a  company  consisting  of  15,000  shares,  and 
the  directors  were  not  justified  in  commencing  business 
until  that  number  or  a  reasonable  number  of  shares  had 
been  subscribed  for,  and  at  law  the  company  could  not 
support  an  action  for  calls ;  The  Howbeach  Coal  Com- 
pany V.  Teague  (a)    Secondly,  Captain  Lyons  applied 

for 

(a)  5  Hurl.  4-  C.  151,  and  6  Juritt,  275. 
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1866*       for  shares  in  a  particular  company ;  but  the  nature  of 

'"^^'^^^      the  company  was  altered,  and  he  is  not  bound  to  take 

The  English,  shares  in  a  company  different  from  that  he  intended 

&c.  Rolling  and  proposed  for.    The  undertaking  has  been  altered. 

Company,     and  the  allotment  is  therefore  not  binding;  Felgaie's 

Lyon's  Case.   Ca8e(a)i    Ship's  Case(b).    Thirdly,  at  the  allotment 

there  were  no  persons  present  competent  to  allot,  and 

no  quorum  of  directors.    Tliey  also  referred  to  SelwyrCs 

Nisi  Prius{c). 

Mr.  Souihgate  and  Mr.  Roxburgh,  contri.  There 
was  no  misrepresentation  as  to  the  number  of  shares 
intended  to  be  issued  at  first.  It  could  not  be  necessary 
that  every  share  should  be  subscribed  for  before  a  right 
to  contribution  arises.  If  it  be  requisite  to  have  a  rea- 
sonable number  of  shares  taken,  it  is  for  the  directors 
to  determine  it,  and  is  a  matter  of  internal  management 
and  discretion,  with  which  this  Court  will  not  interfere. 
A  company  may  contract  with  the  public  the  moment 
it  has  been  registered,  and  the  public  cannot  know  the 
number  of  shares  allotted  until  a  return  of  members 
has  been  made  to  the  registrar.  In  the  cases  cited  it 
was  the  company  that  sought  to  recover  calls ;  here,  the 
proceeding  is  by  the  creditors  of  the  company. 

Secondly.  The  cases  cited,  where  the  nature  of  the 
undertaking  was  completely  altered,  do  not  apply ;  for 
here  the  objects  were  the  same.  Under  the  50th  section 
of  the  25  &  26  Vict,  c.  89,  there  was  authority  to  alter 
the  articles  of  association,  and  the  applicant  must  be 
deemed  to  have  notice  of  the  alterations  which  were 
registered,  for  he  might  have  gone  to  the  registrar's  or 
to  the  company's  office  and  examined  the  articles  of 
association  as  altered.  Instead  of  doing  so  and  re- 
pudiating 


f 


a)  2  De  G.,  J.  Sf  Sm.  456.  (c)  Vol.  2,  page  1 153  (12/A 

6)  J6.544.  edit.) 
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pudiating  the  shares  at  once^  he  in  December  paid  the       1866. 
call  on  them ;  it  is  therefore  too  late  now  to  reject  the      ^-^n^^^ 
shares ;  The  Malt  and  Hop  Company  {a).  The  English, 

&c.  Rolling 

Thirdly.  The  allotment  was  duly  made  by  the  directors     cwany. 
present  (Table  A,  ss.  52,  53),  and  was  valid,  though  the  Lton'b  Case. 
quorum  had  not  been  then  settled. 

If  this  application  were  to  succeed,  the  consequence 
would  be,  that  every  allotment  of  shai'es  would  be  in- 
valid, and  no  one  would  be  liable  but  the  seven  persons 
who  signed  the  memorandum  of  association  for  a  limited 
number  of  shares ;  and  even  the  Petitioner  who  ob- 
tained the  winding-up  order  will  not  be  a  contributory. 
Shareholders  may  have  rights  as  against  the  directors ; 
but  here  the  question  does  not  arise  between  them,  but 
between  the  shareholders  and  the  public. 

Mr.  Selwyn,  in  reply^  cxtediieese  River  Silver  Mining 
Company  (b). 


The  Master  of  the  Rolls. 

The  grounds  on  which  the  applicant  in  the  present  May  2. 
case  asks  to  be  taken  oiF  the  list  of  contributories  are 
these  :— He  says,  first,  that  there  was  a  fraudulent  mis* 
representation.  Secondly,  that  an  alteration  was  made 
in  the  objects  of  the  company  between  his  application 
for  the  shares  and  the  allotment  of  them  to  him.  And, 
thirdly,  that  there  was  not  a  proper  quorum  of  directors 
present  when  the  allotment  was  made. 

The  prospectus  stated  that  the  number  of  shares  was 
to  be  15,000,  and  that  the  first  issue  was  to  be  10,000 

shares, 

(a)  35  Beav,  273.  {b)  36  Law  J.  (Chanc.)  385, 

618. 
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1866.  shares^  and  Captain  LyofM  in  his  affidavit  says  that  he 

^^^^^^^  relied  on  this  statement.     He  also  alleges  that^  in  a 

The  English  P^^ssige  in  the  prospectuS|  it  is  stated  that  the  directors 

&c.  RoLLiNQ  had  received  promises  of  a  contract.    But  I  do  not  find 

Stock 

CoMPAMT.  Any  evidence  to  shew  that  that  statement  was  False ;  and 
Lyon'a  Case,  after  all  a  mere  promise  amounts  to  very  little.  If  it  had 
asserted  that  they  had  entered  into  a  contract^  and  if,  on 
the  faith  of  that,  he  had  applied  for  shares,  it  would  be 
a  very  different  thing.  The  rest  of  the  prospectus  com- 
plained of  is  a  mere  statement  of  the  benefits  which 
was  expected  to  be  derived  from  the  establishment  of 
the  company. 

The  only  substantial  thing  is  the  statement,  that  the 
first  issue  was  to  be  10,000  shares,  and  Captain  Lyont 
says  that  he  relied  on  it,  and  that  less  than  900  shares  only 
were  applied  for,  and  therefore  he  cannot  be  called  on  to 
contribute.  In  support  of  this,thecaseof  IToioieacA  Coal 
Company  y.  Teagueid)  was' cited,  in  which  Baron  3far/in, 
at  the  trial,  held,  that  where  somethingless  than  one-third 
of  the  whole  shares  in  the  company  had  been  subscribed 
for,  the  directors  were  not  justified  in  suing  for  calls. 
But  when  that  case  was  heard  in  banc,  though  Baron 
Martin  adhered  to  that  opinion,  yet,  on  that  part  of  the 
case,  the  Court  gave  no  decision ;  on  the  contrary,  some 
of  the  other  judges  hesitated  on  the  subject.  But  I 
have  referred  to  the  case  of  the  Pyrographic  Woodwork 
Company  v.  Brown  (&),  in  which  the  full  Court  came  to 
a  contrary  conclusion.  I  cannot,  therefore,  hold  that 
the  fact  of  only  900  shares  being  taken  is  such  a 
fraud  as  to  invalidate  the  application  for  shares.  Di- 
rectors might  reasonably  allot  shares  if  they  have  a 
reasonable  expectation  of  the  success  of  the  undertaking, 
provided  it  is  not  done  for  any  fraudulent  purpose.  If 
a  person  applying  for  shares  desires  to  make  the  sub- 
scription 

(a)  5  Exch,  Ufp.  151.  (6)  2  Hurl.  ^  CoU.  63. 
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scription  of  the  whole  number  of  shares  a  conditioD^  he       loDu. 
ought  to  inquire.     I  cannot  hold  that  the  fact  of  the  ^ 

directors  allotting  shares  before  they  have  a  suflScient  The  Enolish, 
number  to  carry  on  the  concern  is  a  sufficient  ground        Stock 
for  taking  a  contributory  off  the  list,  especially  if  they     Company. 
have  reasonable  expectations  of  being  able  to  carry  on 
the  concern.    I  think^  therefore,  I  cannot  remove  this 
gentleman  from  the  list  on  the  ground  of  misrepresent 
tation. 

« 

The  second  ground  is  this : — that  there  was  an  altera* 
tion  in  the  objects  of  the  company  between  the  appli- 
cation for  the  shares  and  their  allotment  But  really 
there  was  no  alteration  in  substance.  They  cancelled 
the  articles  of  association  and  executed  new  ones,  which 
were  quite  within  the  object  stated  in  the  prospectus, 
which  do  not  enable  them  to  carry  on  a  distinct  and 
separate  trade  from  that  origiually  intended. 

The  third  ground  id  this : — Captain  Lyons  says  that 
there  was  no  sufficient  quorum  of  directors  present  when 
the  shares  were  allotted  to  him.  It  appears  that  three 
directors  were  present,  but  that  it  had  not  been  then 
established  how  many  should  form  a  quorum.  It  was 
afterwards  determined  that  three  should  be  a  quorum, 
and  three  were  present  upon  the  allotment  to  Captain 
Lyons,  and  the  same  was  done  as  to  the  other  share- 
holders. 

I  am  of  opinion  that  a  sufficient  case  is  not  made  out 
to  take  Captain  Lyons  off  the  list,  and  that  he  roust 

9 

remain  a  contributory. 
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1866. 


^Z^:  DENTON  t;,  MACNEIL. 

Prospectusesof  mWO  patents  had  been  granted  in  1862  and  1854, 

a  company  are     ■  "^      .     ,  -r^      «    .  »    n 

always  co-  respectively,  to  Dr.  Smith  for  converting  scortse, 

a°materia/f  t  '^^^»  ®^^S  *"^  ^  refuse  obtained  from  the  smelting  of 
is  stated  in  iron,  lead  and  copper  ores,  into  a  material  fit  for  paving, 
untoieT  and  "  flagging,.tiling  and  general  building  purposes. 

upon  the  faith 
of  which  a  per- 
son takes  The  Defendant  Sir  John  Macneil  and  others  there- 

entitkd,  as"  ^P^^  attempted  to  establish  a  company  called  "The 

against  the  British  Slag  Company"  for  the  purpose  of  working 

reqmre  ailot-  these  patents,  and  in  May,  1866,  they  registered  the 

ment  of  those  company,  provisionally,  under  the  Companies  Act,  1 844, 

cancelled  and  (7  &  8  Vict  c,  110,)  but  it  was  never  completely  re- 

The  remedy 

fhrdejSS  They  issued  a  prospectus  which  stated  that  they  had 
shares  is  by      purchased  the  patents  <'  for  a  fixed  sum,  the  payment  of 

action  at  law 

and  not  by  bill  which  depends  on  the  complete  success  of  such  further 
'°  !^?!!7:        testing  as  hereinafter  referred  to." 

A  bill  by  ^ 

one  of  several 

anabortWe  "The  practical  working  of  this  invention  has  been 

company         tested  with  a  view  to  ascertain  the  necessary  capital 

Bgamst  his  CO-  .     ,  ^        i  *.    t  •  i  i.  • 

projectors  for  required  for  the  cost  of  the  construction  and  machinery 
repayment  of   ^^d  for  the  cost  of  production  of  the  material." 

moneys  ex-  ^ 

pended  by  him 

to  clS" ff  The  cost  of  the  article  will  not «  exceed  10*.  a  tonj  so 
the  project  can- yhr  OS  the  testing  which  has  tahen  place  will  permit  the 
tained;  the  bill  directors  to  judge,  but,  before  any  large  outlay  is  made, 
should  pray  a   thgy  propose  erecting  limited  works  at  first,  which  will 

general  ac-  -^  '^     '^  °  .  ' 

count  of  the     enable  them  to  say  with  perfect  certainty  the  exact  cost 

expenditure 
and  a  due  ad- 

twim  all  Ae  ^^  ^^^  '^'^^^  ^^  ^^^  Statement  in  the  prospectus,  the 
projectors.  Plaintifi*, 
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Plaintiff,  in   Ooioher,  1855,  took  200  shares  in  the       1866. 
company.  ^"^^ 

Denton 
o. 

The  projectors  afterwards  became  desirous  of  bringing     W^cneil. 
the  company  under  .the  Limited  Liability  Act,  and  they 
issued  a  second  prospectus;  but.  this  project  was  not 
carried  into  execution. 

The  company  took  T7ie  Maesteg  Worhs  and  commenced 
operations,  and  the  Plaintiff,  at  his  own  request,  was,  in 
Januaryy  1858,  employed  in  superintending  the  works  at 
a  salary,  and  he  continued  to  do  so  until  Mcarchf  1859. 

The  project  turned  out  unsuccessful  and  was  aban- 
doned. 

The  Plaintiff  instituted  this  suit  in  December^  1863, 
alleging  that  the  representations  made  by  the  promoters, 
and  upon  the  faith  of  which  he  was  induced  to  take  the 
200  shares,  were  false  and  fraudulent,  and  praying  an  ac* 
county  and  that  the  Defendants,  the  promoters,  might  pay 
to  him  what  he  had  paid  in  respect  of  the  200  shares, 
and  also  the  moneys  advanced  by  him  in  carrying  on  the 
undertaking  on  the  faith  of  certain  agreements  entered 
into  by  him,  and  might  also  pay  him  for  his  services 
from  January^  1858,  to  April,  I860.  And  that  if  the 
Court  should  hold  the  Defendants  not  liable  to  recoup  to 
the  Plaintiff  the  whole  amount  advanced  by  him  for 
works,  then  for  a  declaration  that  the  Defendants  were 
liable  to  contribute  thereto,  in  such  proportions  as  the 
Court  should  deem  just. 

Mr.  ZooocA  Webb  and  Mr.  Horsey  for  the  Plaintiff,  cited 
Pubfard  v.  Richards  (a);  Colt  v.  WooUasion  (&);  Evans 

V. 

(a)  17  Bew.  87.  (6)  2  Teere  Wmt.  154. 
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1866,       V.  BickneU(a)}  Cooper  v.  Webb{b)i  Oreen  ▼.  jB«r- 

^— ^'-^      reti  (c). 
Dbnton 

V. 

Macneil.  Mr.  Selwyn,  Mr.  Baggaltay,  Mr.  £*•  Karslake,  Mr. 
TT.  JB.  £flw,  Mr.  Macnaghton,  Mr.  JSadw,  Mr.  W.  W. 
Mackeson  and  Mr.  J.  N.  Higgins  for  the  Defendants, 
were  not  heard. 


The  Mastbr  of  the  Rolls. 
June  1.  In  this  case  I  think  the  Plaintiff  fietils. 

I  will  state  how  the  matter  stands.  It  appears 
that  two  patents  were  taken  out  by  Dr.  Smith  in 
October f  1862,  and  August^  1854,  for  the  purpose  of 
converting  scoriee  and  slag  into  materials  apparently  of 
the  nature  of  marble.  Upon  that,  several  gentlemen, 
in  May^  1855,  determined  to  set  up  what  was  called 
''The  British  Slag  Company,"  and  they  registered  the 
company  under  the  Act  of  1844.  They  issued  a  pro* 
spectns,  under  which  the  Plaintiff  applied  at  the  office 
of  the  company  and  obtained  in  October^  1865,  an 
allotment  of  200  shares.  After  that,  the  persons  who 
had  set  up  the  first  company  were  desirous  of  having 
the  company  formed  under  the  Limited  Liability  Act, 
and  thereupon  they,  in  June^  1856,  issued  a  second 
prospectus.  The  Plaintiff's  first  complaint  is,  that  he 
was  taken  in  and  misled  by  the  statement  in  the  pro- 
spectus of  the  company,  which  was  false  and  fraudulent. 
He  complains  that  the  prospectus  states,  that  ''the 
practical  working  of  this  invention  had  been  tested, 
whereas,  in  fact,  the  invention  had  not  been  properly 
and  sufficiently  tested.'*    But  the  first  answer  is,  that 

the 

(fl)  6  Vti.  183.  (c)  1  Sim.  45. 

(h)  15  iSim.  454. 


Dentoh 

V. 
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the  prospectus  itself  shews  that  a  further  and  more       1866. 

complete  and  perfect  testing  was  intended  to  be  made^ 

and  everybody  was  invited  to  look  at  their  works  for 

the  purpose  of  seeing  whether  the  testing  was  sufficiently     Macneil. 

made  or  not. 

In  regard  to  the  statements  in  a  prospectus  I  adopt 
the  observations  made  by  Lord  Justice  Turner  in  Kisck 
V.  The  Central  Railway  of  Venezuela  {a),  that  it  is 
*'  universally  known  and  understood  that  the  prospectus 
of  a  company  never,  in  fact,  contains  a  strictly  accurate 
account  of  its  prospects  and  advantages."  Everybody 
understands  that  a  prospectus  is  colored  in  this  sense, 
that  everything  is  put  forward  in  the  most  favorable 
view  it  can  be.  But  this  does  not  justify  a  material 
statement  which  is  totally  false,  and  I  am  of  opinion 
that  if  a  material  fact  is  stated  in  the  prospectus  which 
is  untrue,  and  upon  the  faith  of  which  a  person  takes 
shares,  he  is  entitled,  as  against  the  company,  to  require 
the  allotment  of  those  shares  to  be  cancelled  and  to  have 
the  amount  he  has  paid  for  deposit  and  the  like  re* 
turned  to  him. 

But  I  do  not  think  that  the  statement  in  this  pix)- 
spectus  is  sufficient  for  that  purpose.  It  speaks  of  a 
testing  having  been  made,  but  also  that  it  was  only  to 
a  certain  extent,  and  of  an  intention  to  make  further 
testings,  and  there  is  no  question  but  that  all  the  persons 
who  established  this  company  bond  fide  intended  and 
believed  that  they  could  establish  a  good  and  bond  fide 
company. 

The  other  answer  to  this  complaint  of  the  Plaintiff  is, 
that,  in  point  of  fact,  the  company  has  never  been 
established,  and  that  there  are  no  shares  to  be  returned. 

There 

(a)  34  Law  J.  (Chanc.)  552. 


Denton 

V, 
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1866.  There  were  shares  in  a  company  which  had  been  pro* 
visionaUy  registered^  but  this  company  does  not  exist, 
for  they  found  they  could  not  carry  it  into  effect,  and 
Macnbii.  accordingly  it  has  no  existence.  It  also  appears  that 
after  several  letters  from  the  Plaintiff's  solicitors  to  the 
Plaintiff  in  October  and  November ^  1857,  the  Plaintiff 
proposed  to  Sir  John  MacneU,  in  January^  1858,  that  he 
should  go  down  and  superintend  the  management  of 
the  great  oven  at  a  place  called  Maesteg^  and  accordingly 
he  did  so,  with  the  sanction  of  the  directors  at  a  meeting 
on  the  30th  January.  He  must  very  soon,  in  1858, 
have  seen  what  was  the  nature  of  the  undertaking,  but 
he  takes  no  steps  whatever  in  the  matter,  and  this  bill 
is  not  filed  until  December,  1863,  although  in  the 
beginning  of  1858  he  must  have  been  perfectly  well 
aware  of  the  state  of  circumstances.  There  were,  there- 
fore, very  nearly  six  years  from  the  time  that  he  first 
went  down  to  superintend  these  works  to  the  time  of 
the  filing  of  the  bill.  In  my  opinion  therefore  he  fails, 
first,  because  if  there  were  shares  in  a  company  which 
he  required  to  have  cancelled,  he  must  make  out  that  he 
has  been  fraudulently  deceived,  which  in  my  opinion  he 
does  not  do;  secondly,  because  he  must  have  known 
exactly  in  1858  how  the  matter  stood,  and  yet  be  takes 
no  steps  for  nearly  six  years  afterwards ;  and  thirdly, 
because  there  is  no  company  to  which  the  shares  can  be 
returned. 

If  the  Plaintiff  required  the  repayment  of  his  deposit, 
because  he  has  no  shares,  as  in  point  of  fact  none  exist, 
the  proper  mode  would  have  been  to  bring  an  action  at 
law  for  it.  He  could  have  maintained  an  action,  sup- 
posing that  he  has  merits  in  the  case,  and  it  would  not 
have  been  necessary  to  come  into  equity  for  that  purpose. 

The  Plaintiff  might  possibly  be  entitled  to  some  re- 
muneration 
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mu Deration  From  Sir  John  Macneil  and  the  other  directors 
for  his  superintendence  of  the  affairs  of  the  company 
and  for  his  services,  and  the  bill  makes  some  claim  in 
that  respect.  But  if  that  be  so,  the  Plaintiff's  proper 
remedy  would  be  by  an  action'at  law  upon  the  agree- 
ment between. him  and  the  directors,  and  not  by  bill  in 
equity. 


1866. 

Dentoh 
Macneil. 


The  only  other  ground  on  which,  in  my  opinion,  it 
would  have  been  possible  for  the  Plaintiff  to  maintain  his 
suit  is  this : — He  might  have  said,  **  I  was  one  of  several 
persons  who  endeavoured  to  form  a  company,  and  for 
that  purpose  we  paid  a  great  deal  of  money  in  en- 
deavouring to  bring  out  a  joint  concern  for  our  common 
benefit,  and  in  which  undertaking  we  were  partners. 
But  I  have  paid  more  than  my  share,  and  you  are  bound, 
upon  a  due  account  being  taken,  to  repay  what  I  have 
overpaid.  We  endeavoured  to  produce  a  certain  work,  we 
were,  so  to  say,  tenants  in  common  or  jointly  interested 
in  the  affair,  and  we  ought  to  bear  the  liabilities  jointly 
between  us."  But  I  find  that  no  such  case  is  made  by 
the  bill.  It  asks  that  the  Defendants  may  pay  the 
Plaintiff  what  he  has  advanced,  and  not  that  all  the 
expenses  of  every  sort  and  description  of  this  concern 
should  be  ascertained  and  borne  pari  passu  by  everybody 
concerned.  It  appears  that  considerable  expenses  have 
been  incurred,  that  the  directors  have  been  compelled  to 
repay  some  of  the  deposits  paid  upon  applications  for 
shares,  and  there  must  have  also  been  office  and  other 
expenses  incurred.  But  all  that  the  Plaintiff  proposes 
is,  that  the  whole  of  what  he  has  spent  shall  be  repaid 
him,  or  else  that  the  Defendants  may  contribute  to  what 
he  has  spent,  but  not  that  all  the  expenses  shall  be 
ascertained,  he  undertaking  to  pay  what,  if  anything, 
should  be  found  due  from  him  on  taking  the  account, 
which  very  possibly  might  turn  out  against  him.  It  is 
VOL.  XXXV — IV.  u  u  obvious 
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obviotts  that  it  U  not  the  scope  and  object  of  the  suit  to 
have  a  mutual  contribution  to  all  the  ezpenaes. 

That  being  my  view  of  the  case,  I  think  the  Piuntiff 
iails.  He  knew  what  be  was  about,  and  if  be  has  any 
remedy,  it  is  at  law,  and  he  cannot  come  into  equity  on 
a  bill  framed  as  this  is.  I  am  of  opinion,  therefore,  that 
the  bill  must  be  dismissed  with  costs. 


Jfffy  31. 
June  4,  11. 

The  meaning 
of  the  word 
"  survive,"  in 
a  limitation  of 
property,  is, 
that  the  person 
to  survive  shall 
be  living  at  the 
time  of  the 
event  which 
he  is  to  sur- 
vive ;  it  does 
not  mean 
living  at  any 
time  whatever 
after  the  event 
referred  to. 
Consequently, 
a  gift  over,  if 
there  should  be 
no  child  or  re- 
moter issue  of 
A,  B.  who 
shouIB  survive 
the  testator 
and  A.  B  ,  and 
should  live  to 
attain  twenty- 
one,  is  not  void 
for  remoteness. 


GEEr.LlDDELL.    (No.  4.) 

npHE  testator,  by  his  will,  dated  in  1865,  demised  aud 
bequeathed  his  real  and  personal  estate  to  trustees 
and  (subject  to  certain  trusts  which  it  is  unnecessary  to 
state)  upon  trust  for  his  nephew,  Thomas  Stephen 
WhiiakeVf  for  life,  with  remainder  to  the  children  of 
Thomas  Stephen  Whitaher  who  should  attain  twenty- 
one. 

And  he  provided,  that  if  any  of  such  children  should 
die  before  attaining  twenty-one  leaving  issue  at  his 
decease,  such  issue  should  take  his  parent's  share*  But, 
in  case  any  such  child  of  his  nephew  should  die  under 
twenty-one  without  leaving  issue,  or  leaving  such  they 
should  all  die  before  attaining  twenty-one,  then  bis  share 
should  be  equally  divided  amongst  the  other  children 
then  living  and  the  lawful  issue  of  such  of  them  as 
should  be  then  dead,  such  issue  taking  their  parent's 
share. 

Then  followed   the  clause  on   which  the   question 

turned,  which  was  as  follows : — 

"  Provided  always 
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**  Provided  always  and  I  do  hereby  declare  and  1866» 
direct,  that  if  there  shall  be  no  child  or  children  or 
remoter  issue  of  my  said  nephew  who  shall  survive  me 
and  my  said  nephew  and  shall  live  to  attain  the  age  of 
twenty-one  years,  then  and  in  such  case,  the  whole  of 
my  said  real  and  residuary  personal  estate  and  effects, 
moneys  and  premises  hereinbefore  devised  and  be- 
queathed, shall,  after  the  decease  of  my  said  nephew 
and  such  failure  of  issue  as  aforesaid,  go  over  and  be  in 
trust  for  and  to  be  conveyed,  surrendered,  assigned,  paid 
and  applied  unto  and  for  my  three  cousins,  George 
William  Moore  Liddell  and  the  said  William  LiddeU 
and  Charles  Liddell,  their  heirs,  executors,  administrators 
and  assigns  for  ever,  according  to  the  nature  and 
quality  thereof  respectively,  in  equal  shares  as  tenants 
in  common,'* 

Charles  Liddell  haying  died  a  bachelor,  the  testator, 
in  1857,  made  a  codicil  to  his  will,  and  he  thereby 
revoked  the  gift  to  the  three  Liddells,  and  after  making 
certain  devises  in  favor  of  the  Plaintiffs  William  Qee, 
John  Gee  and  Walter  Gee;  he  made  an  ultimate  and 
residuary  gift,  the  validity  of  which  was  contested,  to 
George  W.  M.  Liddell  and  William  Liddell,  their 
heirs,  &c. 

The  testator  made  a  second  codicil  in  1859,  whereby 
h^  revoked  the  ultimate  gift  of  his  residue  to  the  two 
Liddells,  and  he  gave  it  to  the  three  Plaintiffs,  William 
R.  Gee,  John  Gee  and  Walter  M.  Gee,  their  heirs, 
8fc. 

The  testator  died  in  1860,  leaving  his  nephew  Thomas 
Stephen  Whitaher  his  heir-at-law,  who  had  never  had 
a  child. 

u  u  2  This 
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1866.  This  suit  was  instituted  by  the  three   Oeex  against 

George  W  .M.  Liddell^  Wm.  Liddell  and  Mr.  Hickman 
(the  three  trustees  and  executors),  and  against  Thomas 
•    Stephen  Whitaker^  for  execution  of  the  trusts  of  the 
will  and  the  administration  of  the  estate. 

The  question  was,  whether  the  gift  over  to  the  Plain- 
tiffs was  not  too  remote,  for  if  soy  they  would  then  have 
.   no  sufficient  interest  in  the  residue  to  enable  them  to 
continue  the  suit.    This  depended  (as  was  held)  on  the 
validity  of  the  gift  to  the  three  cousins  set  forth  in  the 
.above  proviso. 

Mr.  Baggallay^  Mr.  A.  Smith  and  Mr.  Jackson^  for  the 
^  three  Plaintiffs  fF.,  •/.  and  W.  Gee,  argued  that  "  issue'* 
was  to  be  construed  ''children/'  that  the  limitation  was 
not  too  remote,  there  being  a  double  contingency,  and 
the  ultimate  gift  being  so  worded  as  to  take  effect  in 
the  event  of  the  three  nephews  surviving  living  per- 
sons. They  cited  Festing  v.  Allen  (a).;  Evers  v.  Chal- 
lis  (6). 

Sir  R,  Palmer  (Attorney-General)  and  Mr.  Waller, 
for  Thomas  S,  Whitaher,  the  heir-aUlaw  and  next-of-kin, 
argued  that  the  gift  over,  in  the  event  of  there  being  no 
V  children  or  remoter  issue  of  the  nephew  who  should 
attain  twenty-one,  was  clearly  too  remote,  as  it  would 
not  necessarily  take  effect  within  the  period  of  a  life  in 
being  and  twenty-one  years  after;  that  surviving  the 

•  testator  and  his  nephew  meant  living  at  any  time  after 

•  their  deaths,  and  must  have  reference  to  the  previous 

s  gifts. 

They 

(«)  12  Met.  4-  Wei,  279,  and         {V)  7  E.  of  L,  Cos.  531,  iiwf 
:5  Hare,  576.  18  Q.  B.  224. 
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They  cited  Dungannon  v.  Smith(a);  DeerhurH  v.  Duke       1866. 
of  St.  Albans  {b);  Ware  v.  PolhiU{c). 

Mr.  Rendall,  for  William  Liddell,  argaed  that  the 
substituted  gifts  by  the  codicil  were  void  for  remoteness; 
that  the  object  of  the  revocation  was  noerely  to  give 
effect  to  the  substituted  gift  In  favor  of  other  persons, 
and  that  if  those  substituted  gifts  failed,  the  revocation., 
introduced  only  for  the  purpose  of  such  substitution,  be- 
came ineffectual,  and  that  the  original  gift  to  the  LiddelU 
remained  intact.  He  distinguished  the  case  of  a  simple 
revocation  from  a  revocation  accompanied  by  a  substitu- 
tion. Secondly,  he  insisted  that  that  gift  to  the  LiddelU 
was  not  too  remote,  as  the  survivorship  was  limited  to 
the  period  of  the  death  of  the  testator  and  his  nephew. 
He  cited  Onions  v.  Tyrer  [d) ;  Lewis  on  Perpetuities  (e); 
Re  Thatcher  (/) ;  Ex  parte  Earl  of  Ilckester  (g) ; 
Robertson  v.  Powell {h);  Barclay  v.  Maskelyne{i}i 
Jarman  on  Wills  iJC). 

Mr.  Baggallay  in  reply. 


The  Master  of  the  Rolls 

The  question  on  this  will  and  the  two  codicils  is,      Jmm  11. 
whether  the  gifts  contained  in  them  upon  the  failure  of 
the  children  or  remoter  issue  of  the  nephew  is  or  i&  not 
too  remote,  and  if  not,  then  who  is  entitled  under  the 
gift  over. 

[His  Lordship  stated  the  limitation  of  the  residue  in 

the  will  to  the  nephew  and  his  children.] 

The 

(a)  12  C/.  4-  Tin.  546.  (e)  Page  506. 

(6)  5  Madd.  232,  and  %  CL  i  ( /)  26  Beav.  365. 
Pin.  611.  (g)  7  F«.348. 

(c)  11  Vt»,  283.  (A)  10  JuriU,  442. 

(</)  1    Feert   Wm,  343,  and         (i)  JohnM.  125. 

Pr.  Ch.  459.  (fc)   Vol.  1,  p.  156  (3rd  edit.y 
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1866.  The  gift  orer  is  ^MF  there  ahall  be  no  child  or  chiidrea 

or  remoter  issue  of  my  said  nephew  who  shall  survive 
me  and  my  said  nephew  and  shall  Jive  to  attain  the  age 
of  twenty-one  years." 

Now  this  gift  over  is  clearly  too  remote,  unless  the 
effect  of  the  word  ** survive**  is  to  confine  the  happening 
of  the  event  on  which  it  is  to  take  effect  to  the  day  of 
the  death  of  the  survivor  of  the  testator  and  his 
nephew. 

It  is  argued  that  the  word  *'stirvive"  imports  that  the 
person  to  survive  must  be  living  at  the  death  of  the  per- 
son whom  he  is  to  survive^  and  that  it  cannot,  according 
to  the  ordinary  import  of  the  words  (to  give  an  instance) 
be  said  that  Geo.  III.  survived  William  III.  That  it 
is  true  that  Geo.  III.  survived  his  father  and  his  grand* 
father,  but  that  he  did  not  survive  Geo.  I.  or  any  of  the 
other  monarchs  who  preceded  htm  on  the  throne  of 
this  realm. 

In  answer  to  this,  it  is  argued  that  the  meaning  of  the 
word  '* survive*'  is  more  extensive,  because  if  it  were  so 
restricted  it  would  defeat  the  previous  gift  to  the  remoter 
issue  of  the  nephew,  which  I  have  read  and  which 
clearly  is  not  confined  to  the  children  living  at  the  death 
of  the  nephew.  It  is  true  that  this  criticism  is  correct 
to  this  extent : — that  the  gifl  over  would,  if  so  construed, 
have  that  effect ;  but  I  think  that  this  result  ought  not 
to  induce  the  Court  to  give  any  other  than  the  ordinary 
meaning  to  the  words  used  by  the  testator. 

My  opinion  is  that  the  meaning  of  the  word  ^'fvr- 
vive**  or  "survivor**  imports  that  a  person  who  is  to 
survive  must  be  living  at  the  time  when  the  event  which 
he  is  to  survive  happens.     I  have  consulted  several 

dictionaries 
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dicticmariea  on  tbi»  subject,  socb  as  Johnson  and  Richard-       1866. 

son  and  the  authorities  cited  by  them,  and  it  appears  to 

me  in  all  instances  to  mean  to outUtefthBti^y  to  be  alive  at 

the  time  of  a  particular  erent  or  the  death  of  a  particular 

person,  which  event  or  person  the  other  is  to  sttrvWe. 

It  is  true  that  Dr.  Johnson  puts,  as  one  of  the  meanings, 

"to  live  after  the  death  of  another,"  which,  if  taken  in  its 

full  sense,  would  bear  out  the  meaning  contended  for 

by  the  Defendants.     But  all  the  passages  cited  from  the 

English  writers  tend  to  the  conclusion,  that  the  person 

who  survives  an  event  must  be  living  at  the  time  when 

that  event  takes  place.    The  expression  to  live  after  is 

somewhat  ambiguous  in  itself,  and  it  is  not  the  ordinary 

meaning  as  contended  for  by  the  Defendants.     I  also 

think  that,  in  construing   wills,  words  ought  to   have 

such  meaning  given  to  them  (to  use   the  expression 

used  in  the  celebrated  case  of  Forth  v.  Chapman  (a)  ), 

that  res  magis  valeat  quam  pereat. 

I  think,  therefore,  that  the  word  "  survive,'*  properly 
speaking,  imports  that  to  prevent  this  gift  from  taking 
eifect  the  remoter  issue  of  the  nephew  must  be  alive  at 
the  death  of  the  survivor  of  the  testator  and  his  nephew, 
and  consequently  that  the  gift  over  is  confined  to  the 
contingency  which  gives  effect  to  it  taking  place  at  the 
death  of  the  survivor  of  the  testator  and  his  nephew ; 
that  consequently  the  gift  over  is  not  too  remote,  and 
that  on  the  will  alone,  if  unaffected  by  the  codicils,  the 
gift  over  to  the  three  cousins  George  William  Moore 
Liddell,  William  Liddell  and  Charles  Liddell  would 
take  effect. 

[His  Lordship  next  considered  the  effect  of  the  two 
codicils,  which  it  is  unnecessary  to  state  further  than 
he  came  to  the  following  conclusion : — ] 

I  am^  therefore,  of  opinion  that  the  Plaintiffs  have  a 

sufficient 
(a)  1  Peere  Wm.  663. 
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1866.  sufficient  locus  standi  to  enable  them  to  maintain  and 
continue  this  suit,  as,  in  some  possible  events,  they  may 
become  interested  in  the  property ;  but  I  shall  make  no 
declaration  of  rights  until  the  event  arises  which  makes 
this  necessary. 


AN 


INDEX 


TO 


THE    PRINCIPAL    MATTERS 


CONTAINED  IN  THIS  VOLUME. 


ABATEMENT. 

A  person  served  with  the  decree 
afterwards  married  :—^f^,  that 
the  proper  way  of  bringing  the 
trustees  of  her  marriage  settle- 
ment before  the  Court  was  by 
service  of  the  decree.  W/iite  v. 
Stenart,  Page  304 

ACCOUNT. 

] .  A.  B.,  who  was  both  heir  and  ad- 
ministrator, gave  to  a  creditor  of 
the  intestate  a  mortgage  on  the 
descended  estate  for  his  debt, 
which  he  covenanted  to  pay.  The 
creditor  thereupon  gave  to  A.  B., 
as  administrator,  a  receipt  for  the 
debt,  but  no  money  passed : — 
Heidf  in  taking  an  account  of  the 
personal  estate  of  the  intestate  as 
against  A.  B.,  that  he  was  entitled 
to  charge  the  amount  of  this  debt 
as  a  payment  out  of  the  personal 
estate.   George  v.  George.  (No.  2.) 

382 


2.  A  bill  by  one  of  several  projectors 
of  an  abortive  company  against 
his  co-projectors  for  repayment  of 
moneys  expended  by  him  in  at- 
tempting to  carry  out  the  project 
cannot  be  maintained ;  the  bill 
should  pray  a  general  account  of 
the  expenditure  and  a  due  adjust- 
ment between  all  the  projectors. 
Denton  v.  MacneiL  Page  652 

ACTION. 
See  Rectification  of  Register. 

ACT  OF  BANKRUPTCY. 

In  Afarch,  a  trader  assigned  all  his 
goods,  &c.  to  A.  B.,  to  secure  a 
composition  to  his  creditors,  and 
A.  B.  became  liable  for  the  pay- 
ment The  wife  of  the  trader  be- 
came surety  to  A,  B.  in  respect  to 
her  separate  estate.  In  November, 
the  trader  was  made  bankrupt,  and 
A.  B.  entered  into  an  arrangement 
by  which  he  gave  up  the  goods  to 
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the  assignee  : — HeU  that  J.  B.*s 
assignmeot  was  an  act  of  bank- 
ruptcy, and  that  the  wife's  separate 
estate  as  surety  was  not  released. 
Hardwick  v.  fVright.       Page  133 

ACT  OF  PARLIAMENT. 

A  testator  directed  his  executors  to 
apply  600/.  in  getting  an  act  of 
parh'ament  to  confirm  an  invalid 
disposition  made  by  him  of  real 
estate  to  a  charity : — Held^  that 
this  imposed  no  duty  or  obligation 
on  the  executors.  W'wkhavL  v.. 
Marquess  of  Bath,  ^9 

See  School. 

ACQUIESCENCE. 

1.  Acquiescence  in  one  breach  of 
covenant,  not  considered  material, 
will  not  prevent  the  covenantee 
complaining  of  another  breach 
which  affects  the  value  of  his 
property.    Western  v.  Macdermot, 

243 

2.  A  shareholder,  who  had  taken 
shares  on  the  faith  of  a  prospectus, 
afterwards  discovered  that  by  the 
articles  of  association  the  objects  of 
tite  company  materially  difiered 
from  those  stated  in  the  pro- 
spectus. He  subsequently  dealt 
with  the  shares  as  owner,  by 
attempting  to  sell  them  : — Held, 
that  he  had  acquiesced  and  could 
not  afterwards  repudiate  them  on 
the  ground  of  the  misrepresen- 
tation. Ke  The  Hop  and  Malt 
Exchange  and  Warehouse  Company 
(Limited)*    Brigg's  Case.         US 


ADMINISTRATION. 

After  a  decree  in  an  administration 
suit  for  payment  of  the  debts 
and  of  the  remaining  assets  to 
the  parties  entitled,  persons  in 
France,  claiming  as  creditors,  and 
who  had  not  come  in  under  the 
decree,  took  proceedings  there 
against  the  executors :  on  the  peti- 
tion of  the  executors  the  order 
for  payment  to  the  beneficiaries 
was  stayed.     Brett  ▼.  CamtichaeL 

Page  340 
See  Account,  1. 

Admission  of  Assets. 
Separate  Estate,  5, 
Statute  of  Limitations. 

ADMISSION  OF  ASSETS. 

1.  Distinction  between  a  decree  to 
administer  the  estate  of  A»  B.  and 
a  decree  directing  his  legal  per- 
sonal representative  either  to  ad- 
mit assets  or  to  account.  George 
V.  George.     (No.  I.)  350 

2.  When,  after  a  decree  directing  a 
legal  personal  representative  to 
admit  assets  or  account,  be  pays 
debts,  he  will  be  albwed  them, 
though  the  estate  should  prove 
deficient.  But  when  such  a  pay* 
ment  is  made  after  a  decree  for 
the  adnrinistration  of  the  estate 
the  rule  is  otherwise.     IbidU 

AFFIDAVIT. 

Remarks  on  the  impropriety  of 
making  the  statutory  aflSdaTit,  as 
to  belief  in  the  statements  of  a 
petition  ta  wind  up,  without  in- 
quiry as  to  the  truth  of  such  state- 
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tnent.  In  re  The  Anglo^Greek 
Steam  Navigation  and  Trading 
Cdmpany  {Limiied).  Page  399 

AFFIDAVIT  OF  DOCUMENTS. 

By  a  consent  order  made  in  an  ad- 
ministration 8uit»  a  purchaser  was 
to  be  bound  by  any  order,  as  if  he 
were  a  party  to  the  suit  and  his 
contract  had  been  the  subject  of 
it.  Upon  a  dispute  arising  be- 
tween the  purchaser  and  vendors : 
— Seld,  that  the  purchaser  was 
entitled  to  call  on  the  vendors  to 
make  an  affidavit  of  documents 
and  to  produce  them.  Dent  v. 
DenU  12C 

AGENT. 
See  CoMPANYi  9, 

Solicitor  and  Client,  I. 

AGREEMENT, 

See  Vendor  and  Purchaser,  1. 

ALLOTMENT. 

Alteration  of  the  articles  of  associa- 
tion of  a  company  between  an 
application  for  shares  and  their 
allotment,  held  not  to  invalidate 
the  allotment,  such  alteration  being 
made  under  the  authority  of  the 
**  Companies  Acty  1862/'  and  the 
objects  of  the  company  not  being 
thereby  altered.  Re  The  English, 
S^c,  Rolling  Stock  Company. 
Lyon*s  Case,  646 

ANCIENT  LIGHTS. 

1.  If  the  owner  of  one  of  several 
houses  throws  out  a  bow  in  the 


rear,  of  the  depth  of  eight  feet 
(the  whole  space  opposite  being 
open),  his  next  door  neighbour 
cannot,  on  the  ground  of  an  inter- 
ference with  his  ancient  lights, 
prevent  it.  But  it  would  be  a 
sufficient  injury,  if  contrary  to  an 
express  covenant,  to  induce  the 
Court  to  interfere.  Western  v. 
Macdermot.  Page  249 

2.  A  suit  cannot  be  sustained  in  this 
Court  for  the  purpose  of  recover- 
ing damages  for  an  invasion  of 
ancient  lights  when  the  injunction 
is  refused.     Calctafi  v;  Tkotnpeon. 

559 

5.  An  act  of  parliament  alone  can 
give  any  person  the  right  of  taking 
the  property  of  another  without 
his  consent  on  payment  of  an 
adequate  pecuniary  compensation, 
and  the  right  to  light  and  air  is  as 
much  property  as  the  land  which 
enjoys  this  easement  on  the  land 
of  another.     Dunball  v.   Walters, 

5Q5 

ANNUITY. 

See  Corpus  and  Income. 

ANTICIPATION. 

See  Remoteness,  I. 

APPOINTMENT. 
See  Power. 

APPORTIONMENT. 

1.  Royalties  payable  periodically 
under  leases  granted  subsequent 
to  the  Apportionment  Act  (1834) 
by  a  tenant  for  life  under  a  power 
contained  m  a  settlement  prior  to 
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that    act  : — Held,    apportionable. 
Llewellyn  v.  Rous.  Page  ^91 

2.  The  Apportionment  Act  (I8di) 
applies  both  to  the  case  where  the 
instrument  creating  the  hTe  interest 
is  subsequent  to  that  act,  and  also 
where  the  lease  is  subsequent  to 
it.    IM. 

ARTICLES  OF  ASSOCIATION. 

Every  subscriber  in  a  public  com- 
pany is  bound  to  know  the  articles 
of  association,  and  cannot  com- 
plain of  anything  disclosed  in  them, 
which,  if  he  does  not  know,  he 
might  and  ought  to  know.  In  re 
The  Anglo  Greek  Steam  Navigation 
8fc.  Trading  Company  {Limited), 

397 
See  Acquiescence,  2. 

Prospectus. 

ASSIGNMENT  WITHOUT 
LICENCE. 

See  Lease,  1. 

ATTESTATION. 
A  grant  of  land  to  charitable  uses 
was  attested  by  one  witness  only, 
but  two  other  persons  who  exe- 
cuted the  deed  were  present : — 
Held,  that  this  was  not  a  sufficient 
compliance  with  the  requirements 
of  the  Statute  of  Mortmain.  Wick' 
ham  V.  Marquess  of  Bath.  59 

ATTORNEY-GENERAL. 
See  Right  of  Way,  1. 


BANKRUPTCY. 
1.  A  married  woman  became  entitled 
to  a  legacy.     Her  husband  settled 


it  on  her  and  her  children,  reserv- 
ing to  himself  a  life  estate,  deter- 
minable on  his  bankruptcy,  &c. : 
— Held,  that  the  limitation  was 
valid.     Montefiore  ▼.  Behrens. 

Page  95 

2,  Under  an  agreement  for  a  lease  for 
three  years,  with  an  option  to  the 
lessee  to  have  an  extension  of  the 
term,  the  option,  on  the  bank- 
ruptcy of  the  lessee,  passes,  with 
the  interest,  to  the  assignees,  under 
the  14 1st  section  of  the  12  &  13 
Vict,  c.  106,  and  semble  not  as  a 
power  under  the  147th  section. 
Buckland  v.  PapiUon.  281 

3.  In  1856,  the  Defendant  agreed  with 
G,  F,  B.  to  grant  him  a  lease  of 
some  property  for  three  years,  and, 
when  called  on  by  G,  F,  B,,  to 
grant  him  a  lease  for  three  years, 
or  for  the  whole  of  his,  the  De- 
fendant's, term.  In  1 864,  G.  F.  B. 
became  bankrupt,  and  his  assignee 
sold  his  interest  to  the  Plaintiff, 
who  called  on  the  Defendant  to 
grant  the  extended  term  '.—Held, 
on  demurrer,  that  the  Plaintiff  was 
entitled  to  relief.     Ibid. 

See  Act  of  Bankruptcy. 
Forfeiture,  4. 
Notice,  2. 
Solicitor  and  Client,  2,  3. 

BEQUEST. 

See  Will  and  its  References, 

BOND. 

Whether  bonds  issued  by  a  public 
company^  in  which  the  names  of 
the  obligees  are  left  in  blank,  are 
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valid,  queer e.     In  re  Strand  Music 
Mall  Company  {  Limited). 

Page  153 

BORROWING  POWERS. 

The  78th  clause  of  articles  of  asso- 
ciation limited  the  power  of  the 
directors  of  borrowing  to  10,000/., 
unless  authorised  by  a  *'  general 
meeting."  By  the  S5th  clause,  a 
'* special  meeting*'  might  authorize 
the  borrowing  of  such  sums  as  it 
thought  fit: — Hcldf  that  the  di- 
rectors might  be  authorized  to 
borrow  beyond  10,000/.,  either 
by  a  general  or  a  special  meeting. 
In  re  Strand  Music  Hall  Company 
{Limited),  153 

BREACH  OF  TRUST. 

See  Mortgage,  1. 
Trustee,  4. 

BRICKFIELD. 

See  Tenant  for  Life  and  Re- 
mainderman, 1. 

BUILDING  LAND. 

Building  land  was  sold  in  a  number 
of  lots,  subject  to  certain  conditions 
as  to  fencing,  repairing  the  roads, 
and  to  restrictions  as  to  the  class 
of  houses  to  be  built.  The  con- 
ditions also  provided,  that  state- 
ments to  this  effect  should  be  in- 
serted in  the  conveyances.  B^  the 
15th  condition,  the  vendor  reserved 
the  right  of  selling  the  unsold  lots 
underdifferent  arrangements,  "and 
either  subject  to  or  not  subject  to 
the  stipulations  as  to  fencing  and 
other  stipulations  contained  in  the 


particulars  or  the  conditions :" — 
Held,  first,  that  as  to  the  unsold 
lots  the  vendor  was  subject  to 
none  of  the  restrictions :  secondly, 
that  the  purchasers  were  bound  to 
have  not  only  the  restrictive  con- 
ditions stated  on  their  conveyances, 
but  also  the  1 5thy  in  favor  of  the 
vendor:  and  thirdly,  that  a  sepa- 
rate deed  of  covenant  by  a  pur- 
chaser as  to  the  restrictions  was 
a  sufficient  compliance  with  the 
provision  as  to  the  statement  on 
the  conveyances.  Sidney  v.  Clark' 
son.  Page  118 


CALLS. 
See  Rectification  of  Register. 

CAPITAL. 

A  testator  gave  his  real  and  personal 
estate  to  trustees,  in  trust  to  con- 
vert and  invest,  and  he  directed 
them  to  permit  his  wife  to  receive, 
**  from  his  death,  the  net  annual 
income  actually  produced  by  his 
trust  property,  howsoever  consti- 
tuted or  invested.*'  The  testator 
was  in  partnership,  the  accounts 
of  the  profits  of  which  were  made 
up  in  July  in  each  year,  and  he 
was  entitled,  at  the  end  of  each 
year,  to  be  credited  with  interest 
on  his  capital.  The  testator  hav- 
ing died  in  March, — Held  that  the 
widow  was  entitled  to  the  whole 
profits  of  the  business  from  the 
preceding  July,  but  that  she  was 
only  entitled  to  an  apportioned 
share  of  the  interest  on  the  tes- 
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tator's  capital,  as  from  his  death.  < 
Jbbotson  V.  Elam.  Page  594 

CAPTAIN, 
See  Ship,  ft. 

CESTUI  QUE  VIE. 
See  CoYKNANT  TO  Rknew. 

CHAMPERTY. 

1.  Distinction  between  selling  a  raere 
right  to  set  aside  a  fraudulent  con- 
veyance, and  selling  the  property 
itself  after  such  a  conveyance.  In 
the  first  case,  the  purchaser  can- 
not sue  to  set  aside  the  convey- 
ance, but  in  the  latter  he  can. 
Dickinson  v.  BurrelL  257 

2,  In  1860,  A,  B.  sold  and  conveyed 
some  property  to  C.  Z).  A  fterwards, 
in  1864,  A,  B.^  by  a  deed  reciting 
that  the  deed  of  I860  was  invalid, 
voluntarily  conveyed  the  same 
property  to  trustees  for  himself 
for  life,  with  remainder  to  his 
children : — Held,  that  the  infant 
children  of  ./^.  B.  could  maintain 
a  suit,  as  sole  Plaintiffs,  to  set 
aside  the  deed  of  1860;  the  right 
to  sue  being  incidental  to  the  pro- 
perty conveyed.     Ibid, 

CHARGE. 
See  Land  Registry. 

MORTGAOB,  2. 

CHARGE  ON  REAL  ESTATE. 

A  testator  gave  his  real  and  persona] 
estate  to  trustees  upon  trust  out 
of  the  rents  and  produce,  or  by  a 
sale  or  other  disposition  thereof  to 
raise  an  annuity  for  his  wife  and 


certain  legacies,  and  to  invest  the 
surplus.  He  directed  a  sale  of  his 
real  estate  after  the  death  of  his 
wife,  and  gave  his  residue  to  his 
children : — Heldf  that  the  personal 
estate  was  not  primarily  charged 
with  the  annuity,  but  that  the  real 
and  personal  estate  formed  one 
common  fund  for  its  payment. 
Bedford  y.  Bedford.  Page  584 
See  Specific  Legacy. 

CHARITY. 

See  Attestation. 
Mortmain. 

•     CHARTER  PARTY. 

See  Ship. 

CHILDREN. 
See  Class. 

CHURCH  OF  ENGLAND 
SCHOOL. 

See  School. 

CLASS. 

A  testator  having  made  gif^s  to  the 
three  children  of  his  first  marnage, 
gave  his  residue  to  his  wife  for  life, 
with  remainder  to  the  five  children 
of  his  second  marriage  (by  name) 
"  and  such  other  child  or  children 
as  should  be  living  at  the  time  of 
his  death  :** — Held,  on  the'  con- 
texty  that  the  children  of  the  first 
marriage  were  not  included  in 
the  residuary  gif\.  Lovejoy  v. 
Crofter.  149 

See  Survivorship,  1. 

COLLIERY. 
See  Mortgagor  and  Mortoaoeb. 
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COMPANY. 

1.  It  is  not  an  abandonment  of  the 
objects  of  a  company  if,  wliere, 
being  established  for  three  or  four 
purposes,  it  abandons  one  and 
carries  on  the  others;  provided 
such  abandonment  does  not  alter 
the  fundamental  principle  of  the 
company.  The  Normtgian  Titanic 
Iron  Company  {Limited), 

Page  2S3 

2«  A  mining  company,  empowered 
to  raise  money,  gave  a  security  to 
bankers  for  monies  due  and  to  be- 
come due  from  the  contractor,  to 
whom  they  were  indebted  : — Held, 
that  though  the  company  could 
not  guarantee  the  debt  of  a  stranger, 
still,  that  the  advances  to  the  con- 
tractor might  be  valid  if  he  were 
the  agent  of  the  company,  and 
semble,  that  the  security  would  be 
valid  to  the  extent  of  the  money 
properly  expended  by  the  con- 
tractor on  the  works  of  the  com- 
pany. The  Crenver,  S^c.  Mining 
Company  (Limited)  v,  fViilyams. 

S53 

8.  The  power  given  to  a  company, 
by  the  41st  section  of"  The  Com- 
panies Act,  1856'*  (19  &  JiO  Ficl. 
c.  47) f  to  contract  for  land  by  a 
person  acting  under  its  express  or 
implied  authority,  is  not,  as  regards 
a  company  formed  under  that  act 
taken  away  by  the  Companies  Act 
of  1862  (25  &  26  Fict.  c.  89) 
although  it  repeals  the  act  of 
1856;  for  it  is  a  **  right  or  privi- 
lege" preserved  by  the  206th  sec- 
tion. Prince  v.  Prince,  386 
See  Account,  2. 
Acquiescence,  2 


See  Allotment. 

Articles  of  Association. 

Bond. 

Borrowing  Powers. 

Contributory. 

Costs,  2,  5,  7. 

Directors. 

Jurisdiction. 

Liquidator.    ^ 

Prospectus. 

Public  Company. 

Rectification  of  Register. 

Shares. 

Transfer  of  Shares. 

Vendor's  Liek. 

Winding  up. 

COMPANIES  ACT,  1862. 
See  Winding-up. 

CONDITION. 

1.  A  condition  of  marriage  with 
consent :  Held,  subsequent  and 
not  precedent,  and  its  performance 
having  .become  impossible,  by  the 
act  of  God,  was  dispensed  with. 
ColUtt  V.  Collett.  Page  312 

^.  A  testator  gave  a  share  of  his 
residuary  real  and  personal  estate 
to  his  daughter,  her  heirs,  exe- 
cutorSy  administrators  and  assigns, 
to  be  paid  at  twenty-one  or  on  her 
day  of  marriage,  provided  it  should 
take  place  with  the  consent  of  his 
widow.  There  was  a  gift  over  in 
case  of  her  death  "  without  having 
attained  twenty -one  years^  or  been 
so  married  as  aforesaid  :'* — Held, 
that  the  consent  was  a  condition 
subsequent,  and  that  the  daughter 
having  married  without  such  con- 
sent (her   mother  being  dead  at 
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the  time),  had  a  vested  interest, 

and  that  her  share  ought  to  be 

transferred  to  the  trustees  of  her 

settlement,  though  she  was  still  an 

infant.     Colletl  v.  Collett. 

Page  312 
See  Forfeiture. 

CONDITIONS  OF  SALE. 
See  Building  Land. 

CONDUCT  OF  SUIT. 
See  Infant,  2. 

CONSENT. 

See  Condition. 
Practice. 

CONSIDERATION. 

See  Reversion. 

Setting  aside  Deed. 

CONSOLS. 

See  Investment. 

CONSTRUCTION. 

See  Borrowing  Powers. 
Class. 

Covenant  to  Settle. 
Deed. 
Hospital, 
Lease,  2, 
Partnership,  1. 
Power  of  Sale. 
Power    to     Appoint    New 

Trustees. 
Remoteness. 
Survivorship,  I. 
Voluntary  Deed. 

CONTINGENCY. 

See  Contingent  Legacy. 


CONTINGENT  LEGACY. 

A  testator  bequeathed  his  leasehold 
estate  to  trustees,  in  trust,  out  of 
the  rents,  to  pay  an  annuity  to  his 
daughter,  and  he  proceeded: — 
•*  And  I  hereby  direct,  that  if  my 
son  Henry,  now  absent,  shall, 
within  five  years,  make  his  claim 
to  my  trusteesyhe  shall  be  entitled 
to  and  receive  one  moiety  of  my 
said  leasehold  estate,  subject 
however,  together  with  the  other 
moiety  thereof  in  favour  of  my 
son  IViliiamf  to  the  annuity  and 
trusts  before  mentioned."  Henry 
made  no  claim:  —  Held^  that 
William  was  entitled  to  a  moiety 
of  the  leasehold  subject  to  the 
annuity,  and  that  the  gift  to  him 
was  not  contingent  on  Henry's 
claiming.  Partridge  v.  Foster, 
(No.  2.)  Page  545 

CONTRACT. 

See  Separate  Estate,  2. 

Vendor  and  Purchaser,  1. 

CONTRACTOR. 
See  Company,  2. 

CONTRIBUTORY. 

1.  A  company  being  in  difficulties, 
A.  B.  gave  C.  D.  SOL  to  take  a 
transfer  of  his  shares,  and  the 
transfer,  which  stated  (falsely)  that 
C  D,  had  paid  j4.  B.  25/.  for  the 
shares,  was  duly  registered.  About 
a  year  afterwards,  the  company 
was  ordered  to  be  wound  up : — 
Held,  that  J,  B.  was  not  a  con- 
tributory. Re  Hafod  Lead  Mining 
Company.     Slater's  Case.         391 

2.  The  prospectus  of  a  company 
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stated,  that  the  capital  consisted 
of  1^,000  shares  of  10/.  each ;  first 
issue  10,000  shares.  A,  B.  ap- 
plied for  shares,  which  were  al- 
lotted to  him : — Held,  that  A.  B. 
could  not  resist  heing  put  on  the 
list  of  contributor  ies,  on  the  ground 
that  less  than  900  shares  had 
ever  been  taken.  Re  The  English, 
%e.  Rolling  Stock  Company,  Lyon*s 
Case,  Page  046 

3,  Shares  were  allotted  to  A,  B.  at 
a  meeting  of  three  directors,  and 
before  the  number  necessary  to 
form  a  quorum  had  been  deter- 
mined : — Held,  that  A,  B.  could 
not,  upon  the  Company  being 
wound  up,  insist  that  the  allot- 
ment to  him  was  invalid.     Ibid» 

CONVERSION. 

A  testator  gave  his  real  and  per- 
sonal estate  to  trustees,  in  trust  to 
raise  an  annuity  for  his  widow 
and  invest  the  surplus,  and  after 
her  death,  he  directed  a  sale  of 
his  real  estate,  and  declared  that 
the  produce  '*  should  be  deemed 
to  be  part  of  his  personal  estate 
and  should  be  subject  to  the  dis- 
position" of  bis  personal  estate, 
which  he  gave  to  his  children  : — 
Held,  that  the  realty  was  converted 
into  personalty  only  for  the  pur- 
poses of*the  will,  and  that  the  heir 
of  the  testator  was  entitled  to  so 
much  of  the  real  estate  as  had 
lapsed  by  the  death  of  a  child  in 
the  testator's  lifetime.  Bedford  v. 
Bedford.  584 

VOL.  XXXV— IV. 


COPYHOLDS. 

A,  B.,  being  tenant  on  the  rolls  of 
copyholds  held  in  trust,  devised 
them  to  C.  D,,  who  disclaimed. 
The  Court  having  made  an  order, 
under  the  Trustee  Act,  in  the 
absence  of  the  lord  of  the  manor, 
vesting  the  copyholds  in  a  new 
trustee  : — Held,  that  the  order  was 
regular  in  form,  and  that  it  did 
not  prejudice  the  right  of  the  lord. 
Paterson  v.  Paterson,  Page  506 
See  Fines. 

Tenant  for  Life  and  Re- 
mainderman! 4. 

CORPUS  AND  INCOME. 

A  testator  directed  his  trustees  to 
convert  the  residue  of  his  real  and 
personal  estate,  and  to  invest  so 
much  money  as  would  produce 
200/.  a-year,  and  to  pay  it  to  his 
wife  during  her  life.  And  he 
gave  the  residue,  not  wanted  for 
that  purpose,  to  other  persons^ 
The  widow  survived  five  years, 
and  the  deficiency  of  the  income 
of  the  residue  to  pay  her  annuity 
amounted  to  nearly  700/. : — Held, 
that  the  deficiency  was  payable 
out  of  the  corpus,    Percy  v.  Percy, 

COSTS. 

1.  Executors  who  had  neglected  to 
produce  their  accounts  deprived 
of  their  costs  of  suit  up  to  the 
hearing,     Gresham  v.  Price.      47 

9.  A  petition,  presented  by  a  tenant 
for  life,  for  payment  of  the  income 
of  a  fund  paid  into  Court  under 

X  X 
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the  Lands  Clauses  Act,  and  which 
fund  was  the  subject  of  an  ad- 
ministration suit,  was  served  on 
the  trustees  x-^Hetd^  that  tlie  com- 
pany mu$t  pay  the  trustees'  costs. 
Henniker  v.  Chafy.  Page  124 

9,  The  costs  of  a  suit  to  take  the 
partnership  accounts  are  ordinarily 
paid  out  of  the  partnership  assets. 
BonvUle  v.  Bonville.  129 

4*  The  Court  sanctioned  the  raising 
of  money  .  by  mortgage  of  an 
infant's  estate,  but  after  expenses 

,-  bad  been  incurred  by  the  intended 
mortgagee  in  investigating  the 
title,  the  matter  went  off  without 
his  default.  He  was  allowed  his 
costs  out  of  the  «state«  Oraggs  v. 
Gray.  166 

f .  A  railway  company  took  lands 
belonging  to  a  charity,  and  the 
Court  authorized  the  investment 
of  the  purchase-money  in  water- 
works:— Held^  that  the  company 
must  pay  the  costs  of  a  petition 
for  payment  out  of  the  purchase- 
money.     Re  Lathropp's  Charity. 

297 

6.  Residuary  legatees,  served  with 
the  decree  and  having  liberty  to 
attend,  being,  very  numerous,  the 
Court  declined  allowing  them  more 
than  one  set  of  costs  of  attending 
the  taking  the  accounts.  Re  Tay^ 
lor.     Daubney  V.  Leake.  311 

7.  Shareholders,  who  appear  to  sup- 
port or  resist  a  petition  to  wind 
up  a  company,  do  so  at  their  own 
coat,  unless  a  personal  charge  is 
made  against  them ;  in  whidi  case, 

.  the  director  or  member  assailed  is 
entitled  to  appear  separately^  and 


to  his  costs  from  the  petitioner  if 
the  case  fails.  In  re  The  Angh^ 
Greek  Steam  Nmrngaiion  emd 
Tradimg  CompoMy  {Limited), 

Paged99 
8.  PlaintifTs,  though  sncoessfnl  in 
their  suit,  held  disentitled  to  costs 
by  reason  of  unfounded  charges 
made  by  them  againtt  the  Defen- 
dant. Gardener  y.  Ennor*  Sumby 
V.  Moody,  549 

See  Disci.MirK&. 

Infant,  1. 

Petition. 

Pre-eicption. 

Rescinding  Contract. 

Sale  vnder  Court. 

Tenant  for  Life  akd  Re- 
mainderman, 6. 

Trustee,  2. 

Winding  up,  7. 

COVENANT. 

1.  A,  conveys  a  plot  of  land  to  B.  in 
fee,  and  remains  owner  in  lee  of 
an  adjoining  plot.  A.  anil  B.  for 
themselves,  their  heirs  and  assigns, 
enter  into  reciprocal  covenants 
against  building  on  their  respective 
plots  i-^Heldt  that  whether  these 
covenants  run  with  the  land  or 
not,  all  persons  claiming  under  A. 
and  B*  are  bound  by  the  cove- 
nants.  Wettern  v.  Macdermot.  243 

2.  This  Court  will  not  interfere  in 
the  case  of  a  mere  nominal  breach 
of  covenant.     Ibid* 

See  AcouiBscsNCE,  1. 
Building  Land. 
Covenant  to  Renew. 
Covenant  to  Settle. 
Notice,  d. 
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COVENANT  TO  RENEW. 

Premiaes  were  demised  for  three 
lives  and  for  twenty -one  years 
after  the  death  of  the  last  survivor. 
The  lessor  covenanted  with  the 
lessee  that  if  he  should  **  lose  a 
life,  and  think  proper  to  have  a 
new  life  put  in,  then,  within  six 
months  after  the  death  of  the  first 
life,  and  so  on  continuing  the  term 
and  estate  therehy  demised,"  the 
lessor  **  would  put  in  a  new  life  :"< — 
Heldf  that  the  lessee  had  power  to 
introduce  one  new  life  only,  and 
that  one  in  the  place  of  the  first 
life  dropping,  hut  with  a  new  term 
of  twenty-one  years,  commencing 
with  the  death  of  the  survivor  of 
Jthe  two  survivors  and  the  new  life. 
WalmtsUy  v.  PiUcington,  Page  S62 

COVENANT  TO  SETTLE. 

A  marriage  settlement  recited  an 
agreement  that  the  after-acquired 
property  of  the  wife  should  be 
settled,  but  the  covenant  to  settle 
was  on  the  part  of  the  husband 
only: — HeUf  that  the  wife  was 
not  bound  by  it.    Young  v.  Smith. 

87 

CREDITOR. 
See  Administration. 

■ 

Winding-up,  8. 

CROSS-EXAMINATION. 

A  witness  made  an  affidavit  and  died 
four  days  afterwards,  and  before 
ahe  could  be  cross-«xamined.  Her 
evidence  was  admitted  at  the 
hearing.     Dames  v.  OUif.        -208 


DAMAGES. 
See  Ancie^^t  Lights,  i. 

DEBENTURE. 

See  Bond* 
TausTESi  8. 

DEBT. 

See  SAnaffAcnoM. 

SiPAHATE  Estate,  !•  2»  9»  9» 

DECREE. 

See  ADKimsTEATiov. 
Mortgage,  8. 
Partnership,  2. 
Pleading. 
Practice. 

DEED. 

1.  Where  they  are  inconsistent,  the 
operative  part  of  a  deed  prevaib 
over  the  recitals;  but  where  the 
operative  part  is  ambiguous,  the 
recitals  may  be  resorted  to  to  ex- 
plain the  ambiguity.  Young  v. 
Smith.  Page  87 

2,  The  proper  mode  of  construing 
any  written  instrument  is  to  give 
effect  to  every  part  of  it,  if  this  be 
possible,  and  not  to  strike  out  or 
nullify  one  clause  in  a  deed,  unless 
it  be  impossible  to  reconcile  it 
with  another  and  more  express 
clause  in  the  same  deed.  In  re 
Strand  Mume  Hall  Companf/ 
(Umitei).  168 
See  Cotenamt  to  Settle. 

Evidence,  8. 

DELAY. 

See  Laches. 
Reversion,  4. 
xx2 
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DEMURRER. 

A  demurrer  to  part  of  the  billy  un- 
accompanied by  a  plea  or  answer 
to  the  rest,  which  is  put  in  before 
the  -expiration  of  the  time  for 
filing  interrogatories,  is  irregular  ; 
bul  whether  it  would  be  regular  if 
accompanied  with  a  voluntary  an- 
swer to  the  rest  of  the  bill,  quwre. 
Rone  V.  Tonkin.  Page  115 

See  Bankruptcy,  3. 

M  ULTIF  A  RIOUSN  ESS. 
T^ANSJTER  OF  SbARES,  2. 

DEPOSIT. 

See  Jurisdiction. 

Voluntary  Gipt,  1 . 

DESCRIPTION. 

A  person  purchased  a  piece  of  hind 
abutting  on  O.  street  on  the  east 
and  on  T,  street  on  the  west.  He 
built  two  houses,  one  in  O.  street 
and  the  other  in  T,  street^  and  he 
divided  the  property  into  two  por- 
tions. By  his  will  he  devised  ''all 
that  his  freehold  estate  situate  in  7". 
street :" — Held^   that    the    whole 

•  property  passed.  Harman  ▼.  Gut- 
ner.  478 

DEVISE. 

1.  By  his  will,  the  testator  ^ve  '^all 

•  that  my  messuage,  partly  freehold 
and  partly  leasehold,"  in  Cannon 
Street,  according  to  the  nature 
and  tenure  thereof,  respectively, 
in  trust  for  his  widow  for  life,  or, 
as  to  the  leaseholds,  for  so  long 
as  the  term  and  interest  in  them 


should  exist,  with  remainder  over. 
After  the  date  of  his  will,  the  re- 
version in  fee  of  the  leaseholds 
was  purchased  by,  and  conveyed 
to,  the  testator: — Held^  that  the 
fee  of  the  whole  passed  under  the 
specific  gift  of  *'  my  messuage"  at 
C,  and  that  the  rest  of  the  devise 
was  descriptive.     Miles  v.  Mila, 

Page  191 
2.  A  testator  gave  his  real  and  per- 
sonal estate  to  trustees  in  trust, 
but  with  the  consent  of  his  widow, 
to  sell  and  invest  the  produce  and 
pay  the  income  therefrom  and  of 
his  estate  unsold  to  his  widow  for 
life,  and  after  her  death,  he  di- 
rected that  the  money  to  be  pro- 
duced by  his  estate,  "  sold  before 
her  death,**  should  be  in  trust  for 
such  persons  as  she  should  by  deed 
or  will  appoint: — Held,  that  the 
widow's  power  did  not  extend  over 
real  estate  not  sold  during  her  life. 
Cross  V.  miks.  sea 

See  Will  and  its  References. 


DIRECTORS. 

1 .  Where  directors  of  a  public  com- 
pany have  entered  into  an  informal 
agreement,  within  the  limits  of 
their  power,  it  is  in  equity  binding 
on  the  company,  and  this  Court 
will  give  effect  to  it.  In  re  Strand 
Music  Hall  Company  {Limited), 

153 

2.  A  large  remuneration  to  the  pro« 
jector  and  directors  of  a  company, 
if  openly  provided  for  by  the  arti-  • 
cles  of  association,  cannot  after- 
wards   be  questioned    by  share- 
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holders,  /n  re  The  Anglo^Greek 
Steam  Navigation  and  Trading 
Company  {Limited),         Page  399 

3>  Observations  as  to  the  impro- 
priety of  directors  receiving  gifts 
from  the  projector  out  of  the  pro- 
motion moneys  received  by  him 
from  the  company.     Ibid, 

4*  A  benefit  received  by  a  director 
from  persons  employed  by  the 
company,  or  arising  from  the  trans- 
actions of  the  company,  cannot  be 
supported.    Ibid. 

5,  It  is  not  only  the  duty  of  directors 
of  companies  to  be  ready,  at  all 
times,  to  explain  everything  to 
shareholders,  but  also  that  they 
shall  be  engaged  in  no  transactions 
connected  with  the  company  from 
which  they  can  derive  a  profit 
which  is  not  openly  known  to,  and 
acquiesced  in,  by  all  the  share- 
holders. Ibid. 
See  TsANSFEa  of  Shakes, 

DISCLAIMER. 

The  rule  as  to  the  costs  of  a  dis- 
claiming Defendant  applies  to  a 
disclaiming  heir-at-law.  Gray  v. 
A  damson,  983 

DISJUNCTIVE. 

By  a  will^  the  residue  was  given  to 
seven  persons  as  tenants  in  common 
for  life,  and  on  the  death  of  the 
survivor  was  to  be  divided  amongst 
their  children  then  Ymng  per  stirpes. 
By  a  codicil,  the  gih  to  the  chil* 
dren  was  revoked,  and  the  residue 
was  to  be  divided  "  from  and  ader 

.  the  several  deceases  "  of  the  seven, 


"  and  af\er  the  decease  of  the  sur- 
vivor of  them/'  amongst  their  chil« 
dren  per  capita: — Held^  that  the 
worda  **  from  and  afler,*'  &c.»  were 
to  be  read  disjunctively,  and  that, 
on  the  death  of  any  of  the  seven, 
one^^seventh  was  divisible  amongst 
children  of  the  seven  per  capita^ 
Cope  V.  Henskaw.  Page  4^0 

DISSENTERS. 

See  School. 

DISSOLUTION. 
See  PA&TNERSiiiF,  1>  3«  5,  6. 

DOMESTIC  TRUST. 
See  Family  Trust. 

DOMICIL. 

See  Hospital. 
Insolvency^  2. 


EFFECTS. 
See  Wi-Li. 

EJUSDEM  GENERIS. 

See  Lease,  2. 
Will. 

ENQUIRY. 

See  FOBFBITUHB,  !?* 

EVASION. 

See  Mortmain. 
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EVIDENCE. 

!•  An  order  of  course  made,  saTing 
just  exceptiomK  under*  the  10th 
Consolidated  Order,  rule  4,  to 
read  proceedings  in  bankruptcy  at 
the  hearing  of  the  cause.  Lake  ▼. 
Peidey*  Page  ltd 

2.  All  that  the  purchaser  of  devised 
real  estates  can  require  in  respect 
of  succession  duty  is,  distinct  evi- 
dence that  no  claim  will  be  made 
by.  the  Inland  Revenue  OfBce  for 
any  duty  on  the  hereditaments  sold 
by  reason  of  the  death  of  the 
testatof.  If  the  Inland  Revenue 
OdSce  distinctfy  state  this,  it  is 
sufficient,  and  the  office  cannot  be 
compelled  to  give  a  certificate  in 
any  particular  form.  Earl  Howe  v. 
Earl  of  Lichfield.  370 

3.  Necessity  of  proving  a  deed  by 
the  attesting  witness,  where  its 
validity  and  the  payment  of  the 
consideration  b  contested  by  a 
person  not  a  party  to  it.  Leigh  v. 
Lloyd.  455 

4.  The  Court  will  not  act  on  the 

unsupported  testimony  of  a  person 

in  his  own  favor.    Down  v.  El^. 

578 
See  Affidavit. 

CaOSS-ExAHINATION. 

subpcena* 
Tbust. 

EXECUTORS. 

See  Act  of  Parliament. 
Aduissiom  of  Assets. 
Costs,  1. 
Heirs. 
Plea. 


FAMILY  TRUST. 

Bequest  to  widow  of  two-thirds  of 
the  residue,  **  to  be  at  her  sole  and 
entire  disposal,  for  the  mainten^ 
ance  of  herself  and  such  child  or 
children  as  I  may  leave  by  her  :*' — 
Held^  that  the  widow  had  an  on* 
controlled  power  over  the  income 
so  long  as  the  children  were  main* 
tained,  and  that  the  right  of  the 
children  to  maintenance  did  not 
cease  at  twenty-one.    Scott  v.  Key. 

Page  1!91 

FEME  COVERTE. 

See  Husband  akd  Wife  and  its 
References. 
Separate  Estate. 

FINES. 

Whether  two  fines  were  payable  to 
the  lord  on  the  admission  of  the 
new  trustee  qtuere^  but  eemble  not. 
Paterson  v.  Paterson.  506 

See  Tenant  for  Life  and  Re- 
mainderman, 5,  4. 

FORECLOSURE. 

See  MortoaoEi  5. 

Mortoaoor  and  Mortgagee. 

FOREIGN  LAW. 

See  Insolvency,  i. 

FORFEITURE. 

1.  Devise  of  real  and  personal 
estate  to  J.  absolutely,  with  a 
proviso  that  A.'i  interest  shoald 
cease  if  B,  or  his  wife  or  thsir 
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children  should  become  entitled  to 
any  part  of  the  estate  by  gift^sale, 
&c.  from  A»: — Heldf  that  the 
clause  of  forfeiture  was  void. 
Ludkm  V.  Bunlmry*  Page  36 

S.  A  case  of  forfeiture  is  ilrieiisnmi 
jurisf  and  the  party  alleging  it 
must  prove  it  at  the  hearing,  and 
DO  inquiry  will,  as  in  ordinary 
cases,  be  directed  in  regard  to  a 
forfeiture.    Coao  v.  Bochit.       48 

d.  The  Plaintiff's  interest  was  sub- 
ject to  a  condition  of  forfeiture  by 
anticipating.  He  gave  a  power  of 
attorney  to  receive  the  income  and 
a  charge  to  secure  a  debt.  There 
being  an  arrear  of  income  at  the 
tnne,  and  it  not  being  shewn  that 
the  debt  exceeded  the  arrears : — 
Held^  that  there  was  no  forfeiture. 
Ibid. 

4.  Property  was  settled  on  A.  B. 
until  bankruptcy,  &c.  or  until,  by 
any  aet  or  defkult  of  A.  B»  or  by 
any  other  ways,  it  should  become 
vested  ijl  or  the  property  of  any 
other  person.  A  creditor  of  A,  B, 
obtained  a  judgment  against  him 
and  a  change,  under  the  1  &  JS  Fkt> 
c,  110,  s«  14,  on  the  fnni  i-^Meld, 
that  A,  B*i  interest  had  thereby 
determined.  MoHttfiore  v.  Bfhnns. 

95 
See  BAiittupTtY,  I. 

IHSOtVXIICT. 

FRAUD. 

See  ImvanTi  I. 
Plba9imo« 

SSTTIMO  ASIDB  DeBI^ 
SBTTIlia  AStDB  Sa^B. 
SxATOtB  OV  FbAVPS. 


GENERAL  ORDERS  (19  CON. 

80LIDATED,  RULE  4). 

See  EviDBMCB,  1. 

GIFT  OVER. 

See  FORFEITUBE,  1. 

ORAVEL. 

See  Tenant  for  Life    and    Rb« 
uainderman,  2, 


HEIR. 

See  Account. 
Disclaimer. 

HEIRS. 
The  word  "heirs"  was  used  seven* 
times  in  a  will.  It  was  held  to 
mean  "  executors  and  administra- 
tors" in  three  places,  *'next  of 
kin  "  in  two  places,  ''  heir  at  law  " 
in  one  place,  and  trustees  or  exe- 
cutors and  administrators  in  the 
last.  Powell  V.  Boggis.    Page  535 

HIGHWAY. 
See  Right  of  Way. 

HOSPITAL. 

1.  Heldf  in  construing  a  legacy 
"  atUB  hospices  de  Paris  et  de 
LondreSf'*  in  the  will  of  a  person 
domiciled  in  Prance,  and  in  regard 
to  those  in  London,  that  the  word 
** hospice**  was  to  be  construed 
strictly  according  to  its  meaning 
in  France,  and  that  the  word  **  hos- 
pice**  in  French  was  not  equivalent 
to  '*  hospital"  in  English.  Wallace 
V.  AUonney-Qeneral  (No.  2).     21 

2.  Under  a  French  bequest  **aux  has* 
pices  de  Londres;**'^HeH  upon  an 
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examination  of  French  authorities, 
that  all  those  institutions  in  Ztondon 
were  included  in  the  bequest  which 
gratuitously  received  within  their 
walls  and  provided  for  persons 
unable  to  take  care  of  themselves, 
either  from  old  age  combined  with 
poverty,  infancy  combined  with 
neglect,  from  mental  incapacity, 
or  by  reason  of  any  bodily  ailment 
not  susceptible  of  cure.  Held^ 
consequently,  that  4^/.  George*s 
Hospital  and  the  like,  ChrisVs 
Hospital  and  other  institutions  for 
instruction,  and  the  London  dis- 
pensaries, were  excluded  from 
the  benefit  of  the  bequest.  fVal- 
lace  v.  Attorney-General.  Page  21 

HUSBAND  AND  WIFE. 

Deed  by  which  a  husband  makes  a 

provision  for  his  wife  in  case  of 

a   future    separation    is  radically 

defective.     Proctor  v.  Robinson, 

329 
See  Bankruptcy,  1. 

Covenant  to  Settle. 

Judicial  Separation. 

Separate  Estate. 

Setting  aside  Deed. 


INCOME  AND  CORPUS. 

See  Capital. 

Corpus  and  Income. 
Tenant  for  Life  and  Re< 

mainderman. 
Tiuber. 

INDEMNITY. 

See  Policy. 
Trustee^  $, 


INFANT. 

1.  An  infant  who  bad  sold  spttrious 
articles,  representing  them  to  have 
been  manufactured  by  the  PlaintiflT, 
ordered  to  pay  the  costs  of  suit 
for  an  injunction.     Chubb  v.  Grif- 

JUhs.  Page  127 

2.  Two  suits  had  been  instituted  on 
behalf  of  infants  for  the  same  pur- 
pose,  and  a  decree  had  been  ob- 
tained in  the  second.  Upon  motion 
to  stay  the  first  suit,  the  Court 
ordered  it  to  be  stayed,  giving 
liberty  to  the  next  friend  in  the 
second  to  apply  for  the  conduct  of 
the  first.  Kenyon  by  Jones  {Next 
Friend)  v.  Kenyon.  Kenyon  by 
Jane  Kenyon  Widow  {Next  Friend) 
V.  Kenyon.  300 
See  Costs,  4. 

Pre-emption. 

INJUNCTION. 
See  Ancient  Lights,  1,  2. 
Patent,  2. 

Winding  up,  6. 

INSOLVENCY, 

1 .  The  income  of  a  fund  was  payable 
to  a  trader  for  life  or  until  he 
should  become  insolvent.  He  exe- 
cuted a  deed  of  inspectorship, 
reciting  that  he  was  unable  to  pay 
his  debts  in  full  :-^Held^  that  his 
interest  in  the  fund  had  thereby 
determined.    Freeman  v.  Brown.  > 

17 

2.  A.  B.  was  adjudged  insolvent  under 
an  act  of  the  Australian  legislature, 
which  enacts,  that  tbe  personal 
property  of  insolvents  shall  vest 
in  their  assignees  by  virtue  of  their 
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appointment*  No  assignment  was 
executed  by  A.  B.  He  was  en- 
titled to  a  share  of  a  residue  con- 
sisting of  a  sum  of  stock  in  the 
Court  of  Chancery  in  England. 
The  fund  was  claimed  by  the 
assignees,  and  by  the  executrix  of 
A.  B,  in  England,  Held,  that  the 
right  to  receive  it  depended  on 
the  domicii  of  J.  B, ;  that  if  he 
were  domiciled  in  AuitraUa^  his 
'  assignees  were  entitled  to  receive 
it ;  but  if  in  England  his  executrix 
was  entitled.    lie  Blithman. 

Page  fil9 

INSURANCE. 

See  Notice,  4. 

INTEREST. 

See  Partnership,  2 
Release  (parol). 

I 

INTERPLEADER. 

1.  Whether  a  sheriff  can  file  a  bill  of 
interpleader  in  respect  of  goods 
which  it  is  alleged  he  has  wrong- 
fully seized,  qiuere.  Dalton  v. 
Furness,  461 

£.  A  sheriff,  who  has  seized  goods 
under  a  fi.  fa,  issuing  out  of  this 
Court,  and  which  are  claimed  by 
a  third  party,  cannot  file  a  bill  of 
interpleader  until  he  has  given  no- 
tice to  the  judgment  creditor  of 
the  adverse  claims  to  the  goods 
seized.    Ibid. 

INTERVENING. 
See  Affidavit  of  Dogvmemts. 


INVESTMENT. 

By  an  act  of  parliament,  funds  in 
Court  were,  by  way  of  interim  in- 
vestment, to  be  laid  out  in  **  Navy 
Victualling  or  Exchequer  Bills." 
But,  under  the  23  &  24  Vici.  c.  38, 
and  the  General  Orders  of  the  1  st 
of  February,  1861,  the  Court  al- 
lowed them  to  be  invested  in 
Consols.  Ex  parte  The  Trustees  of 
the  Birmingham  Blue-coat  School. 

Page  845 

IRREGULARITY. 
See  Demurrer. 

ISSUE. 

Motion  for  an  issue  before  the  evi- 
dence had  been  completed : — Held, 
irregular,  and  refused  with  costs. 
Hamp  ▼.  Hamp.  189 

See  Patent,  4. 


JUDICIAL  SEPARATION. 

Husband  and  wife  mortgaged  the 
wife's  reversionary  interest  in  a 
fund.  Afterwards,  and  before 
the  reversion  fell  into  possession, 
the  wife  obtained  a  decree  for 
judicial  separation.  Upon  the  re- 
version aderwards  falling  in,  in 
the  husband's  lifetime  :  —  Held, 
that  the  mortgage  did  not  affect 
it,  and. that  the  fund  belonged  ab- 
solutely to  the  wife.    Jn  re  Insole. 

92 

JURISDICTION. 

The  remedy  for  recovering  the  de- 
posit on  shares  is  by  action  at  law 


ess 
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and  not  by  bill  in  equity.    DcHlon 
V.  MacnM*  Page  652 


LACHES. 

1.  When  a  Plaintiff  has  delayed  filing 
her  bill  for  ten  years,  the  time 
which  has  elapsed  ought  to  pre- 
ponderate in  the  Defendant's  favor, 
where  the  evidence  is  conflicting, 
and  the  balance  of  it  is  even. 
HarMck  v.  Wrighl,  133 

2.  A  delay  of  nine  years  in  seeking 
to  set  aside  a  deed  : — Held^  under 
the  circumstanced,  accounted  for. 
Proctor  V.  Robinson.  Sid 
See  Rs VERSION,  4. 

LANDLORD  AND  TENANT. 
See  Lba8£,  2. 

LAND  REGISTRY. 

A.  B.f  the  owner  of  seven  lots  of 
land,  sold  two  of  them  to  C«  Z).,  and 
he  retained  five.  They  entered 
into  mutual  covenants  for  bearing, 
in  proportion,  the  expenses  of  a 
road  common  to  all  the  lots,  and 
there  was  a  proviso  that  the  ex- 
penses should  be  a  charge  upon 
the  owners  of  the  seven  lota  in 
proportion.  HeU  that  the  land 
was  not  charged,  and  that  A.  B. 
was  entitled  to  have  an  indefeasible 
title  to  his  five  lots  registered  under 
the  25  &  26  Vict.  c.  5$,  without 
noticing  the  proviso  or  the  claims 
of  C.  £>.  In  re  Drew,  B»  parU 
Mason.  ^43 


LANDS  CLAUSES  ACT. 

The  80th  section  of  the  8  Fki.  e.  18 
(The  Lands  Clauses  Consolidation 
Act),  is  to  be  construed  liberally. 
Re  Lathropp*i  CharUy.  Page  297 
Set  Costs,  2,  5. 

LAPSE. 

1.  Gift  of  l«sidue  to  widow  for  life, 
and  afterwards  to  fifteen  designated 
persons,  **  or  their  executors,  ad- 
ministrators or  aseigns,*'  and  *'to 
be  absolutely  vested"  on  the  tes- 
tator's death,  and  to  be  payable  at 
twenty-one,  provided  the  widow 
had  died : — Heldt  that  the  shares 
of  two  of  the  fifteen,  who  prede- 
ceased the  testator,  had  lapsed. 
Leach  v.  Leach.  1 85 

2.  A  testator  bequeathed  a  fund  to 
his  nephew  A.  and  the  children  of 
his  late  sister  fi.,  as  tenants  in 
common;  but,  in  case  any  died 
before  the  testator  leaving  issue, 
his  share  was  not  to  <'  lapse,"  but 
go  to  his  executors  as  part  of  his 
personal  estate.  Three  of  the 
children  of  fi.  died  before  the 
testator  and  left  no  issue : — Heldt 
that  there  was  no  lapse,  but  that 
the  whole  went  to  the  other  mem- 
bers of  the  class.  Aspinatt  v. 
Duckworth.  307 

LEASE. 

1.  A  proviso  that  a  lessee  shall  not 
assign  without  the  consent  or  the 
licence  of  the  lessor,  is  not  an 
usual  covenant,  and  is  not  implied 
by  the  words,  *<  the  lease  to  con* 
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;  tain  «U  the  usual  covenants  for  pro- 
tecting the  interest  of  the  lessor." 
BucUand  v.  Papiihn.       Page  281 

it*  A  landlord  was  empowered  to 
resume  possession  of  any  part  of 
the  land  demised,  in  case  it  should 
he  required  by  him  *' for  the  pur* 
pose  of  building,  planting,  accom- 
modation or  otherwise  :" — Heldf 
that  this  did  not  entitle  the  land- 
lord to  resume  possession  of  land 
required  by  a  railway  company,  so 
as  to  defeat  the  tenant's  right  to 
compensation  :-^JZe/cf,  also,  that 
the  word  **  otherwise"  was  to  be 
read  as  being  efusdem  ginetis, 
Johnson  v.  The  Edgv/are^  ^c<  Rail' 
way  Company  and  Others*         480 

See  Bamkbuptot,  2,  S. 
CoTEM Avt  TO  Renew. 
Mbroeb, 
Notice,  3. 
Renewal. 


LEGACY. 
Set  Will  and  iu  References. 


LEGACY  DUTY. 

A  testator  devised  real  estate  to  trus- 
tees in  trust  by  sale  or  mortgage 
to  raise  20^0001.,  and  subject 
thereto  he  devised  the  estate  to 
his  son*  The  trustees  eold  part 
of  the  estate,  but,  before  the  con- 
tract bad  been  completed,  the 
trustees  were  paid,  and  the  estate 
was  conveyed  to  the  son,  who 
adopted  the  contract  i-^Held,  that 
legacy  and  not  iuceession  duty 
was   payable   on    the   purchase- 


money*.    Earl  Home  v.  Earl  of 
LickfieUL  Page  370 

See  Succession  Duty. 

LEGAL  ESTATE. 
See  Mortgage,  1. 

LESSOR  AND  LESSEE. 
See  Lease  and  its  References. 

LICENCE. 
See  Lease,  L 

LIEN. 

In  a  suit  by  an  unpaid  vendor,  the 
Court  decreed  a  specific  perform- 
ance, and  the  payment  of  the 
purchase  -  money  and  damages. 
The  purchasers  were  unable  to 
pay,  and  the  property  was  in  the 
possession  of  a  Receiver  in  another 
suit  instituted  by  persons  claiming 
charges  under  the  purchasers.  A 
petition  by  the  vendor  served  upon 
the  purchaser  and  the  Plaintiffs  in 
the  other  suit  to  enforce  his  lien 
and  obtain  a  sale  of  the  property, 
was  dismissed  with  costs,  the  pro- 
per remedy  being  by  bill.  The 
Aitomey-Oeneratf  on  behalf  of  Her 
Majesty  v.  The  Sjtiingboume,  S^c. 
Railway  Company.  268 

See  Ma&shalliko. 
Vendor's  Lien. 

LIQUIDATOR. 

An  order  for  the  appointment  of  an 
Official  Liquidator,  obtained  ex 
parte  before  an  order  to  wind  up 
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the  company  had  been  made,  dis- 
charged. Re  The  Railway  Finance 
Company  (^Limited).  Page  473 
See  Winding-up,  14. 


MAINTENANCE. 
See  Champs  BTY. 

MARRIAGE. 
See  Condition,  1 . 

MARSHALLING. 

Pecuniary  legatees  are  entitled,  as 
against  the  .devisees  (under  the 
doctrine  of  marshalling  assets), 
to  stand  in  the  place  of  an  unpaid 
vendor  whose  lien  has  exhausted 
the  personal  assets..  Lord  Lil/ord 
V.  Powys  Keck  (No.  3)*  77 

MERGER. 

ji.  B.,  being  owner  of  a  leasehold, 
purchased  the  reversion  in  fee  and 
had  it  conveyed  to  a  trustee  ex- 
pressly that  the  term  might  not 
merge.  He  afterwards  bequeathed 
to  his  wife  "  the  whole  of  his  per- 
sonal property,  estate  and  effects 
of  every  and  whatsoever  kind  they 
might  be : — Meld,  first^  that  the 
real  estate  did  not  pass;  and, 
secondly,  that  the  term  did  not 
attend  the  inheritance,  but  passed 
to  the  widow.  Belaney  v.  Belaney. 

469 

MISCALCULATION. 

A  testator  by  his  will  bequeathed 
500/.  to  his  widow,  and  by  a  co- 
dicil he  bequeathed  her  ^'a  further 


sum  not  exceeding  300/.,  making 
altogether  a  legacy  of  1,000/.  given 
to  her  by  my  will  and  this  codicil  :*' 
Seld,  that  there  waa  a  mere  mis* 
calculation  and  that  under  the  co- 
dicil, the  widow  was  only  entitled 
to  300/.     Morgan  v.  Middlemiss. 

Page  278 

"  MONEY." 

A  testator  gave  a  house  and  300/. 
"  of  lawful  money"  to  his  daughter, 
and  "  the  remainder  of  all  his 
moneys,  in  whatever  it  may  be,  in 
bonds  or  consols  or  anything  else," 
to  his  wife : — Heldt  that  the  wife 
was  entitled  to  all  the  testator's 
residuary  personal  estate  invested 
in  any  security,  including  a  life 
policy,  but  not  to  a  leasehold  or 
furniture  or  chattels.  Slooke  v. 
Siooke.  396 

MORTGAGE. 

1 .  A.  B,,  in  whom  a  lease  was  vested, 
deposited  it  with  his  bankers  by 
way  of  equitable  mortgage.  The 
bankers  afterwards  received  notice 
(as  the  fact  was)  that  ji.  B,  was  a 
mere  trustee  of  the  leasehold,  but 
they  subsequently  obtained  from 
him  a  formal  mortgage  of  the 
legal  estate : — HeU  that  the  cesluis 
que  truet  had  priority  over  the 
bankers..  ^at7/te  V.  ilf'iTeiwai.  177 

2.  A  tenant  for  life  of  a  real  estate 
bequeathed  all  money  due  to  him 
on  mortgage : — jSeldf  that  a  charge 
on  the  estate  of  10,000/.,  to  which 
the  testator  was  entitled  and  which 
was  secured  by  means  of  a  term 
vested  in  a  trustee,  did  not  pass 
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as  a  mortgage.    Earl  Poulelt  v. 
Hood.  Page  284 

3.  The  Court,  in  making  a  foreclosure 
decree,  gave  liberty  to  any  party 
to  apply  in  Chambers  for  a  sale. 
Burmesier  v.  Moxon.  SIO 

4.  A,  mortgaged  some  property  to 
B,  by  deposit  of  deeds,  with  a 
written  engagement  to  execute  a 
mortgage  when  called  on.  A.  next 
sold  and  conveyed  the  legal  estate 
to  C,  subject  to  the  mortgage. 
Afterwards  A.  executed  the  mort- 
gage to  B,  This  contained  a  power 
of  sale,  under  which  B.  sold  the 
property  to  the  Plaintiff: — Held, 
that  C  was  bound  by  the  power 
of  sale  and  the  sale,  and  that  he 
was  a  trustee  for  the  purchaser. 
Leigh  V.  Lloyd,  455 
See  Pleading. 

Release  (parol). 
Reversion,  5,  6. 
Solicitor  and  Client,  1. 

MORTGAGOR  AND  MORT- 
GAGEE. 

1.  As  to  the  rights  and  remedies  of 
a  mortgagee  of  a  share  in  a  colliery 
partnership.    Redmayne  v.  Foster. 

529 

2.  The  mortgagee  of  a  share  in  a 
colliery  partnership  is  entitled  to 
a  decree  for  foreclosure,  but  he  is 
not  entitled  to  any  account  of  the 
property  paid  or  distributed  to 
shareholders  or  partners  before  he 
filed  his  bill,  nor  is  he  entitled  to 
contest  or  call  the  shareholders  to 
account  for  their  previous  manage- 
ment of  the  colliery,  but  he  is  en- 
titled to  say,  that  no  extra  burden 


shall  be  thrown  on  his  shares  which 
is  not  in  accordance  with  some 
contract  or  agreement  in  force  at 
the  date  of  the  mortgage.  Red-^ 
mayne  v.  Foster.  PsLge  529 

See  Costs,  4. 

MORTOAO^. 

MORTMAIN. 

A  man  granted  to  his  sister  a  lease 
of  lands  at  a  peppercorn  rent  for 
twenty  years,  determinable  at  their 
deaths.  Three  months  afterwards 
he  granted  the  hereditaments  to 
charitable  uses,  subject  to  the  lease : 
— Heldf  that  this  gifl  to  charity 
was  an  evasion  of  the  Statute  of 
Mortmain  and  void.  fTickham  v^ 
The  Marquess  of  Bath.  59 

See  Attestation. 

MOTION. 

See  Issue. 

MULTIFARIOUSNESS. 

A  bill  by  one  of  the  next  of  kin  to 
administer  the  estate  and  to  set 
aside  a  conveyance  by  him  of  part 
of  it  is  multifarious.  Bouck  v. 
Bauck.  648 


NEXT  FRIEND. 
See  Invant,  2. 

NOTICE. 

1.  Parol  notice  given  to  a  trustee  of 
an  incumbrance  on  the  trust  fund 
is  sufficient ;  but  a  statement  to  a 
trustee,  in  a  casual  conversation,  is 
insufficient  notice  to  him.  Re 
Ttchener.  317 

2.  A  mortgagee  of  a  trust  fund  gave 
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no  notice  to  the  tmstee  until  after 
the  mortgagor'e  bankruptcy ;  but 
he  gave  notice  before  the  assignees 
had  given  notice  to  the  trustee  of 
their  right :  — Heldf  that  the  tmst 
fund  was  in  the  order  and  dispo- 
sition of  the  bankrupt  and  belonged 
to  the  assignees.    Be  Tichener, 

Page  317 

9.  The  assignee  of  an  underlease 
held  to  have  constructive  notice  of 
a  covenant  in  restraint  of  trade 
contained  in  an  assignment  of  the 
origmal  lease^he  having  precluded' 
himself,  by  agreement,  from  exa- 
minhig  the  prior  titl^.  Clements  v. 
Welles.  51 S 

4.  By  a  rule  of  a  mutual  assurance 
society,  the  insured  was  bound  to 
give  notice  to  thje  directors  of  any 
change  of  the  captain  of  his  vessel, 
and,  in  case  of  default,  the  society 
was  not  to  bejiable  for  any  sub- 
sequent loss.  By  another  rule, 
notices  to  members  sent  by  post 
were  to  be  effectual,  though  not 
actually  received : — Held,  that  the 
directors  of  the  society  were  mem- 
bers within  the  latter  rule,  and 
that  a  notice  of  a  change  of  captain 
sent  to  them  by  post  \vsls  valid, 
though  not  actually  received  by 
them.  Braftfetdf.  Hcnard.  613 
See  Articles  of  Association. 
Winding  up,  5. 


ORDER  AND  DISPOSITION. 

See  Notice^  2. 


OPTION. 
See  Bamxrvptot,  2. 
Renswai.. 

ORDER. 

See  Copyholds. 


PARCELS. 
See  Devise. 

PARENTS. 

See  Substitution,  I. 

PARISH. 
See  Right  of  Wat. 

PARTICULARS. 
See  Patent,  1. 

PARTIES  SERVED. 
See  CosTs^  6. 

PARTNERSHIP. 

1.  By  partnership  articles,  one  of 
three  partners  might  "determine 
the  co-partnership  by  giving  six 
calendar  months'  notice:"  and  in 
that  case,  immediately  after  the 
expiration  of  the-  six  calendar 
months,  the  assets  were  to  be 
valued,  and  after  the  valuation 
being  made  and  the  result  com- 
municated, the  partnership  "  sha11« 
in  regard  to  all  the  said  partners, 
cease  and  determine  :*' — Held,  that 
the  partnership  was  dissolved  at 
the  expiration  of  the  six  months, 
and  not  from  the  completion  of 
the  valuation,  though  it  continued 
after  the  six  months,  for  the  pur- 
pose of  winding  it  up.  Griffiths  v. 
BracevfelL    BraceweU  v.  Gr^ths. 

Page  43 

2.  Under  the  common  decree  in  a 
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partnerthip  toity  uitereBt  is  pay- 
able, on  the  balance  found  due 
firoin  one  partner  to  another,  from 
the  date  of  the  certificate.  Ben" 
ville  V.  BonvilU.  Page  129 

8.  y/.  B,  having  been  rendered  inca- 
pable of  performing  hit  partner- 
ship duties,  his  partner  filed  a  bill 
against  htm  for  a  dissolution. 
Afterwards  and  before  the  hear- 
ing, J.  B,*s  health  improved: — 
Held,  that  there  was  not  sufficient 
ground  for  dissolving  the  partner- 
ship, and  all  proceedings  were 
stayed,  with  liberty  to  apply. 
WkUmell  V.  Arthur.  140 

4.  By  articles  of  partnership  for  a 
term  between  A*  and  8.,  all  bills 
were  to  be  signed  by  A.  only,  B. 
drew  a  bill  on  a  customer  for  the 
amount  of  his  bill : — Held,  that 
this  was  not  a  substantial  violation 
of  the  articles.  Cheetman  v.  Price. 
Price  V.  Cheesman*  142 

bw  The  failure  of  one  partner  to 
enter  in  his  accounts  partnership 
moneys  received  by  him  is,  of 
itself  and  independent  of  any  pro- 
visions in  the  articles  of  partner- 
shipy  a  sufficient  ground  for  the 
other  partner  dissolving.    Ibid. 

6.  By  articles  of  partnership  for  a 
term,  each  partner  was  to  keep 
proper  books  of  account  and  to 
enter  all  his  receipts,  and  in  de- 
fault the  other  might  dissolve  the 
partnership.  One  partner  had 
made  small  omissions  in  seventeen 
instances,  which,  in  the  aggregate, 
amounted  to  9/.  lOi. : — Held^  that 
this  justified  the  other  in  dissolving 
tlie  partnership.  Ibid. 
See  Costs,  8. 


PATENT. 

1.  A  patentee  is  not  entitled,  after 
replication,  to  an  order,  under 
15  k  16  Vid.  c.  8^,  s.  41f  for  the 
delivery  of  particulars  of  the  ob- 
jections to  the  patent  which  the 
Defendant  intends  to  rely  on. 
Bovill  V.  Goodier.  Page  264 

2.  The  distinction  in  equity  is,  that 
where  the  validity  of  a  patent  has 
not  been  the  subject  of  any  legal 
proceedings,  the  patentee  must 
prove  its  validity  at  law,  before 
the  Court  of  Equity  will  protect 
him  ;  but  having  once  established 
its  validity,  then  the  Court  of 
Equity  will  protect  him  against 
any  other  person  until  that  person 
proves  its  invalidity.  Bovill  v. 
Goodie.  427 

fl.  A  patentee  eatablisbed  the  validity 
of  his  patent  in  an  action  against 
A.  B. : — Heldf  in  a  subsequent 
suit  by  the  patentee  against  C  Z)., 
that  C  D.  waa  not  concluded  by 
the  proceedings  at  law,  to  which 
he  was  not  a  party,  and  that  he 
was  not  to  be  driven  to  contest  the 
validity  of  the  patent  by  idre 
facias.    IbUL 

4.  After  a  patentee  had  established 
his  patent  as  against  one  person  at 
law,  he  instituted  proceedings  for 
an  infringement  against  another  in 
equity.  The  Court  granted  the 
Defendant  an  issue  as  to  the 
novelty  of  the  invention,  but  re- 
fused it  as  to  the  utility  of  the 
invention  and  tjie  sufficiency  of 
the  specification,  holding  that  the 
utility  was  not  contested  or  had 
been  proved  in  the  suit,  and  that 
the  sufficiency  of  the  specification 
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had  been  already  decided  in  the 
action  at  law,  a  decision  in  which 
this  Court,  so  far  as  it  was  matter 
of  law  not  defiending  on  the  no- 
Telty  of  the  invention,  concurred. 
Bovill  V.  Goodier,  Page  427 

PERSONAL  REPRESENT 
TATIVE. 

See  Admission  of  Assets, 

PETITION. 

Petitioners  neglected  to  Gle  the  peti- 
tion and  had  lost  it  On  the 
application  of  the  Respondents, 
liberty  was  given  to  file  a  copy, 
and  the  Petitioners  were  ordered 
to  pay  the  costs  of  the  application. 
Re  the  Anglo-Greek  Steam  Nati' 
gation  and  Trading  Company 
(Limited)  (No.  2).  419 

See  Lien. 

PLEA. 

To  a  bill  for  the  administration  of 
real  and  personal  estate,  and  for 
the  appointment  of  a  receiver  and 
a  new  trustee,  a  plea  in  bar,  by 
the  alleged  executors,  that  they 
had  been  prevented  proving  by 
the  Plaintiff's  entering  a  caveat  in 
the  Court  of  Probate,  was  over- 
ruled.    Tempest  v.  Lord  Camoys. 

201 

PLEADING. 

A  bill  prayed  that  a  mortgage  might 
be  cancelled  and  for  further  relief, 
but  it  proved  to  be  valid  to  some 
extent.  The  Court  refused  the 
relief  asked,  or  to  make  a  decree 
for  redemption  on  payment  of 
what  was  properly  due,  and  dis- 


missed the  bill  with  costs.  The 
Crenoer^  S^e.  Mimng  Company 
{Limited)  v.  fViilyams.  Page  S5$ 
See  Abatbubnt. 

Account. 

Copyholds. 

Demorrbr. 

Lien. 

Multifariousness. 

Plea. 

Reyivob. 

POLICY. 

Where  the  title  to  a  lost  policy  is 
clear,  the  insurance  company  is 
entitled  to  no  indemnity  where 
they  pay  the  money  into  Court, 
England  v.  Lord  Tredegar.  256 
See  Money. 

POSSESSION. 

A  mortgagee  out  of  possession  called 

on  the  tenant  for  his  rent,  who 

said  be  had  laid  it  out  in  repairs. 

The  mortgagee  acquiesced  in  this ; 

but  there  was  no  evidence  of  the 

tenant's  accepting  the  mortgagee 

as  his  landlord  or  of  anything  like 

an  attornment : — Held^  that  there 

was  not  an  entering  into  possession 

or  into  the  receipt  of  the  rent  by 

the  mortgagee.     fVard  v.  Cartiar, 

171 
POWER. 

1.  A  testatrix  bequeathed  '*al]  moneys 
belonging  to  her  in  the  £9  per 
Cent.  Consols"  to  two  children 
and  her  son's  widow.  The  only 
consols  she  was  interested  in  were 
settled  on  her  for  life,  with  power 
to  appoint  amongst  her  children. 
Held,  that  the  will  operated  as  an 
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execution  of  the  power  as  regarded 
the  two-thirds  to  the  two  children, 
although  it  contained  no  other 
reference  to  the  power  or  to  the 
subject  of  it.  In  re  Gratwick's 
SettkmenU  Page  215 

It.  By  a  will,  dated  in  1858,  the 
testator  purported  to  execute  all 
powers.  By  a  subsequent  settle- 
ment^ he  settled  his  property,  re- 
serving to  himself  a  power  of  ap- 
pointment by  his  *'  last  will." 
He  afterwards  made  another  will, 
which  he  termed  his  "  last  will," 
and  he  thereby  only  partially  exe- 
cuted the  power : — Held^  that  the 
first  will  of  1858,  though  unre- 
voked|  was,  in  no  way,  an  execu- 
tion of  the  power.  Peittnger  v. 
Ambler.  Z%\ 

See  Power  of  Sale. 

Power  to  appoint  new  Trus- 
tees. 

Separate  Estate,  8. 

POWER  OF  SALE. 

A  marriage  settlement  of  personalty 
empowered  the  trustees  to  sell  it, 
and  invest  the  produce  in  real 
estate.  The  estate  was  to  be  held 
on  corresponding  trusts  and  to  be 
considered  personal  estate.  There 
was  an  express  power  to  sell  the 
securities  to  be  purchased,  and  to 
re-invest  the  produce,  from  time 
to  time,  but  no  express  power  to 
sell  the  purchased  estate.  The 
trustees  invested  the  fund  in  a 
real  estate : — Held^  that  they  had 
a  power  of  sale  over  it,  and  could 
give  good  receipts  for  the  purchase- 
money.  Tail  V.  Lathbury,  112 
See  Mortgage,  4. 

VOL.  XXXV— IV, 


POWER  TO  APPOINT  NEW 
TRUSTEES. 

Under  a  power  to  the  survivor  to 
appoint  new  trustees,  the  Court 
held,  upon  the  terms  of  the  power, 
that  surviving  trustees,  appointed 
by  the  Court  and  not  under  the 
power,  had  no  authority  to  exer- 
cise it.     Cooper  v.  Macdonald. 

Page  504 
PRACTICE. 

Upon  a  motion  for  an  injunction,  the 
Defendant  consented  to  an  imme- 
diate decree,  but  he  became  bank- 
rupt before  the  decree  had  been 
drawn  up,  and  his  written  consent 
to  set  down  the  cause  could  not 
be  obuined.  The  Court  made 
the  order  for  setting  down  the 
cause  and  dispensed  with  the  con- 
sent.   Brigkouse  v.  Margelson. 

803 
See  Abatement.    . 

Admission  ov  Assets. 

Affidavit. 

Affidavit  of  Documents. 

Copyholds. 

Costs. 

Cross<*Examination. 

Disclaimer. 

Evidence,  I,  8. 

Forfeiture,  f^. 

Infant,  2. 

Investment, 

Issue. 

Petition. 

Revivor. 

Sale  under  Court* 

subpcena. 

PRECATORY  TRUST. 

Bequest  of  the  principal  and  interest 
of  one-third  of  the  residue  to  a 

Y  Y 
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widow  '^  being  well  assured  that  i 
she  will  husband  the  means  that 
may  be  left  to  her  by  me  with  every 
prudence  and  care,  for  the  sake  of 
herself  and  children :" — Held,  that 
this  raised  no  precatory  trust,  and 
that  the  widow  took  absolutely. 
Scott  V.  Key.  Page  291 

PRE-EMPTION, 

A  testator  had  granted  to  the  Plain- 
tiff the  right  of  pre-emption  of  an 
.  estate  which  he  had  previously 
devised  to  an  infant.  The  Plain- 
tiff exercised  his  option  after  the 
testator's  death  and  filed  his  bill 
against  the  infant  and  executor  for 
specific  performance.  The  Court 
gave  no  costs  against  the  De- 
fendants.    Hale  V.  Bushill       343 

PRESUMPTION. 
Bee  RioHT  op  Wat,  2. 

PRINCIPAL  AND  SURETY. 

As  betweoii'  principal  and  surety,  if 
the  primary  security  prove  worth- 
less, whether  it  was  so  originally 
or  whether  it  becomes  i^o  afterwards, 
the  surety  is  not  discharged,  unless 
the  loss  or  deficiency  of  the  original 
and  primary  security  was  occa- 
sioned by  the  act  of  the  creditor. 
Hardwick  v.  Wright,  153 

See  Act  of  Bakkruftct. 

PRIORITY. 
See  MoKTOAOB,  1. 

NOTICB,  2. 

Separate  Estate,  5. 

PRODUCTION  OF  DOCU- 
MENTS. 

See  WiNDiNO-up,  8. 


PROMISSORY  NOTE. 

See  SsPARAtB  EsTATBy  1. 
VOLUKTARY  GiFT,  1. 

PROSPECTUS. 

Though  the  articles  of  assoeiation  of 

a  company  materially  extend  the 

objects  of  the  company  beyond 

those   stated  in  the    proapeccus, 

still,  if  the  prospectus  refers  to 

the  articles,  a  person  taking  shares 

upon  the  faith  of  the  prospectus  is 

bosnd  by  the  articles,  unless  they 

are  wholly  incompatible  with  the 

prospectus.    Re  The  Sap  and  Malt 

Exchange  and  Warehouse  Company 

(Limited),    Briggi*  Case* 

Page<73 
See  AcauiBscBNCBi  ft. 

Public  Company. 

PUBLIC  COMPANY. 

Prospectuses  of  a  company  are  al- 
ways colored,  but  if  a  material 
fact  is  stated  in  them  which  is  un- 
true, and  upon  the  faith  of  which 
a  person  takes  shares,  he  it  en- 
titled, as  against  the  coropany,  to 
require  allotment  of  those  shares 
to  be  cancelled  and  his  deposit 
repaid.  Denton  v.  MacneU,  ^5ft 
See  AcQUiiscBRCB,  2. 

Allotment. 

Bond. 

CoMPAKY  and  ks  references. 

Directors. 

Rbctificatiok  or  Reoistbe. 

Transfbr  of  Siiarrs. 

Vendors'  Lien. 

Winding-up. 
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RAILWAY. 

Set  COMPAMT. 

Costs,  5. 

REAL  AND  PERSONAL 
ESTATE. 

See  Charge  on  Real  Estate. 

CONTSRSION. 

RECITAL. 

By  her  will,  the  testatrix  gave  1,000/. 
amongst  the  children  of  her  niece. 
By  a  codicil,  she  recited  that  she 
bad,  by  her  will,  given  1,000/.  to 
F,  B.  (a  son  of  her  niece),  and  she 
declared  that  the  said  legacy  should 
not  be  payable  until  twenty-one, 
with  power  of  maintenance.  Held^ 
that  the  erroneous  recital  consti- 
tuted no  gift,  and  that  F.  B.  was 
only  entitled  to  a  share  of  tlie 
\fiOOL     Mackenzie  T.  Bradbury, 

Page  617 
See  Deed,  I. 

RECTIFICATION  OF 
REGISTER. 

IVhere  an  action  is  brought  for  calls, 
and  in  which  the  question  whether 
the  Defendant  <is  or  not  a  share- 
holder will  be  determined,  this 
Court,  on  an  application  by  such 
Defendant  to  correct  the  register, 
by  omitting  his  name,  will  post- 
pone its  decision  until  the  result 
of  the  action  is  known.  The 
Alexandra  Mali  Company,  Rot" 
buck's  Case.  467 

RELEASE  (PAROL). 

A.  B.,  to  whom  his  son-in-law  had, 
by  deed,  mortgaged  some  property, 


declined  to  receive  the  interest, 
and  afterwards,  to  induce  his  son- 
in-law  to  reside. on  the  mortgaged 
property,  A,  B,  had  promised  to 
allow  him  to  live  there  rent-free. 
The  son-in-law  acted  on  the  pro- 
mise until  A,  BuS  death  I'/fffic/, 
that,  in  equity,  no  interest  was 
payable  until  that  time.  Yeomans 
V.  WHliams.  Page  131 

REMOTENESS. 

1 .  Where  a  bequest  is  made  to  persons 
tit  esse  for  life,  with  remainder  to 
their  unborn  children,  with  a 
general  direction  that  the  female 
children  shall  take  for  their  <*  sepa- 
rate and  inalienable  use,"  such 
restriction  against  alienation  is  too 
remote  and  void.  Semble,  Armi' 
tage  v.  Coates.  I 

2.  Under  several  bequests  to  living 
persons  for  life,  with  remainder  to 
their  children  born  and  unborn, 
with  a  general  proviso  that  the 
shares  of  females  shall  be  for  their 
separate  inalienable  use: — Held, 
that  the  restriction  against  antici- 
pation applied  only  to  the  tenants 
for  life,  in  consequence  of  a  direc- 
tion for  payment  to  the  children 
and  a  proviso  that  their  receipts 
should  be  good  discharges.  Jbid^ 
See  Survivorship,  3. 

RENEWAL, 

A,  agreed  to  let  some  premises  to  B» 
for  three  years,  and,  at  the  expira- 
tion of  that  term,  to  grant  him  a 
lease  for  an  extended  term.  A. 
died,  and,  three  years  having  ex- 
pired,  B.  continued   to  hold   on 

y  y2 
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under  A,^z  executors  four  years 
without  asking  for  a  lease.  He 
then  required  a  lease.  Held^  that 
B^i  option  had  not  determined, 
and  that  he  was  entitled  to  the  ex- 
tension of  the  term.  Mo%i  v. 
Barton.  Page  197 

Stt  Bankruptcy,  2,  d. 

REPUDIATION. 

See  Specific  Performance. 
Vendor  and  Purchaser,  2. 

RESCINDING  CONTRACT. 

A  decree  for  specific  performance 
was  made  against  a  purchaser  in 
possession,  but  he  was  unable  to 
complete  the  purchase.  The  Court 
rescinded  the  contract  and  ordered 
the  purchaser  to  pay  to  the  vendor 
the  rents  received  by  him,  toge- 
ther with  the  costs  of  suit  and  those 
occasioned  by  the  non-completion 
i>f  the  purchase.     Clark  v.  fVallis, 

460 

RESIDUE. 

* 

See  Money* 

Specific  Legacy. 

RETAINER. 

See  Taxation,  2* 

REVERSION. 

1.  In  a  suit  to  set  aside  a  sale  by 
private  contract  of  a  reversion  :— 
Held,  that  the  highest  price  bid  for 
it  upon  a  previous  attempt  to  sell 
it  by  auction  was  a  fair  test  of  its 
market  value.    Lord  Y.Jeff  kins,   7 


ft*  As  to  the  difficulty  in  ascertaining 
the  value  of  a  reversion  which  is 
contingent  on  the  death  of  a  lady 
without  issue.  Whether  such 
**  issue  risks*'  can  now  be  insured 
against,  qucere.     Lord  v.  Jeff  kins. 

Page  7 

3.  In  ascertaining  the  market  value 
of  a  reversion,  the  fact  of  its  being 
the  subject  of  a  chancery  suit,  even 
though  it  does  not  aflect  the  right 
to  it,  must  be  taken  into  consi- 
deration.    Ibid. 

4«  Long  delay  in  filing  a  bill  to  set 
aside  the  sale  of  a  reversion  is  not 
to  be  disregarded.     Ibid. 

5.  A  mortgage  of  a  reversionary  in- 
terest stands  in  the  same  position 
as  a  sale,  and  therefore  to  sup- 
port the  transaction  the  mortgagee 
must  shew  that  he  gave  full  value. 
Benyon  v.  Fitch.  570 

6.  A  mortgage  of  a  reversionary  in- 
terest, depending  on  a  gentleman 
dying  without  issue  male,  set  aside 
for  inadequacy  of  consideration, 
although  the  risk  was  such  as 
not  to  be  susceptible  of  accurate 
valuation.     Ibid. 

7.  Loans  were  made  to  a  young  man 
on  his  bills  at  exorbitant  interest, 
and  when  they  were  about  to  be- 
come due,  he  mortgaged  bis  re- 
versionary interest  to  secure  the 
amount  and  a  further  advance. 
The  mortgage  being  set  aside  for 
inadequacy,  held  that  the  mort- 
gagee was  entitled  to  the  full 
amount  of  the  bills  and  not  simply 
to  the  money  actually  advanced 
on  them.    Ibid, 
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8.  On  setting  aside  the  sale  of  a  re- 
version for  inadequacy  after  four 
years,  the  purchaser  is  not  entitled 
to  any  allowance  for  the  risk  he 
has  run  in  the  meantime*  Benyon 
y.  Filch.  Page  570 

9.  On  setting  aside  the  purchase  of 
a  reversion  for  inadequacy,  the 
deed  stands  as  a  securiiy  for  the 
money  actually  due,  and  if  it  be 
not  paid,  the  bill  stands  dismissed, 
which  is  equivalent  to  a  foreclosure. 
Ibid. 

REVERSIONARY  INTEREST. 

See  Judicial  Separation. 
Reversion. 

REVIVOR. 

1.  A  sole  Plaintiff  having  died  after 
decree,  an  order  to  revive  against 
his  devisee  was  made,  under  the 
15  &  16  Vict.  c.  86,  8.  52.     Bed- 

ford  V.  Bedford.  842 

2.  A  Defendant  having  died  before 
answer,  an  order  to  revive  and  also 
to  answer  was  made  against  his 
personal  representative  under  the 
15  &  16  Vict.  c.  86,  s.  52.  Trench 
V.  Semple.  876 

8.  An  order  to  revive,  under  the 
15  &  16  Fid.  c.  86,  s.  52,  cannot 
be  obtained  against  executors  who 
have  not  proved  the  will,  though 
it  is  alleged  they  have  acted. 
Joyce  V.  Rawlinsm  465 

4.  After  decree,  a  suit  became  de- 
fective by  the  transfer  of  the  Plain- 
tilTa  interest.  The  PlaintiflT  and 
his  transferees  having,  after  notice, 
neglected  to  revive,  an  order  was 
made,  on  the.  application  of  the 


Defendants,  for  an  order  to  revive, 

and  that  they  might  carry  on  the 

suit.     Overman  v.  Overman. 

Page  477 
See  Abatement. 

REVOCATION. 
See  Power,  2. 

RIGHT  HEIRS. 

A  share  of  the  produce  of  real  and 
personal  estate  directed  to  be  sold 
was  given  to  a  feme  sole  for  her 
life,  "  and  after  her  decease  to  her 
heirSf  as  she  shall  give  it  by  will, 
and  if  she  die  without  leaving  a 
will,  to  her  right  heirs  for  ever." 
Seld,  that  "right  heirs"  was  to 
be  construed  "  executors  and  ad- 
ministrators."    Powell  V.  Boggis. 

535 

RIGHT  OF  WAY. 

1.  A  vestry  was  empowered,  by  act 
of  parliament,  to  indict  any  person 
who  should  stop  or  impede  rights 
of  way  in  the  parish,  and  to  take 
such  other  proceedings  for  opening 
thereof  as  should  appear  expe* 
dient.  Seld,  that  the  vestry  must 
indict  in  the  name  of  the  Queen, 
and  sue  in  equity  in  the  name  of 
the  Attorney-General,  and  that 
they  could  not  proceed  in  their 
own  name.  The  Vestry  of  the 
Parish  of  Bermondsey  v.  Brown. 

226 

2.  A  dedication  to  a  parish  of  a 
right  of  way  cannot  be  presumed ; 
a  dedication  can  only  be  presumed, 
from  uninterrupted  use,  in  favor 
of  the  public  generally,  and  not  in 
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faTor  of  a  portion  of  the  public,  as 
of  the  inhabitants  of  a  parish. 
The  Vestry  of  the  Parish  of  Ber- 
mondsey  v.  Brown,  Page  226 


SALE  UNDER  COURT. 

Where,  upon  a  sale  under  the  Court, 
the  title  turned  out  bad : — Held, 
that  the  purchaser,  on  being  dis- 
charged, was  not  entitled  to  his 
costs  as  against  a  Defendant  to 
whom  the  conduct  of  the  sale  had 
been  committed  by  the  Court. 
But  his  rights,  as  against  any  fund 
which  might  come  into  Court,  were 
reserved.    Mullins  v.  JECussey, 

SOI 

SATISFACTION. 

A  debt  held  not  satisfied  pro  tanto 
by  a  legacy  of  a  less  amount  be- 
queathed by  the  debtor  to  the 
creditor.    Gee  ▼.  LiddelL  (No.  1.) 

621 

SCHOOL. 

Authority  given  by  the  Court  to 
apply  to  parliament  to  authorize  a 
scheme  admitting  the  children  of 
Dissenters  to  the  benefit  of  a 
Church  of  England  school.  And, 
upon  application  to  parliament, 
such  authority  was  granted.  The 
Jttomey-General  v.  The  Market" 
Bomorth  Softool,  305 

SCIRE  FACIAS. 
JSee  Patent,  3. 


SEPARATE  ESTATE. 

1 .  Property  was  settled  on  a  feme 
coverte  for  her  separate  use  for 
life,  with  a  power  to  appoint  it  by 
deed  or  will.  She  executed  the 
power  by  will : — Held,  that  the 
appointed  property  was  not  liable 
to  pay  a  promissory  note  signed 
by  her.     Shattoek  v.  ShtUtock. 

Page  489 

2,  A  married  woman  cannot  bind 
herself  by  contract,  but  Equity 
holds  that  she  may,  by  contract, 
bind  her  separate  estate.  Her 
separate  estate  will  be  liable  to 
pay  any  debt  of  hers  which  she 
has  secured  by  writing.  Equity 
has  also  held,  that  it  is  sufficient 
if  it  be  shewn  that  the  married 
woman  verbally  promised  that  her 
debt  should  be  paid  out  of  her 
separate  estate.    Ibid, 

S,  The  separate  property  of  a  mar- 
ried woman  is  not,  after  her  death, 
liable  to  pay  her  general  debts 
either  in  the  case  of  her  having 
been  absolutely  entitled  to  the 
property,  or  of  her  having  only  a 
life  estate  with  a  power  to  dispose 
of  it  by  deed  or  will.    Ibid, 

4.  The  principle  of  Courts  of  Equity 
is,  that,  as  regards  her  separate 
estate,  a  ooarried  woman  is  a  feme 
sole,  and  can  act  as  such ;  but  this 
is  only  so  far  as  is  consistent  with 
the  other  principle,  viz.,  that  a 
married  woman  cannot  enter  into 

« 

a  contract.    Ibid, 

5,  In  the  administration  of  the  aepa* 
rate  estate  of  a  married  woman 
aAer  her  deeeaaC|  the  debts  are  to 
be  paid  in  order  of  priority  and 
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not  pari  passu,    Skatlock  v.  Shat- 
lock.  Page  489 

SERVANT. 

See  WiNoii«o-up,  5. 

SET-OFF. 
See  Statuts  of  Limitations,  it. 

SETTING  ASIDE  DEED. 

Deed  between  husband  and  wife  im- 
properly obtained  from  the  hus- 
band, through  the  wife's  solicitor, 
who  took  a  benefit  under  it,  set 
asidei  with  costs,  to  be  paid  by 
such  solicitor.   Proctor  v.  Robinson, 

SETTING  ASIDE  SALE. 

Sale,  by  an  old  woman  of  eighty- 
eight,  of  an  estate  in  possession 
for  one-fourth  its  value  set  aside, 
she  being  in  distress  and  without 
legal  assistance,  and  being  also 
under  the  impression  that  she 
could  not  make  out  a  good  title, 
while  the  purchaser,  knowing  that 
she  could,  concealed  the  fact  from 
her.     Summers  v.  Griffiths,         27 

SETTJiEMENT. 

See  Bankkuptct,  1. 
PowBR  OF  Sale. 

SUEYIYORSHIP,  2, 

SHAREHOLDER. 
See  AcamvsPRircB,  2, 


SHARES. 

Distinction  between  a  transfer  of 
shares  which  is  fraudulent  and 
void  as  against  the  transferee,  and 
one  which  is  so  as  regards  the  com- 
pany. Re  Haford  Lead  Mining 
Company,  Page  891 

See  Allotment. 

Transfer  of  Shares. 


SHERIFF. 

See  Interpleader. 


SHIP. 

1.  This  Court  cannot  decree  the 
specific  performance  of  a  charter- 
party,  but  it  can  restrain  the  parties 
from  employing  the  ship  in  a  man- 
ner inconsistent  with  the  rights 
under  a  charter-party.  Le  Blanch 
V.  Granger,  187 

2,  Whether,  when  the  ship  and  owner 
are  both  in  this  country,  the  cap- 
tain can,  without  the  special  autho- 
rity of  the  owner,  charter  the  ship, 
fucere  ?    lbid» 

See  Notice,  4. 


SOLICITOR  AND  CLIENT, 

1.  A  solicitor  paying  off  a  mortgage 
on  his  client's  estate  is  considered 
as  acting  as  bis  agent.  Ward  v, 
Carttar.  171 

2,  A,  B*  was  a  partner  in  a  mercan- 
tile firm,  and  was  also  a  partner  in 
a  firm  of  solicitors.  The  mercan- 
tile fijrm  alone  were  made  bank" 
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rupt.  Held^  that  their  assignees 
were  not  entitled  to  the  delivery 
to  them,  by  the  firm  of  solicitors,  of 
the  papers  of  the  mercantile  firm, 
until  their  lien  on  them  had  been 
satisfied.  In  re  Moss,  Page  526, 
3«  A  solicitor  was  also  a  partner  in  a 
mercantile  firm,  which  became 
bankrupt.  Held,  that  the  bank- 
ruptcy of  the  mercantile  firm 
operated  as  a  discharge* of  the 
solicitors'  clients,  so  as  to  entitle 
them  to  the  delivery  of  their  pa- 
pers, upon  terms,  before  the  satis- 
faction of  the  lien.     Ibid, 

4.  Transactions  between  solicitor  and 
client,  by  which  the  former  ob- 
tained gifts,  and  an  undue  advan- 
tage, set  aside  and  the  securities 
ordered  to  stand  good  only  to  the 
extent  of  what  might  be  found 
justly  due  to  the  solicitor.  Gar- 
dener V.  Ennor,    Humby  v.  Moody, 

549 

5,  Though  this  Court  holds  that  it 
is  highly  improper  for  a  solicitor 
to  derive  a  personal  advantage  in 
the  shape  of  gifts  from  his  clients, 
or  in  the  shape  of  the  liquidation 
of  his  bills  untaxed  and  unde- 
livered, still  the  Court  cannot  ap- 
prove of  clients  entering  into 
transactions  with  their  solicitor, 
whereby  they  obtain  from  him 
present  relief,   and  at  the  same 

'  time  indulge  the  expectation  that 
the  Court  will  afterwards,  at  their 
instance,  annul  the  whole  transac- 
tion on  the  ground  of  the  relation 
subsisting  between  them.  Ibid, 
-  See  Settiko  aside  Deed* 
Taxation. 


SPECIFICATION. 
See  Patkkt,  4. 

SPECIFIC  LEGACY. 

A  testatrix,  by  her  will,  bequeathed 
both  general  and  specific  legacieSy 
and  she  willed  that,  in  case  of  her 
personal  estate  proving  insufficient 
for  the  payment  of  her  legacies, 
then  the  deficiency  should  be  made 
up  out  of  her  real  estate.  By  a 
codicil,  she  gave  '*  all  my  personal 
estate  to  A,  C.  M."  Held,  that 
A,  C,  M,  took  the  whole  personal 
estate  discharged  of  the  legacies; 
and  secondly,  that  the  general 
legacies  still  remained  charged  on 
the  real  estate,  but  that  the  specific 
legacies  did  not,  and  therefore 
failed.     Kermode  v.  Macdonald. 

Page  607 

SPECIFIC  PERFORMANCE, 

The  PlaintiflT  agreed  to  grant  to  the 
Defendant  a  lease  for  twenty-one 
years,  with  a  right  to  re-let ;  but 
he  had  only  a  term  of  twenty 
yearsj  and  could  not  underlet 
without  the  consent  of.  his  land- 
lord. The  Defendant  repudiated 
the  contract.  The  PlaintiflT  after- 
wards filed  his  bill  for  specific 
performance,  and,  pending  the 
suit,  the  landlord  agreed  to  concur: 
— Held,  that  the  contract  could 
not  he  enforced,  and  the  bill  was 
dismissed  with  costs.  Forrer  v. 
Na$h,  167 

See  Pre-emption. 
ShiP|  1. 
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STATUTE  OF  FRAUDS. 

The  PlaintifT  apprehensive  of  being 
indicted  for  bigamy  (which  it  turned 
out  he  was  not  liable  to)  conveyed 
real  property  to  the  Defendant  on 
a  parol  agreement  to  re-transfer 
vrhen  the  difficulty  had  passed. 
On  a  bill  for  a  re-transfer,  the 
Defendant  denied  the  agreement 
and  insisted  on  the  Statute  of 
Frauds,  the  trust  not  being  in 
writing.  Meld^  that  this  was  a 
case  of  fraud  and  that  the  statute 
did  not  apply.  Davies  v.  OUy, 
(No.  «.)  Page  208 

STATUTE  OF  LIMITATIONS. 

1.  In  an  administration  suit,  the  ad- 
ministratrix and  all  the  persons 
interested  (except  one  who  was 
not  before  the  Court)  declined  to 
object  that  some  of  the  debts 
which  were  claimed  were  barred 
by  the  Statute  of  Limitations. 
The  Court,  on  the  administratrix 
taking  the  risk,  ordered  payment 
of  such  debts.     Alston  v.  TrolLtpe, 

466 

fL  The  tesUtor  held  2,000/.  belong- 
ing to  his  nephew,  on  which  for 
eight  years  he  paid  interest,  not- 
withstanding the  nephew  owed  him 
1,000/.  on  his  promissory  note. 
Though  the  nephew  had  paid  no 
interest  on  the  note,  and  had  given 
no  acknowledgment  of  the  debt : 
— Heldf  that  although  the  remedy 
for  recovering  the  1,000/.  was 
barred  by  the  Statute  of  Limita- 
tionsy  still  the  right  of  the  executors 
to  set  it  off  against  the  2,000/. 


remained.    Gee  v.  Liddell,     (No. 
2.)  Page  629 

See  PossESsioK* 

STATUTES. 

27  Eliz.  c.  5. 
See  Voluntary  Settlement,  2. 

9  Geo,  2,  e.  36. 
See  Attestation* 
Mortmain. 

3^4  Will.  4,  c.  27,  #•  28. 
See  Possession. 

4  4*  5  Will.  4,  c.  22. 
See  Apportionment. 

1^2  Ftct.  c.  73. 
See  Taxation. 

8  Vict  c.  18. 
See  Lands  Clauses  Act. 

8  ^  9  rtct.c.  18,  #.  89. 
See  Costs,  2,  5. 

12  4*  13  Vict.  c.  106. 
See  Bankruptcy,  2. 

15  4-  16  Vict.  c.  85,  #.  4t. 
See  Patent,  1. 

15  <$•  16  Vict.  c.  86,  s.  52. 
See  Abatement. 
Reyivoe. 

19  i^"  20  Vtct.c.47. 
See  Company,  3. 

20  4*  21  Vict.  c.  %5,  $.  25. 
See  Judicial  Separation* 

21  4-22  Fie/,  c.  108. 

See  Judicial  Separation. 

23  4*  24  Vict.  c.  145,  c.  27* 
See  Trustebi  1» 
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STATUTES— con/imcei. 
t6  ^  26  Vict.  c.  53. 
See  Land  Registrt. 

25  S^  26  net.  c.  89. 
See  CoMPAMT,  8. 

25  ^  26  Vict.  c.  89,  5.  100. 

iSfe  WlWDlNG-UP,  1. 

25  ^  26  ^c^  c.  89,  <#.  79,  i»0. 

See  WiMoiNo<up,  2,  8,  10,  11,  12, 
14,  15. 

25  8f  26  ^c/.  c.  89,  $.  87.  ' 

jJ^e  WiNDIMG-UP,  9. 

SUBPCENA. 

Upon  a  motion  for  a  decree,  a  <ti&- 
poena  duces  tecum  %o  produce  a 
document  at  the  hearing  does  not 
issue  as  of  course.     Chard  v.  Cox. 

Page  191 

SUBSTITUTION. 

1.  Under  a  gift  to  parents,  with  a 
gifl,  by  substitution,  to  their  chil- 
dren in  the  event  of  such  parents 
dying  leaving  issue  :• — Beldt  that 
to  entitle  the  children,  the  event 
must  happen  prior  to  the  period  of 
distribution.    Wood  v.  Wood.    587 

2.  A  testator  directed  his  real  estate 
to  be  sold  on  the  death  of  his 
widow,  and  the  produce  paid  to 
his  six  "  children  and  the  issue  of 
such  of  them  as  should  die  leaving 
issue,"  equally,  *^  the  issue  of  such 
children  being  respectively  entitled 
amongst  them  to  such  share  only 
as  their  parents  would  have  been 
entitled  to  if  living."  The  will 
contained  a  gift  over,  \n  case  of 
any  of  the  children  dying  in  the 


testator's  "  lifetime  or  after  his 
decease"  without  leaving  a  child : 
'^Held,  that  a  child  who  aurvived 
tbe  widow  became  absolutely  en- 
titled and  thai  her  chiJdreo  took 
nothing.  Woody.  Wooi.  Page  687 

SUCCESSION  DUTY. 

A  tenant  for  life  directed  bis  e^^e- 
otttors  to  pay,  out  of  a  particular 
fund,  his  pecuniary  legacies  tnd 
annuities,  **  and  tbe  legacy  and 
succession  duty  payable  for  the 
same  or  in  coptequenoe  of  his 
death*' : — Held,  that  the  suceasdon 
duty  payable  by  the  next  remain- 
derman, under  a  prior  settlement 
and  in  respect  of  family  estates 
not  devised,  was  charged  on  the 
fund.  Earl  Pouleit  v.  Hood.     284 

2.  Legacy  and  not  succession  duty 
held  payable  on  the  produce  of  an 
estate  of  a  testator  sold  by  trus- 
tees.    Earl  Home  v.  Eairl  of  Lkh" 
Jield.  870 

See  EviDBKCB,  2. 
Legacy  Duty. 

SUPPRESSIO  VERI. 
See  Vekdok  ahd  Purcsasbb*  8* 

SURVIVOR. 

The  words  *'  survivors  and  aunrivor" 
of  parents  construed  ctrictly^  al- 
diough  die  children  of  some  of 
•them  took  an  interest  in  xemain- 
der.    Re  Uitich.  888 

See  SuRYiYoasHip. 

auRVivoRsmp. 

1  •  Under  a  bequeat  to  two  aueceaaiively 
for  life,  with  remainder  to  the  aur- 
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vivort  of  a  class  : — Held,  that  the 
sumvorship  bad  reference  to  the 
death  of  the  last  tenant  for  life. 
Re  Fox's  WUL  Page  163 

S.  On  the  marriage  of  A.  and  B., 
personalty  was  limited  to  them  for 
their  lives,  and  after  the  decease 
of  the  survivor,  "  leaving  one  or 
more  child  or  children  then  living," 
on  trust  "ibr  all  and  every  the 
child  and  children*'  of  A.  and  B. 
as  B,  shoald  by  will  appoint,  and, 
in  default  of  appointment,  '*  upon 
trust  for  all  and  every  such  child 
and  children"  equally.  Held,  that, 
to  entitle  a  child  to  take  in  default 
of  appointment,  it  was  not  neces- 
sary that  he  should  survive  bis 
parents.  In  re  Gratwick's  Settle- 
meni,  SI  3 

8.  The  meaning  of  the  word  "  sur- 
vive," in  a  limitation  of  property, 
is,  that  the  person  to  survive  shall 
be  living  at  the  time  of  the  event 
which  he  is  to  survive ;  it  does  not 
mean  living  at  any  time  whatever 
after  the  event  referred  to.  Con- 
sequently, a  gid  over,  if  there 
•hould  be  no  child  or  remoter 
issue  of  A,  B.  who  should  survive 
the  testator  and  A,  B.,  and  should 
live  to  attain  twenty-one,  is  not 
void  for  remoteness.  Oee  ▼•  Lid- 
delU    (No.  4.)  658 

See  SuEvivoR. 


TAXATION, 
1.  Twelve  months  after  payment  of 
a  bill  of  costs  by  trustees  to  their 
solicitor  it  cannot  be  taxed,  under 


the  1  &  2  Vkt.  c.  78,  upon  the 
application  of  their  ceetm  que  trust. 
Re  Press  and  Inskip,  Page  S4 

S.  In  ordering  the  taxation  of  a  bill 
claimed  against  two  persons,  the 
Court  gave  both  liberty  to  ques- 
tion the  retainer,  and  directed  the 
Taxing  Master  to  distinguish  by 
and  to  whom  each  sum  found  due 
was  to  be  paid.    Re  KUton.     369 

TENANT  FOR  LIFE. 

A  sole  trader,  by  his  will,  gave  '^  the 
annual  or  other  eamingK,  proceeds 
and  profits  to  arise  from  his  busi- 
ness," to  one  for  life,  with  re- 
mainder over.  Held,  that,  in 
ascertaining  these  proceeds  and 
profits,  interest  on  his  capital  in 
his  business  was  not  to  be  first 
deducted.   Geev»LiddelL  (No.  3.) 

631 
See  Capital. 

Tenant  for  Lite  and  Re- 
mainderman. 

Timber, 

TENANT  FOR  LIFE  AND 
REMAINDERMAN. 

1.  Rents  and  royalties  of  brickfields^ 
one  of  which  bad  been  leased  by 
the  testator  and  the  other  by  the 
trustees  of  his  will  under  a  power, 
held  to  belong  to  the  tenant  for 
life,    Ewl  Cowley  ▼.  WeUesley. 

638 

2.  The  produce  of  gravel,  loam,  &c., 
sold  by  the  trustees  acoordiag  to 
the  course  pursued  by  the  testator, 
held  inoone  and  not  eorpus.    Ibid. 

639 

3.  Fines  for  admission  received  by 
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the  trustees  of  a  manor  upon  grants 
of  parts  of  the  waste,  held  to  be- 
long to  the  tenant  for  life.  Earl 
Cowley  V.  WeUesley.         Page  640 

4.  Preliminary  fines  received  on  en- 
franchising copyholds  by  reason  of 
the  admission  having  taken  place 
before  «7ufyy  1853,  as  is  mentioned 
in  the  Copyhold  Act,  1852  {15  & 
1 6  FtcL  c.  5 1 ),  held  to  belong  to 
the  tenant  for  life.     Ibid.  G41 

5.  Expense  of  fencing  waste  lands 
of  a  manor  granted  to  a  trustee 
for  the  benefit  of  the  estate,  held 
payable  out  of  corpus.     Ibid, 

.6»  Costs  of  trustees  of  rendering  the 
necessary  accounts  for  the  purpose 
of  paying  the  succession  duty  in 
respect  of  the  life  estate,  held  pay- 
able by  the  tenant  for  life.    Ibid, 

642 

TERM. 

See  MsRaEa.. 

TIMBER. 

1.  The  owner  of  woodlands  had  been 
accustomed,  every  year,  to  cut 
about  one-twelfth  of  the  under- 
wood and  also  such  of  the  trees 
on  ihe  same  ground  as  were  likely 
to  obstruct  and  prejudice  the 
growth  of  the  timber : — Held,  that 
the  tenant  for  life  under  his  will 
was  entitled  to  the  produce  both 
of  the  underwood  and  trees  cut 
according  to  that  custom.  Earl 
Cowley  T.  Welleiley.  Q^5 

2.  The  trustees  of  a  will  felled  some 
trees  in  the  woodlands  for  the  pur- 
pose of  improving  the  growth  of 
those  remaining,  but  during  the 


testator's  lifetime  the  trees  had  not 
been  thinned : — Held^  as  between 
tenant  for  life  and  remainderman, 
that  the  produce  was  capital  and 
not  income.  Earl  Cowley  v.  Wei- 
lesley.  Page  635 

TITLE. 

See  Specific  Performance. 
Vendor  and  Purchaser,  2. 

TRANSFER. 

See  Shares. 

TRANSFER  OF  SHARES. 

1.  By  the  deed  of  settlement  of  a 
company,  shares  might  be  trans- 
ferred to  any  person  approved  by 
the  court  of  directors  ;  but  it  pro- 
vided that  no  person  should  be  en- 
titled to  become  a  transferee  unless 
and  until  he  should  be  approved 
of  by  the  Court : — Held^  that  the 
power  of  rejection  must  be  exer- 
cised reasonably,  and  that  a  refusal 
to  make  any  transfer  would  not  be 
a  reasonable  exercise  of  it.  Ro- 
Unson  and  The  Alliance  Bank  v. 
The  Chartered  Bank  of  India,  ^c 

79 

2.  A  general  demurrer  to  a  bill  filed 
by  a  shareholder  against  directors, 
who  had  a  discretionary  power  of 
objecting  to  a  transferee,  to  compel  • 
them  to  approve  of  a  transfer  to 
some  proper  person,  overruled,  the 
bill  alleging,  in  substance,  that  they 
had  refused  to  make  any  transfer 
at  all.    Ibid. 

TRUST. 
1.  Money  which  was  standing  in  the 
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funds  in  the  name  of  a  married 
woman,  was  claimed  after  her  de- 
cease and  that  of  her  husband|  by 
her  mother,  as  having  been  in- 
vested by  her  while  separated 
from  her  husband  in  her  daughter's 
name.  The  only  evidence  of  the 
trust  was  the  affidavit  of  the 
mother  and  proof  that  the  divi- 
dends had  been  received  by  her 
with  the  assent  of  the  daughter 
and  her  husband.  The  Court  held 
the  claim  of  the  mother  estab- 
lished. Down  V.  EUU,  Page  578 
2.  A  testator  bequeathed  2,000/.  on 
certain  trusts,  and  he  empowered 
his  executor,  who  was  also  his 
residuary  legatee,  to  retain  the 
amount  in  his  hands  uninvested, 
he  pa}Fing  interest  thereon.  After 
the  testator's  death,  the  executor, 
being  satisfied  that  the  testator  in- 
tended to  bequeath  d,000/.,  and 
not  2,000/.,  promised  to  make  it 
up  3,000/. ;  be  made  no  investment, 
but  continued  to  pay  interest  on 
the  3,000/.  to  his  death  :—//£/</, 
that  there  was  a  complete  volun- 
tary trust  as  to  the  additional 
1,000/.,  which  this  Court  would 
enforce.    Gee  v.  LiddelL  (No.  1.) 

621 
See  Mortgage,  1. 

Notice,  1,  2. 

Statute  of  Frauds. 

Voluntary  Gift. 

TRUSTEE. 

1.  A  testator  appointed  A,  B.  (the 
tenant  for  life)  and  &.  Z).  trustees. 
The  will  contained  no  power  to 
appoint  new  trustees.  C  Z).  having 


disclaimed,  A.B,  (under  the  powers 
of  the  23  &  24  Vict.  c.  145,  s.  27;, 
appointed  a  single  trustee  in  his 
place : — Meld,  that  the  other  ces" 
luis  que  trust  were  entitled  to  have 
a  third  trustee  appointed,  and  that 
the  statute  did  not  take  away  the 
jurisdiction  of  the  Court  to  in- 
crease the  original  number  of  trus- 
tees. The  Viscountess  D*Adhemar 
V.  Bertrand.  Page  19 

2.  Trustees  under  a  creditors'  deed, 
in  Ihe  Form  D.  of  the  Bankrupt 

'Act,  realized  the  assets,  but  the 
deed  afterwards  proved  invalid 
(the  requisite  number  of  creditors 
not  having  assented  to  it)  and  the 
debtor  was  made  bankrupt : — Held, 
that  the  trustees  were  not  entitled 
to  their  costs  and  expenses  of 
administering  the  estate,  the  deed 
under  which  they  acted  being 
totally  void.     Smith  v.  Dresser, 

378 

3.  The  right  of  a  trustee  to  be  in- 
demnified out  of  the  trust  pro- 
perty is  the.  first  charge  thereoUi 
and  it  has  priority  to  any  charge 
created  upon  it  by  the  cestuis  que 
trust,  And|  consequently,  the 
right  of  a  trustee  of  a  public  com- 
pany to  be  indemnified  out  of  the 
property  has  priority  over  the 
debenture  creditors.  Re  The  Ex" 
hall  Coal  Company  {Limited).  Re 
Bleckley,  449 

4.  A  trustee  employed  a  solicitor  to 
invest  trust  money.  The  solicitor, 
who  was  steward  of  the  manor, 
sent  to  the  trustee  some  title  deeds 
and  a  copy  of  a  surrender  of  copy- 
holds to  secure  the  trust  money. 
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but  misapplying  the  triml  money  ; 
the  pretended  surrender  had  really 
no  existence.  Heldf  that  the 
trustee  was  liable  to  make  good  the 
loss.  Bostockv.  Flayer.  Page  603 
See  Copyholds. 

FlMBS. 

Powsa  TO  APPOINT  New  Trus- 

TBfiS. 

TRUSTEE  ACT. 
See  Coi^YBOLBs. 


ULTRA  VIRES* 
See  Company,  2. 

UNCERTAINTY. 

1.  By  his  will,  the  testator  gave  his 
residue  amongst  his  nephews  and 
nieces,  excluding  *^  John**  Shutt, 
By  a  codicil,  he  varied  the  limita- 
tion to  this  class,  and  excluded 
»  miNatn"  ShuU  ''as  in  his  said 
will  was  directed.*'  Heid,  that  the 
exclusion  was  void  for  uncertainty, 
and  that-  they  both  took  a  share. 
Cape  V.  Henshatff,  420 

ft,  A  testator  devised  to  each  of  his 
four  daughters  a  house  and  garden 
at  G.,  to  be  built  at  the  expense  of 
his  executors.  A  daughter  M., 
requiring  the  house,  one  was  built 
with  a  garden  by  D.,  the  executor, 
who  was  also  residuary  legatee  and 
devisee  i-^/ield^  after  the  death  of 
/).,  that  tl»e  gift  was  not  void,  and 
that  M*  was  entitled  to  the  house 
and  garden.  Edwardee  v.  Janes, 
(No.  ft.)  474 


VENDOR  AND  PURCHASER. 

1.  After  some  negoeiations,  a  land- 
lord, by  his  agent,  stated,  in  a 
letter  to  the  tenant,  the  terms  on 
which  he  would  renew  his  lease, 
but  added,  he  would  expect  an 
answer  within  a  month«  The  land- 
lord died  seven  days  afterwards, 
and  on  the  following  day,  the  tenant 
and  agent)  both  o\  whom  were  then 
ignorant  of  the  death,  met,  and  the 
tenant  signed  his  acceptance  of  the 
terms: — /frit/,  that  there  was  no 
binding  contract.  Cart  v.  Leving' 
Stan,  Page  41 

2.  Where  a  person  sells  property 
which  he  is  neither  able  to  convey 
or  to  enforce  a  conveyance  from 
other  proper  parties,  the  purchaser 
may  repudiate  the  contract,  and 
is  not  bound  to  wait  to  see  if  the 
vendor  can  induce  some  third  per- 
son to  join  in  making  a  good  title. 
Fatrer  v.  Nash.  167 

3.  The  doctrine  of  mippreMa  vert 
applied  to  a  purchaser.  Summers 
V.  Griffiths.  ft7 
See  ApFiDAvit  of  DoctniXNts. 

Bdildino  Land. 
Evidence,  ft. 

LlEK. 

Rescinding  Contract. 

Reversion. 

Sale  under  Court. 

Sbttino  aside  Deed. 

Specific  Performance. 

VENDOR'S  LIEN 

1.  The  owners  of  land  taken  by 
public  companies  under  their  com- 
pulsory powers  have  the  ordinary 
vendor's  lien  for  unpaid  purchase- 
money,  and  they  are  entitled  to 
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enforce  that  right  by  a  sale  of  the 
land.  Walker  v.  The  fTare,  ^c. 
Railway  Company,  Page  52 

t.  This  lien  extends  not  only  to  the 
value  of  the  land,  but  also  to  the 
amount  of  conopensation  for  da- 
mages.    Ibid, 

d.  This  right  of  lien  is  unaffected  by 
the  deposit  under  the  85th  section 
of  the  Lands  Clauses  Consolidation 
Act,  and  by  a  deposit,  by  agree- 
ment,  before  tbe  amount  payable 
has  been  ascertained.    Ibid, 

4.  The  rights  of  the  public,  and  of 
debenture  creditors  and  others 
claiming  under  the  company  are 
subordinate  to  the  vendor's  lien 
for  unpaid  purchase-money.  Ibid, 
Set  Lien. 

Marshalling. 

VESTRY. 
See  Right  of  Wat,  1. 

VOLUNTARY  DEED. 

TThe  construction  of  and  the  rights 
and  lOcidentB  onder  a  voluntary 
deed,  if  bond  fide  aiMl  valid,  are  the 
same  as  of  a  deed  for  value. 
Diefamon  v.  BurrM,  357 

VOLUNTARY  GIFT. 

1.  A  person  voluntarily  gave  his 
promissory  note  to  trustees  for  his 
natural  child,  and  deposited  with 
them  the  title-deeds  for  the  pur- 
pose of  carrying  into  ef!ect  his  in- 
tention as  to  the  promissory  note : 
— Held^  that  a  valid  trust  had  been 
created.   Arthur  v.  Clarkson,    458 

ft.  Distinction  between  enforcing  the 


performance  of  a  complete  volun- 
tary trust  and  enforcing  the  com- 
pletion of  an  incomplete  one.  Gee 
V.  Liddell.  (No.  1.)         Page  621 

VOLUNTARY   SETTLEMENT. 

1.  The  principle  of  this  Court,  esta- 
blished by  a  great  number  of  cases, 
is,  that  it  will  not  interfere  be- 
tween volunteers  (in  the  legal  sense 
of  the  term),  but  will  leave  them 
to  their  remedy  at  law,  whatever 
that  may  be.  The  Court  will 
neither,  at  the  instance  of  the  donor 
who  repents  his  gift,  cause  the 
deed  of  gifl  to  be  delivered  up, 
nor  will  it,  at  the  instance  of  the 
donee,  interfere  to  complete  an 
imperfect  deed  of  gift.  De 
Hoghlon  V.  Money,  98 

2.  A  purchaser  for  value  of  real 
estate  cannot  come  into  the  Court 
of  Chancery  to  have  a  prior  vo- 
luntary deed,  void  under  the  27th 
Eliz.  c.  5,  delivered  up  to  be  can- 
celled. Tbe  Court,  in  such  a  case, 
leaves  both  parties  to  their  legal 
rights  and  remedies.     Ibid, 

d«  A,  B,  entered  into  a  voluntary 
agreement  as  to  a  leasehold  with 
C.  D.,  and  he  afterwards  contracted 
to  sell  it  to  E.  F,  for  valuable  con- 
sideration : — Heldf  that  a  suit  by 
E,  F.  against  A.  B,  and  C,  Z>.,  to 
have  the  rights  of  the  parties  de- 
clared and  the  voluntary  agree- 
ment cancelled,  could  not  be 
maintained.     Ibid. 

VOLUNTARY  TRUST. 

See  Trust,  2. 

Voluntary  Gift. 
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WILL. 

''  Ef!ect8"  held  to  be  ejusdem  generis, 
and  not  to  apply  to  real  estate. 
Cross  V.  fFilks,  Page  562 

See  Act  of  Parliament* 

Capital, 

Charge  on  Real  Estate. 

Class. 

Condition, 

Contingent  Legacy. 

Conversion. 

Corpus  and  Income. 

Description. 

Devise. 

Disjunctive. 

Family  Trust. 

Forfeiture,  1. 

Heirs. 

Hospital. 

Lapse. 

Marshalling. 

Merger. 

Miscalculation. 

Money. 

Mortgage,  2. 

Power. 

Precatory  Trust. 

Recital. 

Remoteness. 

Right  Heirs. 

Satisfaction. 

Substitution. 

Succession  Duty. 

Survivor. 

Survivorship. 

Tenant  for  Life. 

Tenant  for  Life  and  Re- 
mainderman. 

Trust,  2. 

Trustee,  1. 

Uncertainty. 


WINDING-UP. 

1.  The  Court  will  not,  under  the  25 
&  26  rict.  c.  89,  s.  100,  make  aa 
order  ex  parte  for  the  delivery  over 
of  documents  by  the  manager  of 
a  company  to  the  Official  Liqui- 
dator. In  re  The  Commercial  Union 
Wine  Company,  Page  55 

2.  The  fact  of  a  company  having 
neglected  to  pay  a  debt  three  weeks 
after  demand  made,  under  the 
25  &  26  Vict.  c.  89,  ss.  79,  80,  is 
not  sufficient  to  entitle  the  creditor 
to  a  winding-up  order,  unless  it  be 
shown  that  the  company  is  also 
unable  to  pay  its  debts.  Where  a 
debt  is  disputed  by  a  company,  a 
petition  by  the  creditor  to  wind  it 
up  will  not  be  allowed  to  stand 
over,  unless  k  is  believed  that  when 
the  debt  has  been  established  by 
a  judgment,  such  judgment  could 
not  be  enforced  against  the  com- 
pany. Re  The  London  IVharfing 
4*  Warehousing  Company  (JJmited), 

S7 

3.  The  provisions  in  the  25  &  26 
FicL  c.  89,  sa.  79,  SO,  for  winding 
up  a  company,  iir  default  of  its  pay- 
ing a  debt  three  weeks  after  notice, 
do  not  apply  where  there  is  a  bond 
fide  dispute  as  to  the  amount  due, 

though  there  may  be  an  admitted 
debt  exceeding  50/.  Re  The 
Brighton  Club  and  Norfolk  Hotel 
Company  \  Limited).  204 

4.  The  Court  cannot  direct  payment, 
in  full,  to  a  clerk  in  a  company 
which  is  being  wound  up  of  three 
months'  arrears  of  salary,  as  in  the 
case  of  a  bankruptcy,  but  he  must 
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come  in  pari  passu  with  the  other 
creditors  of  the  company.  Re 
The  Gefieral  Rolling  Stock  Com- 
pany (Limited),  P&ge  ^07 

5.  The  order  to  wind  up  a  company 
18  notice  to  the  servants  of  the 
company  of  their  discharge  from  its 
service.     Ibid. 

6.  During  a  voluntary  winding  up, 
an  action  having  been  brought 
against  the  Company  on  bills  of 
exchange,  the  Court  stayed  exe- 
cution only,  and  directed  the  costs 
to  be  added  to  the  debt.  The 
Peninsular,  <^c.  Banking  Company, 

280 

7.  Rules  as  to  costs  upon  petitions 
to  wind  up  public  companies. 
When  the  Court  makes  no  order 
on  a  petition  to  wind  up,  the  share- 
holders supporting  it  get  no  costs, 
and  the  shareholders  resisting  it 
get  no  costs  unless  personally  as- 
sailed. But  when  the  Court  makes 
the  winding-up  order,  the  share- 
holders or  creditors  supporting  it 
get  one  set  of  costs  between  them. 
Re  The  Number  Iron  Works  Com- 
pany, 846 

8.  Under  a  winding  up  of  a  com- 
pany, a  party  claiming  as  a  cre- 
ditor must  either  submit  to  pro- 
duce all  documents  in  his  posses- 
sion relating  to  his  claim,  or  it 
will  be  disallowed.  Re  The  Con- 
stantinople and  Alexandra  Hotel 
Company,  349 

9.  Liberty  to  a  mortgagee,  pending 
a  winding  up,  to  institute  a  suit 
for  foreclosure  refused,  there  being 
no  special  difficulty,  and  it  being 
competent  to  him  to  obtain   the 

VOL.  XXXV — IV, 


proper  order  in  Chambers  without 
the  necessity  of  a  suit.  In  re  Sf, 
Cuthbert  Lead  Smelting  Company, 

Page  384 

10.  The  words  **  just  and  equitable 
that  the  company  should  be  wound 
up"  in  the  5th  rule  of  the  79th 
section  of  **  The  Companies  Act, 
1 862,"  are  to  be  considered  ejusdem 
generis  with  the  four  prior  rules. 
In  re  The  Anglo-Greek  Steam 
Navigation  and  Trading  Company 
(Limited),  399 

11.  If  it  were  established  that  a 
company  never  had  any  proper 
foundation,  and  that  it  was  a  mere 
fraud  or  bubble  company,  the 
Court  would  order  it  to  be  wound 
up.     Ibid, 

12.  Misconduct  of  directors  and 
manager  towards  the  shareholders, 
though  a  ground  for  relief  by  suit, 
is  not,  until  such  mismanagement 
has  produced  insolvency,  a  ground 
for  winding  up  the  company.    Ibid, 

13.  The  first  appearance  of  the  ad- 
vertisement to  wind  up  a  company 

.  determines  the  position  of  all  the 
shareholders,  but  up  to  that  time 
it  is  open  to  them  to  deal  exactly 
as  if  the  company  were  not  about 
to  be  wound  up,  provided  the 
transaction  be  bond  fide.  In  re 
London^  Hamburg,  <^c.,  Bank, 
Emmerson's  Case,     Toombs*  Case, 

518 

14.  A,  sold  shares  in  a  company  to 
B,t  both  being  ignorant  at  the  time 
that  a  petition  had  been  presented 
to  wind  up  the  company,  and  upon 
which  an  order  was  subsequently 
made : — Heldf  that  notwithstanding 

z  z 
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the  84th  and  114th  sections  of 
«*  The  Companies  Act,  1862,"  there 
was  a  valid  and  binding  sale.  In 
re  London^  Hamburg ^  ^c,  Bank, 
Emmerson*s  Case.     Toombs*  Case. 

Page  5 1 8 
15.  Under  the  above  circumstances 
the  Master  of  the  Rolls  held  that 
he  had  authority  under  that  act  to 
deal  with  the  case,  and  he  placed 
the  purchaser  on  the  list  in  lieu  of 
the  vendor,  whose  name  had  re- 
mained on  the  register.  The  Lords 
Justices  concurred  in  thinking  that 


the  Court  had  such  authority^  but 
held  that  the  circumstances  were 
such  that  the  Court  could  not 
specifically  perform  the  contract. 
In  re  London,  Hamburg,  S^c,  Bank. 
EmmersonU  Case*    Toombs^  Case. 

Page  518 
16.  Practice  as  to  appointing  Pro- 
visional Liquidators.     Ibid. 
See  Affidavit. 

Company,  1. 

Contributory. 

Costs,  7. 
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